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No.  14,181. 

Bunnell  v.  The  Board  of  Commissioners  of  White 

County  et  al. 

Township  Tbustee. — SeUUmerU, — Appeal  from  County  Oommiaaumen, — ^A 
taxpayer  who  alleges  that  he  is  aggrieved  by  the  action  of  the  board 
of  county  commissioners  in  approving  a  report  and  settlement  made  by 
the  sureties  on  the  bond  of  a  township  trustee,  can  not  appeal  to  the 
circuit  court  by  filing  an  affidavit  and  appeal  bond.  In  making  settle- 
ments  with  township  trustees,  and  in  the  examination  and  confirmation 
of  their  reports,  county  commissioners  act,  not  judicially,  but  in  a  min- 
isterial capacity,  and  the  general  right  of  appeal  authorized  by  statute 
is  applicable  only  to  decisions  of  a  judicial  character. 

From  the  White  Circuit  Court. 

T.  F,  Palmer  and  A.  K.  Sills,  for  appellant. 
E,  B.  Sellers,  for  appellees. 

Mitchell,  C.  J. — The  question  involved  in  this  appeal  is 
whether  or  not  a  taxpayer  who  alleges  that  he  is  aggrieved 
by  the  action  of  the  board  of  county  commissioners  in  ap- 
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proving  a  report  and  settlement  made  by  the  sureties  on  the 
bund  of  a  township  trustee  can  appeal  to  the  circuit 'court 
by  filing  an  affidavit  and  appeal  bond.  It  is  abundantly  clear 
that  the  question  must  bo  answered  in  the  negative. 

The  statute  requires  township  trustees  to  make  reports  and 
file  accounts  and  vouchers,  showing  the  amount  of  receipts 
and  expenditures,  and  to  file  itemized  statements  of  their 
charges  for  services,  and  to  make  annual  settlements  with  the 
boards  of  commissioners  of  their  respective  counties.  Sec- 
tions 5997,  5998,  6001.,  R.  S.  1881. 

In  naaking  settlements  with  township  trustees,  and  in  the 
examination  and  confirmation  of  their  reports,  county  com- 
missioners do  not  act  judicially.  The  Legislature  has  com- 
mitted to  county  boards  certain  supervisoiy  power  over  the 
official  conduct  of  township  trustees,  in  regard  to  levying 
taxes,  incurring  debts,  and  the  inspection  of  their  accounts 
and  the  like.  In  exercising  these  duties  the  board  acts  in  a 
purely  administrative  or  ministerial  capacity,  and  when  so 
acting  its  determination  is  not  conclusive,  nor  does  it  affect 
individual  rights,  and  hence  no  right  of  appeal  exists,  unless 
it  is  especially  conferred  by  statute.  Htint  v.  State,  ex  reLy 
93  Ind.  311. 

The  general  right  of  appeal  authoinzed  by  statute  and 
given  to  any  person  or  corporation  feeling  aggrieved  by  any 
decision  of  the  board  of  commissioners,  means  any  decision 
of  a  judicial  character,  and  is  not  applicable  to  decisions 
made  by  the  board  in  matters  pertaining  to  its  adminisjtrative 
or  ministerial  duties,  nor  to  those  which  are  merelv  within 
the  discretion  of  the  board.  Waller  v.  Wood,  101  Ind.  138; 
Platter  v.  Board,  etc,  103  Ind.  360  (374)  ;  Gnisenmeyer  v. 
City  of  Logansport,  76  Ind.  549  ;  Board,  etc,^  v.  State,  ex  reL, 
106  Ind.  270. 

By.  the  express  terms  of  the  statute  (section  5811,  R.  S. 
1881), no  one  is  concluded  by  settlements  thus  made,  unless, 
in  the  absence  of  mistake,  it  be  the  township  trustee  or  his 
sureties,  and  we  can  not  well  perceive  what  the  circuit  court 
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could  have  tried  upon  appeal  if  one  had  been  allowed.  3/c- 
Kee  V.  Gould,  108  Ind.  107 ;  Wilkinson  v.  Lemasters,  122 
Ind.  82. 

The  judgment  is  affirmed;  with  costs. 

Filed  May  16, 1890. 


No.  15,483. 

Stefani  v.  The  State. 

Crtminal  Law. — Perjury. — Sufficiency  of  Affidavit. — An  affidavit,  and  an  in- 
formation based  thereon,  charging  the  defendant  with  perjury,  alleged 
that  on  a  certain  day,  before  the  mayor  of  the  city  of  Indianapolis, 
sitting  as  a  court,  an  affidavit  was  filed  by  James  B.  Shea,  charging  the 
defendant  with  knowingly  permitting  a  certain  room  to  be  used  and  oc- 
cupied for  gaming ;  that  the  defendant  was  arraigned  upon  said  affidavit 
and  tried  before  said  mayor;  that  upon  said  trial  the  defendant  offered 
himself  as  a  witness  in  his  own  behalf,  and  was  duly  s^orn  by  said 
mayor,  he  having  authority  to  administer  said  oath;  that,  upon  the 
trial  of  said  issue,  it  became  material  whether  certain  persons  named 
were  in  a  certain  room  known  as  306  East  Washington  St.,  in  said  city, 
on  Sr.nday,  and  whether  on  said  day,  in  said  room,  they  were  playing 
cards  for  money;  that  the  defendant  then  and  there  swore,  on  the  trial 
of  said  issue,  unlawfully,  feloniously,  wilfully,  corruptly  and  falsely, 
that  the  said  persons  were  not  in  said  room  on  said  day,  and  did  not 
play  cards  for  money  in  said  room  on  said  day.  Then  follows  a  proper 
negation  of  the  truthfulness  of  the  defendant's  testimony,  together  with 
the  averment  that  the  defendant  knew  when  he  gave  the  testimony  that 
it  was  false. 

Held,  that  the  affidavit  was  sufficient. 

Same. —  Variance. — ^The  affidavit  in  the  prosecution  for  perjury  charged 
that  the  affidavit  before  the  mayor  was  made  by  James  H.  Shea.  The 
record  entry  made  by  the  mayor  stated  that  the  affidavit  was  made  by 
R.  Shea,  but  the  affidavit  as  it  appears  in  such  record  discloses  the 
name  of  ''James  R.  Shea"  subscribed  thereto. 

Held,  that  there  was  no  variance. 

Sake. — AffidaviL — It  having  been  alleged  in  the  affidavit  that  the  prosecu- 
tion was  instituted  and  tried  before  the  mayor  of  Indianapolis  sitting 
as  a  court,  the  court  in  which  the  perjury  is  alleged  to  have  been  com- 
mitted is  sufficient] v  described 
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Same.— i^i^  of  Blank  in  AffidaviL— The  filling  of  the  blank  in  the  affi- 
davit with  the  street  number  of  the  building  after  the  trial  was  com- 
menced, the  affidavit  not  being  filed  thereafter  nor  resworn  to,  was  not 
available  error,  as  the  number  of  the  building  was  immaterial  to  the 
sufficiency  of  the  affidavit. 

8aue.— Affidavit  and  Information. — Filing  in  Open  Court. — StaJhUe. — The  af- 
fidavit and  ipforraation  are  not  required  by  statute  to  be  filed  in  open 
court  as  are  indictments.  It  is  sufficient  to  file  the  information  with 
the  clerk. 

ilAMB-—  Word  "iScBSiOfi "  in  SectUm  1679,  B,  S.  ISSl.-^Meaning  of.— The  word 
"session,"  as  employed  in  section  1679,  B.  S.  1881,  is  equivalent  to  the 
word  **  term,"  when  applied  to  the  sitting  of  a  court,  and  does  not 
mean  that  the  court  must  be  actually  open  for  the  transaction  of  business. 

From  the  Marion  Criminal  Court. 

W.  B,  Walls  and  G.  L.  Walk,  for  appellant. 
L,  T.  MicheneTy  Attorney  General,  and  /.  H.    Gilleit,  for 
the  State. 

Berkshire,  J. — An  affidavit  and  information  were  filed 
against  the  appellant  charging  him  with  the  crime  of  perjury. 
He  moved  the  court  to  quash  the  affidavit  and  information, 
which  motion  was  overruled  by  the  court,  and  he  excepted ; 
thereupon  he  pleaded  not  guilty  to  the  charge,  and  the  issue 
joined  was  submitted  to  a  jury  for  trial,  who  afterwards  re- , 
turned  a  verdict  that  the  appellant  was  guilty  as  charged,  and 
that  he  be  imprisoned  in  the  State's  prison  for  the  period  of 
four  years  and  pay  a  fine  of  $50.  He  filed  a  motion  for  a 
new  Jjrial,  which  was  overruled  by  the  court,  and  he  ex- 
cepted, and  finally  he  moved  in  arrest  of  judgment,  and  said 
motion  being  overruled  he  reserved  an  exception,  and  there- 
upon the  court  gave  judgment  according  to  the  verdict  of 
the  jury. 

We  have  carefully  examined  the  affidavit  and  information, 
and  find  no  infirmity  in  either;  the  information  follows  the 
affidavit  in  its  statement  of  facts. 

The  substance  of  the  affidavit  is,  that,  on  the  19th  day  of 
February,  1890,  at  the  county  of  Marion  and  State  of  In- 
diana, before  Thomas  L.  Sullivan,  mayor  of  the  city  of  In- 
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dianapolis,  sitting  as  a  court,  an  affidavit  was  filed  and  pre- 
sented by  James  R.  Shea  against  the  appellant,  charging  him 
with  knowingly  permitting  a  certain  room  to  be  used  and 
occupied  for  gaming,  and  that  such  proceedings  were  had 
that  the  appellant  was  brought  before  said  court  and  duly 
arraigned  upon  said  affidavit,  and  pleaded  not  guilty  thereto ; 
and  thereafter,  and  on  the  same  day,  before  said  mayor,  sit- 
ting as  aforesaid,  he  having  full  and  competent  authority  in 
that  behalf,  a  trial  was  had  and  held  for  the  purpose  of  de- 
termining the  guilt  or  innocence  of  the  appellant ;  that  upon 
said  trial  the  appellant  offered  himself  as  a  witness  in  his 
own  behalf,  and  was  then  and  there  duly  sworn  by  said  mayor, 
he  then  and  there  having  competent  authority  to  administer 
said  oath ;  that  upon  the  trial  of  said  issue  and  point  in  ques- 
tion, it  became  material  whether  certain  persons  named  were 
in  a  certain  room  known  as  806  East  Washington  street  in 
said  city  of  Indianapolis,  on  Sunday,  the  16th  day  of  Feb- 
ruary, 1890,  and  whether  the  said  persons  were  playing  cards 
for  money  in  said  room  on  said  day,  the  said  room  being 
then  and  there  occupied  by  the  appellant  as  a  saloon ;  and 
that  the  appellant  then  and  there,  on  the  trial  of  said  issue, 
unlawfully,  feloniously,  wilfully,  corruptly  and  falsely,  before 
the  said  mayor,  in  said  matter,  did  depose  and  swear  in  sub- 
stance and  in  fact,  and  to  the  effect  that  the  said  persons 
were  not  in  said  room  on  said  16th  day  of  February,  1890, 
and  did  not  play  cards  for  money  in  said  room  on  said  day. 
Then  follows  a  proper  negation  of  the  truthfulness  of  the  ap- 
pellant's said  testimony,  together  with  the  averment  that  the 
appellant  knew  when  he  gave  the  testimony  that  the  same 
was  false. 
Three  objections  are  taken  to  the  affidavit : 

1.  The  testimony  upon  which  perjury  is  assigned  was  not 
material  to  the  point  in  question. 

2.  The  materiality  of  the  false  testimony  is  not  sufficiently 
charged. 
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3.  The  court  in  which  the  perjury  is  alleged  to  have  been 
committed  is  not  sufficiently  described. 

None  of  these  objections  are  tenable. 

The  prosecution  in  the  mayor's  court  wherein  the  false 
testimony  is  alleged  to  have  been  given  rested  upon  section 
2079,  R.  S.  1881,  and  reads  thus  :  "  Whoever  keeps  a  build- 
ing, room^  arbor,  garden,  booth,  shed,  tenement  or  canal- 
boat,  wharf-boat,  or  other  water-craft,  to  be  used  or  occupied 
for  gaming ;  or  who  knowingly  permits  the  same  to  be  used 
or  occupied  for  gaming,  *  *  *  shall  be  fined  not  more  than 
five  hundred  dollars  opr  less  than  ten  dollars.'' 

We  can  not  imagine  more  pertinent  and  material  testimony 
for  the  State  in  prosecutions  under  the  section  quoted 
than  that  which  relates  to  specific  acts  of  gaming  in  the 
building  or  room  named  in  the  indictment  or  informa- 
tion, and  evidence  given  by  the  accused  tfi  meet  and  over- 
throw testimony  of  that  character  introduced  by  the  State  is 
equally  pertinent  and  material. 

The  averments  in  the  affidavit  are  clearly  within  the  provis- 
ions of  section  1747  ;  and  that  the  testimony  of  the  appellant 
upon  which  perjury  is  assigned  was  material  and  false  abund- 
antly appears.  The  court  in  which  the  false  testimony  is 
charged  to  have  been  given  is  clearly  and  definitely  stated. 
The  affidavit  discloses  the  facts  that  Thomas  L.'SuUivan  was 
the  mayor  of  the  city  of  Indianapolis,  and  that  while  sitting 
as  a  court  the  prosecution  on  the  trial  of  which  the  perjury 
charged  is  alleged  to  have  been  committed,  was  instituted 
and  tried,  and  it  is  wholly  immaterial  by  what  name  the 
court  thus  held  is  known ;  the  facts  stated  show  what  court 
it  was  that  Mayor  Sullivan  was  holding.  We  do  not  think 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  street  number  by  which  the  building  was  known  was 
wholly  immaterial  to  the  sufficiency  of  the  affidavit,  which 
was  the  foundation  of  the  prosecution  before  the  mayor,  and, 
therefore,  the  filling  of  the  blank  after  the  trial  had  com- 
menced was  of  no  importance  one  way  or  the  other ;  the  af- 
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fidavit  was  not  thereafter  refiled,  nor  was  it  resworn  to ; 
hence,  no  more  additional  proof  was  required  than  if  the 
number  of  the  building  had  not  been  inserted. 

It  is  contended  that  the  record  of  the  proceedings  in  which 
the  perjury  is  alleged  to  have  been  committed  was  not  intro- 
duced in  evidence  ;  in  this  appellant's  counsel  are  mistaken. 
The  bill  of  exceptions  has  this  statement :  ^^  This  cause  be- 
ing called  for  trial,  the  jury  being  elected,  tried,  and  sworn 
to  try  the  same,  the  State  of  Indiana  to  maintain,  aud  prove 
the  material  allegations  of  the  affidavit,  introduced  the  fol- 
lowing evidence,  to  wit : "  and  then  follows  what  purports  to 
be  the  evidence,  including  the  said  record.  At  the  close  of 
the  bill  of  exceptions  is  the  following:  "  And  this  was  all 
the  evidence  given  in  the  cause/*  y 

But  the  further  point  is  made,  that  were  the  record  in  ev- 
idence it  would  appear  therefrom  that  the  offence  alleged 
in  the  ^affidavit  in  this  case  is  not  the  off«nce  for  which  the 
appellant  was  prosecuted  before  the  mayor,  and  not  only  that^ 
but  that  he  was  prosecuted  before  the  mayor  for  no  offence 
known  to  the  law. 

Taking  the  record  as  a  whole,  there  is  no  variance  .between 
it  and  the  affidavit,  in  this  prosecution,  as  to  the  offence  for 
which  the  appellant  was  prosecuted  before  the  mayor.  The 
affidavit  which  was  the  basis  of  that  prosecution  appears  in 
the  record,  and  discloses  the  character  of  the  prosecution. 

It  is  further  contended  that  the  affidavit  in  the  present 
prosecution  charges  the  affidavit  before  the  mayor  to  have 
been  made  by  one  *^  James  R.  Shea,"  but  that  the  record  of 
that  proceeding,  which  was  identified  by  the  mayor,  when 
testifying  as  a  witness  in  this  trial,  discloses  that  the  said 
affidavit  was  made  by  one  "  R.  Shea." 

The  record  entry  made  by  the  mayor  does  omit  the  given 
name,  "  James,"  but  the  affidavit,  as  it  appears  in  the  said 
record,  discloses  the  name  of  "  James  R.  Shea,"  subscribed 
thereto. 

The  point  is  made  that  the  appellant  is  not  identifSed  as 
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the  persou  who  gave  the  alleged  false  testimouy  before  the 
mayor.  No  witness  pointed  to  the  appellant  and  said^  ^^  He  is 
the  man  I  heard  testify  before  the  mayor/^  but  it  very  satis- 
factorily appears  from  the  evidence  in  the  record  that  he  is 
the  same  person. 

We  finally  come  to  the  motion  in  arrest  of  judgment.  It 
is  claimed  that  the  court  had  no  jurisdiction^  for  the  reason 
that  there  is  no  record  of  the  filing  of  the  affidavit  and  infor- 
mation in  open  court,  and  nothing  to  show  that  the  criminal 
court  was  in  session  when  the  affidavit  and  information 
were  filed. 

This  is  wholly  unnecessary,  for  the  very  good  reason  that 
the  statute  does  not  require  the  affidavit  and  information  to 
be  filed  in  open  court.  There  is  such  a  provision  with  refer- 
ence to  indictments,  and  the  reasons  therefor  are  manifest 
when  sections  1669, 1670, 1671, 1672,  are  considered ;  but  no 
such  reasons  exist  with  reference  to  prosecutions  by  infor- 
mation, and  section  1672  recognizes  the  fact  that  it  is  only 
necessary  to  file  the  information  with  the  clerk. 

The  word  "session,"  as  employed  in  section  1679  of  the 
statute,  does  not  mean  that  the  court  must  be  actually  open 
for  the  transaction  of  business ;  the  statute  does  not  say 
"  open  session." 

The  word  is  used  as  meaning  the  same  thing  as  the  word 
"  term,"  when  applied  to  the  sitting  of  a  court. 

Worcester  gives  the  following  definition  :  "  The  time  or 
term  during  which  a  court,  a  legislative  body,  or  other  as- 
sembly, sit,  with  no  other  interval  than  short  intermissions, 
or  daily  adjournments ;  the  time  between  the  first  meeting 
of  an  assembly  and  its  prorogation,  or  final  adjournment;  as, 
'  a  session  of  Congress.^ "  Webster  gives  substantially  the 
same  definition. 

Our  conclusion  is  not  in  conflict  with  Hoover  v.  State,  110 
Ind.  349.  In  that  case  the  record  disclosed  the  fact  that  the 
affidavit  and  information  were  filed  in  vacation  ;  in  the  case 
before  us  the  contrary  appears.     It  appears  not  only  that  the 
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affidavit  was  filed  in  term  time,  but  the  jurat  of  the  clerk 
shows  that  the  affidavit  was  verified  in  open  court. 

We  do  not  think  the  court  erred  in  overruling  the  motion 
in  arrest  of  judgment. 

Judgment  affirmed^  with  costs. 

Fil«d  April  29, 1890  ;  petition  for  a  rehearing  oyerruled  Majia,  1890. 


/ 


No.  14,827. 

Drew  v.  The  State. 

JfjBOX. — MiKondud  cf, —  Whai  wiU  Noi  ConstUwU. — Where,  after  a  jury  had 
retired  to  deliberate  on  a  verdict,  and  while  they  were  going  to  supper 

■  in  the  custodj  of  the  bailiff,  one  of  the  jnrors  became  accidentally  sep-   ^^a       \ 
arated  from  the  remainder  of  the  panel,  such  separation  lasting  ten  or  ^67    2m 
fifteen  minutes,  and  the  affidavit  of  the  juror  discloses  that  during  such   \^^  - 
separation  he  spoke  to  no  one  but  the  counsel  for  the  appellant,  and  no    170       21  ^ 
one  did  anything  to  influence  his  verdict,  and  that  he  was  in  no  waj 
influenced  by  such  separation,  and  no  improper  conduct  is  charged 
against  the  juror  except  the  mere  fact  of  separation,  a  new  trial  will 
not  be  granted  on  the  ground  of  such  alleged  misconduct. 

OBnnNAli  Law. — Misconduet  of  Prosecuting  Attorney, —  When  not  Ground  For 
New  Trial — Where,  on  the  trial  of  a  criminal  cause,  the  prosecuting 
attorney  made  a  remark  to  which  the  counsel  for  the  defendant  ob- 
jected, and  the  court  stated  that  ^*  the  statement  of  the  prosecuting  at- 
torney was  improper,"  and  the  prosecutor  said,  "  Then  I  withdraw  the 
remark/'  and  the  court  was  not  asked  to  make  any  ruling  in  respect  to 
the  remark  of  the  prosecuting  attorney,  there  was  no  error  in  refusing 
to  grant  a  new  trial  because  of  the  alleged  misconduct  of  the  prosecut- 
ing attorney  in  making  said  statement. 

Same. — Evidenee. — Coroner^s  Record. — Oral  Testimony  as  to  ConlcTUs  of, — Com- 
petency of  Not  Properly  Raised. — Where  a  coroner  testified  orally  as  to 
what  a  certain  witness  had  stated  on  the  inquest,  but  no  objection  was 
made  at  the  time  to  such  testimony  on  the  ground  that  the  coroner 
was  giving  oral  testimony  of  the  contents  of  his  record  made  at  the  in- 
quest, no  question  is  presented  by  the  motion  for  a  new  trial  assigning 
such  reason  as  an  objection  to  the  competency  of  the  evidence. 

Same. — Bad  Character  of  Accused. — Evidence  as  to. —  When  Competent. — Where 
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the  defendant  in  a  criminal  case  teKtities  in  his  own  behalf,  it  is  compe- 
tent for  the  State  to  introduce  evidence  as  to  the  general  bad  moral 
character  of  the  accused. 
Same. — Specific  UiUawfuL  Ads. — Evidence  Concerning. —  When  only  Admissi- 
ble.— In  a  criminal  case,  after  evidence  has  been  introduced  as  to  the 
general  bad  moral  character  of  the  accused,  it  is  not  competent  for  the 
State  to  prove  the  defendant's  reputation  in  regard  to  the  commission 
of  a  specific  unlawful  act.  Proof  can  not  be  introduced  by  the  State  of 
specific  traits  of  character  of  the  defendant,  unless  the  accused  first  puts 
such  traits  of  character  in  issue  by  the  introduction  of  evidence  as  to  his 
general  reputation  in  that  respect. 

From  the  Tippecanoe  Circuit  Court. 

W.  a.  Wood  and  W.  G.  Wilson,  for  appellant. 

jL.  T.  MicheneVy  Attorney  General,  G.  P.  Haywood,  Pros- 
ecuting Attorney,  J.  B,  Milner,  and  J.  H.  Gillette  for  the 
State. 

Olds,  J. — The  appellant,  Daniel  Drew,  was  indicted  by 
the  grand  jury  of  Tippecanoe  county  for  the  murder  of  John 
Mackessy,  who  was  killed  on  the  3d  day  of  August,  1887. 
The  indictment  contains  three  counts,  all  charging  murder 
in  the  first  degree. 

Appellant  made  a  separate  motion  to  quash  each  count 
of  the  indictment,  which  motion  the  court  overruled,  and 
the  appellant  excepted.  The  appellant  was  arraigned,  and 
entered  a  plea  of  not  guilty ;  a  trial  was  had,  and  a  verdict 
returned  finding  the  appellant  guilty  of  murder  in  the  sec- 
ond degree,  as  charged,  and  that  he  be  imprisoned  in  the 
State's  prison  during  life. 

Appellant  moved  the  court  for  a  new  trial,  which  motion 
the  court  overruled,  and  the  appellant  excepted.  Judgment 
on  the  verdict,  and  appellant  sentenced  by  the  court. 

Appellant  assigns  as  errors  the  overruling  of  the  motion 
to  quash  each  count  of  the  indictment,  and  the  overruling 
of  the  motion  for  a  new  trial. 

The  error  assigned  on  the  ruling  on  the  motion  to  quash 
the  indictment  is  not  discussed,  and  no  question  is  made  as 
to  the  suflSciency  of  the  indictment. 


/ 
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The  only  questions  discussed  by  counsel  for  appellant  arise 
on  the  motion  for  a  new  trial. 

The  first  question  discussed  is  in  regard  to  the  alleged  mis- 
conduct of  David  McLaughlin,  a  juror,  in  the  trial  of  said 
cause^  such  misconduct  being  assigned  as  a  cause  for  a  new 
trial. 

The  facts,  as  they  appear  from  the  affidavits  filed  in  sup- 
port of  the  motion  and  counter-affidavits,  are,  that  after  the 
jary  had  retired  to  deliberate  on  a  verdict,  at  about  7  o^olock 
in  the  evening,  the  bailiff  started  with  the  jurors  to  take  the 
jurors  to  supper,  in  a  body,  and  as  they  stepped  out  of  the 
jury-room  in  the  court-house,  near  by  a  water-closet  in  tlie 
building,  a  number  of  the  jurors,  including  McLaugh- 
lin, stepped  into  the  water-closet,  the  bailiff  and  the  other 
jurors  waiting  for  them  to  return;  within  a  very  few  mo- 
ments they  all  returned  except  McLaughlin  ;  the  bailiff,  sup- 
posing all  the  jurors  were  present,  started  with  them  to  sup- 
per, a  distance  of  about  three  squares ;  immediately  after 
the  bailiff  and  the  eleven  other  jurors  had  gone  out  of  the 
court-house  McLaughlin  came  out  of  the  water-closet,  and 
the  other  jurors  being  absent  he  saw  one  of  the  counsel  for 
the  appellant  standing  near  by  and  asked  him  if  the  other 
jurors  had  gone ;  the  counsel  replied  that  he  guessed  they 
had;  McLaughlin  inquired  how  to  get  out  of  the  court- 
house, and  the  counsel  directed  him,  and  the  juror  went  di- 
rectly to  the  boarding-house,  about  three  squares  distant, 
wherQ  the  jurors  were  to  get  their  supper,  arriving  there 
immediately  after  the  other  members  of  the  jury  had  reached 
the  boarding-house,  and  was  not  separated  from  the  remainder 
of  the  jury  to  exceed  ten  to  fifteen  minutes.  The  juror 
swears,  in  his  affidavit,  that  he  spoke  to  no  person  except  the 
counsel  for  appellant,  as  aforesaid ;  that  he  saw  no  per- 
son that  he  recognized,  and  no  person  spoke  to  him,  or  did 
anything  by  words,  signs,  or  gestures,  or  in  any  way,  to  in- 
fluence his  verdict;  and  that  he  was  in  no  way  influenced  by 
such  separation,  or  while  separated,  and  no  person  tampered 
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with^  or  attempted  to  tamper  with  or  influence  him^  and  no 
improper  conduct  is  charged  against  the  juror  except  the 
mere  fact  that  he  was  separated  from  the  other  jurors  in  the 
manner  aforesaid  for  a  very  few  moments.  It  is  perfectly 
evidebt  and  certain  that  the  defendant  was  in  no  way  in- 
jured, or  his  rights  prejudiced,  by  the  accidental  separation 
of  this  juror  from  the  remainder  of  the  panel  for  the  few  mo- 
ments, at  a  time  when  the  jury  were  not  deliberating. 

A  defendant,  in  a  criminal  case,  is  not  entitled  to  a  new 
trial  on  account  of  the  misconduct  of  a  juror,  unless  it  be 
shown  that  such  misconduct  was  prejudicial  to  the  rights  of 
the  defendant,  or  such  a  state  of  facts  is  shown  from  which  it 
may  fairly  be  presumed  that  the  defendant's  rights  were 
prejudiced.  Henning  v.  StaUy  106  Ind.  386 ;  Mergentheim 
V.  State,  107  Ind.  567 ;  Riley  v.  State,  95  Ind.  446  ;  Cooper 
V.  StaU,  120  Ind.  377. 

Appellant  assigns  as  a  cause  for  a  new  trial  the  miscon- 
duct of  the  prosecuting  attorney  in  the  closing  argument  of 
the  cause.  It  is  shown  that  the  prosecuting  attorney,  in  his 
closing  argument  to  the  jury,  said :  ^'  Daniel  Drew  was  a 
common  wife  beater,  and  is  unworthy  of  belief,"  to  which 
statement  the  appellant,  by  counsel,  at  the  time  objected,  and 
the  court  stated  that  ^^  the  statement  of  the  prosecuting  at- 
torney was  improper,"  and  the  prosecutor  said,  "  Then  I 
withdraw  the  remark." 

There  is  no  ruling  of  the  court  adverse  to  the  appellant. 
The  court  was  not  asked  to  make  any  ruling  in  regard  to  the 
remark  of  the  prosecuting  attorney.  There  is  no  error  in 
not  granting  a  new  trial  for  this  cause.  Coleman  v.  State, 
111  Ind.  563  ;  Grubb  v.  State,  117  Ind.  277 ;  Waterman  v. 
State,  116  Ind.  51 ;  Staser  v.  Hogan,  120  Ind.  207. 

It  is  contended  that  the  court  erred  in  permitting  Dr.  W. 
R.  Moffit,  the  coroner  who  held  an  inquest  over  the  body  of 
John  Mackessy,  the  deceased,  to  testify  orally  as  to  what 
Mrs.  Drew  testified  to  at  the  coroner's  inquest,  on  the  ground 
that  it  was  permitting  oral  testimony  of  the  coroner's  record 
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made  at  said  inquest.  Tlie  doctor  was  called  and  testified  to 
what  Mrs.  Drew  had  testified  to  at  such  inquest,  but  no  ob- 
jection was  made  at  the  time  to  such  testimony  on  the 
ground  that  the  corotier  was  giving  oral  testimony  of  the 
contents  of  his  record  made  at  the  inquest^  and  hence  no 
question  is  presented  by  the  motion  for  a  new  trial  assigning 
such  reason  as  an  objection  to  the  competency  of  the  ev- 
idence. 

The  appellant  testified  as  a  witness  in  his  own  behalf^  and 
the  State  then  called  witnesses  who  testified  to  the  general 
bad  moral  character  of  the  appellant.  To  this  evidence  the 
appellant  objected,  and  the  objection  was  overruled,  and  the 
ruling  assigned  as  a  cause  for  a  new  trial.  This  question  has 
heretofore  been  decided  by  this  court  holding  such  evidence 
competent.     Keyes  v.  State,  122  Ind.  527. 

When  a  defendant  in  a  criminal  cause  testifies  as  a  witness 
in  his  own  behalf,  he  is  subject  to  the  same  rules  of  exam- 
ination and  impeachment  as  other  witnesses. 

One  Patrick  Lynch  was  called  as  a  witness  on  behalf  of 
the  State,  and  testified  that  he  was  acquainted  with  the  gen- 
eral moral  character  of  the  defendant,  and  that  it  was  bad. 
The  witness  was  then  cross-examined  by  counsel  for  the  de- 
fendant. On  re-examination  counsel  for  the  State  asked  the 
witness  the  following  question : 

"Did  you  ever  hear  of  him  (Drew)  beating  his  wife?^' 
To  which  question  objection  was  made  by  the  defendant,  and 
the  court  overruled  the  objection,  and  the  defendant  excepted. 
The  witness  answered,  "  Yes,  sir.'^  The  ruling  of  the  court 
is  properly  assigned  as  a  cause  for  a  new  trial. 

We  have  read  the  evidence  in  the  case,  and  it  is  very 
doubtful  whether  it  supports  the  verdict  of  murder  in  the 
second  degree  as  found  by  the  jury.  The  homicide  occurred 
at  the  defendant's  own  house.  It  is  contended  on  the  part 
of  the  defence  that  deceased  came  to  the  house  of  the  de- 
fendant in  the  evening ;  that  defendant  and  his  wife  had  been 
drinking  beer  during  the  day  and  evening ;  that  the  deceased 
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came  to  the  house  without  invitation,  but  was  welcomed,  and 
he  furnished  money  and  sent  the  defendant  after  more  beer 
and  a  bottle  of  whiskey.  After  remaining  there  until  a  late 
hour  he  again  furnished  money  to  defendant  and  sent  him 
after  more  beer  and  whiskey,  and  while  he  was  absent  he  at- 
tempted to  outrage  the  defendant's  wife  agaitist  her  will,  and 
while  she  was  in  an  intoxicated  condition,  and  the  defend- 
ant returned  and  caught  deceased  attempting  to  outrage  his 
wife,  and  a  fight  ensued,  in  which  defendant  struck  the  blow 
causing  the  death  of  the  deceased.  On  the  other  hand,  it  is 
contended  by  the  State  that  the  defendant,  his  wife  and  the 
deceased  were  at  defendant's  house  engaged  in  drinking  beer 
and  whiskey,  and  singing,  and  that  defendant  attempted  to 
beat  his  wife,  and  the  deceased  interfered,  a  fight  ensued,  and 
defendant  struck  the  blow  causing  the  death  of  the  deceased ; 
that  deceased  was  first  knocked  down  and  rendered  insen- 
sible, and  dragged  from  the  house,  and  afterwards  defend- 
ant came  out  of  his  house  and  struck  the  fatal  blow. 

It  is  evident  from  the  testimony  that  defendant  and  his 
wife  were  in  the  habit  of  indulging  in  the  use  of  intoxicat- 
ing liquors;  that  they  had  been  doing  so  on  the  day  and 
evening  of  the  homicide. 

It  does  not  appear  that  the  deceased  was  an  intimate  friend 
of  defendant  and  his  wife,  but  a  mere  acquaintance,  residing 
in  another  part  of  the  city ;  that  he  had  never  been  at  the 
house  of  defendant  to  exceed  twice ;  that  some  difficulty  had 
occurred  between  the  parties  before,  relating  to  a  conversation 
between  the  deceased  and  the  wife  of  the  defendant,  in  which 
defendant  claimed  the  deceased  had  insulted  her,  and  some 
controversy  had  occurred  between  defendant  and  deceased 
about  it,  but  which  had  been  apparently  settled.  The  de- 
ceased met  the  wife  of  defendant  on  the  street,  on  the  even- 
ing of  the  homicide,  about  8  o'clock,  going  for  a  bucket  of 
beer.  The  deceased  had  been  at  the  saloon,  and  taken  a 
drink  of  beer.  Immediately  after  the  wife  of  defendant  re- 
turned home,  deceased  came  to  the  house  of  the  defendant. 
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Soou  afterwards  defendant  went  to  the  saloon  and  purchased  a 
bucket  of  beer  and  a  bottle  of  whiskey,  also  drank  a  glass 
of  beer,  and  returned  to  his  house  again.  It  is  evident  from 
the  testimony  that  the  deceased  knew  the  defendant  and  his 
wife  had  been  drinking,  or  at  least  that  the  wife  was  taking 
home  beer. 

There  is  no  reason  disclosed  by  the  evidence  for  the  de- 
ceased going  to  the  house  of  defendant  upon  this  occasion. 
From  the  testimony  of  police  officers  and  neighbors  every- 
thing remained  quiet  about  the  house  until  a  late  hour  at 
night,  when  the  fight  took  place,  resulting  in  the  death  of 
the  deceased  about  eleven  or  twelve  o'clock  at  night.  No 
witness  was  present  at  the  house  during  the  evening  except 
defendant  and  his  wife,  and  no  other  witness  pretends  to  tes- 
tify as  to  the  origin  of  the  trouble ;  both  defendant  and  his 
wife  testify  that  the  origin  of  it  was  an  attempt  on  the  part 
of  the  deceased  to  have  sexual  intercourse  with  the  wife  by 
force.  The  wife  was  dealt  a  severe  blow,  and  was  severely 
injured  at  the  time  of  the  homicide.  There  is  evidence 
to  the  effect  that  the  wife  made  statements  at  different  times 
about  the  time  of  the  homicide,  at  the  coroner's  inquest  and 
other  times  before  the  trial,  contrary  to  her  testimony  in 
court ;  that  she  stated  that  deceased  did  not  attempt  to  com- 
mit an  outrage  upon  her,  and  that  he  was  not  that  kind  of  a 
man,  and  that  after  she  drank  the  liquor  she  was  so  drunk 
she  did  not  know  what  occurred. 

Numerous  witnesses  testified  as  to  the  defendant's  bad 
moral  character,  but  such  testimony  was  all  to  the  effect  that 
he  would  get  drunk,  and  that  he  was  abusive  to  his  wife. 

The  defendant,  after  the  homicide,  and  before  it  was  dis- 
covered, left  the  house  and  went  into  another  part  of  the 
city,  and  came  back  about  three  o'clock  in  the  morning, 
within  three  or  four  hours  from  the  time  of  the  altercation, 
and  was  arrested  by  a  police  officer.  One  of  the  first  state- 
ments he  made  was  that  he  was  coming  back  to  finish  them, 
referring  to  both  his  wife  and    the  deceased,  and  that  the 
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cause  of  the  altercation  was  the  attempt  of  the  deceased  to 
take  advantage  of  a  drunken  woman.  At  the  time  the  de- 
fendant made  these  statements  he  was  not  aware  that 
Mackessy's  injury  was  fatal. 

There  are  facts  in  the  case  in  addition  to  the  testimony  of 
the  defendant  and  his  wife  tending  to  support  the  theory  that 
the  altercation  was  brought  about  and  produced  by  an  at- 
tempt on  the  part  of 'the  deceased  to  outrage  the  wife  of  the 
defendant^  or  on  account  of  an  insult  to  her,  and  that  all  that 
occurred  took  place  on  the  spur  of  the  moment^  in  the  heat 
of  passion,  without  malice,  and  voluntarily  upon  a  sudden 
heat,  making  the  crime  no  greater  than  voluntary  man- 
slaughter. 

While,  upon  the  other  hand,  if  the  evidence  of  the  defendant 
and  his  wife  is  cast  out  of  the  case,  and  the  statements  of 
the  wife  made  out  of  court  explanatory  of  the  cause  which 
produced  the  altercation  are  to  be  taken  as  stating  the  true 
cause,  the  defendant  is  guilty  of  murder.  But  the  statements 
of  the  wife  are  only  competent  to  be  given  in  evidence  for 
the  purpose  of  impeaching  her,  and  are  not  competent  as  af- 
firmative evidence  against  the  defendant.  The  defendant 
can  not  be  prejudiced  by  statements  made  by  his  wife  to  third 
parties,  in  his  absence,  after  the  homicide.  This  is,  no  doubt, 
the  theory  the  jury  took  of  the  case,  and  there  being  evi- 
dence tending  to  support  that  theory  this  court  will  not  re- 
verse the  case  on  the  evidence ;  but  the  evidence  presents 
such  a  case  that  the  court  can  not  say,  after  looking  into 
the  evidence,  that  improper  evidence  introduced  in  relation 
to  the  defendant  beating  his  wife  may  not  have  influenced 
the  jury  in  arriving  at  the  conclusion  they  did,  and  that  the 
evidence,  although  err*)neously  admitted,  was  harmless,  and 
did  not  tend  to  influence  a  verdict  finding  the  defendant 
guilty  of  murder.  So  that,  if  the  ruling  of  the  court  in  ad- 
mitting such  evidence  is  erroneous,the  judgment  must  be  re- 
versed ;  and  it  appears  that  the  fact  that  defendant  had,  be- 
fore that  time,  been  cruel  to  his  wife,  was  given  considera- 
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ble  prominence  in  the  trial ;  the  prosecuting  attorney,  com- 
menting upon  it  in  argument,  although  the  wife  testified 
that  the  injury  she  received  at  the  time  of  the  homicide  was 
received  by  the  defendant  pushing  h^r,  and  that  she  fell 
upon  the  stove,  though  it  appears  she  had  made  contrary 
statements  about  it. 

It  is  a  well-recognized  legal  principle  that  a  witness  can 
not  be  impeached  by  proof  of  specific  acts  of  immorality,  noir 
ean  proof  be  introduced  by  the  State  of  special  traits  of  char- 
acter of  the  defendant  in  a  criminal  case,  unless  the  defend- 
ant first  puts  such  traits  of  character  in  issue  by  the  intro- 
duction of  evidence  as  to  his  general  good  character  in  that 
respect.  Stitz  v.  State^  104  Ind.  369 ;  McDonel  v.  State, 
90  Ind.  320 ;  Robinson  v.  State,  84  Ind.  452 ;  Walker  v. 
State,  102  Ind.  502  ;  State  v.  Bloom,  68  Ind.  54  (34  Am.  Rep. 
.247);  Fletcher  v.  State,  49  Ind.  124 ;  3  Am.  &  Eng.  Encyc.  of 
Law,  p.  IIQ. 

The  case  of  Robinson  v.  Staie,  supra,  involved  a  question 
quite  similar  to  the  one  under  consideration.  The  defend- 
ant had  testified  in  his  own  behalf,  and  the  State,  at  the 
proper  time,  for  the  purpose  of  impeaching  the  defendant  as 
a  witness,  called  a  witness  and  proved  by  the  witness  that 
he  was  acquainted  with  the  defendant's  general  moral  char- 
acter, and  that  it  was  bad.  The  defendant's  counsel  cross- 
examined  the  witness,  asking  the  question  :  ^'  The  defendant 
has  the  reputation  of  being  a  drinking,  swearing  man,  has 
he  not  ?^  The  witness  answered  :  "  He  has.''  On  re-ex- 
amination, the  State  asked  the  witness  the  following  ques- 
tion :  "  What  is  the  defendant's  reputation  for  honesty  ?" 
The  defendant  objected,  and  t\\e.  court  overruled  the  objec- 
tion, and  the  ^tness  answered^  it  wae  bad.  On  appeal,  this 
court  held  that  the  evidence  was, .improper,  and  that  the 
court  erred  in  admitting  it. 

The  evidence  admitted  in  this  case  was  clearly  incompe- 
tent. It  was  permitting  the  State  to  prove  the  defendant's 
Vol.  124.— 2 
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reputation  in  regard  to  the  commission  of  a  specific  unlaw- 
ful aet^  and  the  court  erred  in  overruling  the  defendant's 
objection  to  the  question ;  and  in  view  of  the  fact  that  the 
evidence  is  of  such  a  character  that  this  court  can  not  say 
the  jury  were  not  influenced  by  such  evidence  in  returning 
the  verdict  of  guilty  of  murder  in  the  second  degree^  the 
judgment  must  be  reversed.  If  the  evidence  was  of  such  a 
character  that  it  manifestly  appeared  that  the  defendant 
was  not  injured  by  such  evidence,  then  it  might  be  proper 
to  affirm  the  judgment,  notwithstanding  such  error;  but  it 
does  not  so  appear  to  the  court. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the- 
prisoner. 

Filed  April  5, 1890 ;  petition  for  a  rehearing  oTorruled  May  15^  1890. 
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No.  13,990. 

Mettt  et  Aii.  V.  Maksh  et  al. 

Dbainaoe. — Appeal — Amendment  of  PeHiion. — ^Upon  an  appeal  in  a  drain- 
age proceeding,  began  before  the  board  of  commiBsioners,  it  is  in  the  dii- 
cretion  of  the  circuit  court  to  permit  an  amendment  of  the  petition. 

Same. — LoeaHon  of  Ditch, — Deaariplion. — Under  the  statate,  section  4286, 
B.  S.  1881,  a  particular  description  of  the  location  of  the  proposed  ditch, 
or  drain,  is  not  required.  The  petition  is  sufficient  if  it  contains  a  gen- 
eral description  of  the  proposed  starting  point,  route,  and  terminus  of 
the  ditch. 

Same. — Ckmnly  Gmimtmioners. —  Remonstrance,  —  Appeal — All  grieyances 
growing  out  of  the  establishment  and  construction  of  a  public  ditch  should 
be  presented  to  the  board  of  commissioners,  and  settled  in  that  tribunal. 
The  aggrieved  parties  may  remonstrate  before  the  board  against  the  re- 
port of  the  yiewers,  or  reviewers,  anrf  where,  haying  opportunity  to  file 
their  remonstrances,  they  fail  to  do  so,  the  circuit  court  may  properly 
refuse  to  allow  them  to  be  filed  on  appeal. 

Same.— ^ppeo/. — Mction  for  Judgment* — Where,  on  such  appeal,  there  is. 
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no  issue  for  trial,  it  is  not  error  for  the  conrt,  the  question  of  the  juris- 
diction of  the  board,  haying  been  dbposed  of,  to  sustain  the  appellee's 
motion  for  jadgment  establishing  the  ditch,  on  the  petition,  report  of 
viewers,  etc. 

From  the  Wells  Circuit  Court. 

E.  O.  Vaughn,  J.  8,  Dailey,  L.  Mock  and  A.  Simmons,  for 
appellants. 

A.  N.  Martin,  C,  M.  France  and  Jf.  W.  Lee,  for  appel- 
lees. 

Coffey,  J. — Under  the  provisions  of  sections  4285  and 
4286,  R.  S.  1881,  the  appellee  filed  a  petition  with  the  board 
of  commissioners  of  Wells  county  at  its  September  term, 
1886,  praying  the  location  and  construction  of  a  public  ditch. 
The  proposed  ditch  is  described  in  the  petition  as  follows : 

'^  Commencing  at  a  point  about  the  center  of  the  east  half 
of  the  southeast  quarter  of  section  seventeen  (17),  in  town- 
ship twenty-five  (25)  north,  range  twelve  (12)  east,  thence 
in  a  northeasterly  direction  to  a  point  about  twenty  (20)  rods 
west  of  the  southeast  corner  of  the  northeast*  quarter  of  said 
southeast  quarter;  thence  north  about  forty  (40)  rods;  thence 
a  little  north  of  west  until  it  intersects  the  Bockcreek  ditch, 
said  proposed  ditch  to  follow  the  natural  channel  for  water 
the  entire  distance.'^ 

Upon  the  filing  of  the  petition,  and  the  bond  required  by  the 
statute,  said  board  appointed  three  viewers  to  view,  mark  out 
and  locate  the  ditch  as  prayed  for  in  the  petition.  The  viewers 
filed  their  report  at  the  December  term  of  said  board,  1886, 
in  which  they  reported  that  the  proposed  ditch  would  be  of 
public  utility,  and  assessed  the  cost  of  construction  of  the 
same  to  the  parties  to  be  affected  thereby  as  follows : 

Am't  </ 

Harrison  Marsh $391  70  $195  85 

Lydia  8.  Metty., -  116  84  58  42 

Isaac  H.  Tamer 83  28  41  64 

Isaac  Hahn 50  38  25  19 

Upon  the  filing  of  this  report  the  appellee  Harrison  Marsh 
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remonstrated  against  the  same,  upon  the  ground  that  the 
benefits  assessed  against  his  land  were  too  high,  that  the  ditch 
was  not  located  by  said  viewers  upon  the  most  practicable 
route,  and  that  there  were  other  lands  not  described  in  the 
report  which  would  be  benefited  by  said  ditch,  and  should 
be  assessed  for  the  costs  of  its  construction. 

After  consideration  of  this  remonstrance  said  board  ap- 
pointed three  reviewers,  who  filed  their  report  at  the  March 
term  of  said  board  of  commissioners  for  the  year  1887. 

In  this  report  the  reviewers  assessed  the  benefits  and 
costs  occasioned  by  the  construction  of  the  ditch  as  follows : 

Names.                                                        Ben^,  Costs, 

Harrison  Marsh $343  84  $171  92 

Lydia  8.  Metty 184  20  92  10 

Isaac  H.  Turner 125  78  ^  67  89 

Isaac  Hahn 46  98  23  49 

Wells  county 30  00  .  15  00 

James  E.Lookwood 30  00  15  00 

The  notice^  required  by  the  statute  having  been  given,  and 
no  further  remonstrance  or  objection  being  made,  the  board 
of  commissioners  of  Wells  county  heard  the  evidence  on  said 
petition  on  the  8th  day  of  March,  1887,  and  entered  up  an 
order  on  its  records  establishing  said  ditch. 

On  th^  11th  day  of  March  said  Isaac  H.  Turner,  James 
£.  Lockwood,  Lydia  S.  Metty  and  Isaac  Hahn  filed  with 
the  auditor  of  said  county  their  separate  appeal  bonds,  and 
prayed  an  appeal  of  said  cause  to  the  circuit  court. 

In  the  circuit  court  appellants  moved  to  dismiss  the  cause, 
on  account  of  the  insufficiency  of  the  petition. 

During  the  pendency  of  this  motion  the  appellee  asked 
and  obtained  leave  to  amend  the  petition,  which  was  done, 
and  the  motion  was  overruled.  The  appellants  also  moved 
to  dismiss  the  amended  petition,  whereupon  the  appellee 
moved  for  judgment  establishing  the  ditch  in  controversy,  on 
the  petition,  report  of  the  viewers  and  the  report  of  the  re- 
viewers. 
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Pending  this  motion  the  appellants  asked  leave  to  file 
bonds  and  several  remonstrances  to  the  amended  petition, 
which  was  denied.  Appellants  then  asked  leave  to  introduce 
evidence  in  the  cause  to  prove : 

First.  That  said  ditch^  when  constructed,  will  not  be  con- 
ducive to  the  public  health,  convenience  or  welfare. 

Second.   That  the  route  of  said  ditch  is  not  practicable. 

Third.  That  the  costs  and  expenses  of  the  construction 
of  aaid  ditch  will  exceed  all*  the  benefits  that  will  be  derived 
bj  the  construction  of  the  same  ;  and, 

Fourth.  That  the  lands  of  the  appellants  Lockwood  and 
Hahn  will  not  be  benefited  by  the  construction  of  said  ditch. 

The  court  refused  to  hear  such  proof,  and  sustained  the 
motion  of  the  appellee,  and  entered  judgment  establishing 
said  ditch. 

The  court  overruled  a  motion  for  a  venire  de  novo,  and  also 
a  motion  for  a  new  trial. 

The  appellants  jointly  assign  errors  in  this  court  calling 
in  question  the  several  rulings  above  set  forth,  and  the  ap- 
pellant Lockwood  also  assigns  separate  errors  calling  these 
rulings  in  question  as  to  himself  alone. 

It  was  in  the  discretion  of  the  circuit  court  to  permit  the 
appellee  to  amend  his  petition  in  that  court.  Goolman  v. 
Ffemingy  82  Ind.  117;  Bums  v.  Simmons,  101  Ind.  657; 
WiUiama  v.  Stevenson,  103  Ind.  243. 

But  we  think  the  petition  was  sufficient  without  amend- 
ment. The  statute  does  not  require  a  particular  description 
of  the  location  of  the  proposed  ditch  or  drain.  The  statute 
requires  that  the  petition  shall  contain  a  general  description 
of  the  proposed  starting  point,  route  and  terminus  of  the 
ditch.  The  original  petition  before  us  contains  such  descrip- 
tion ;  indeed,  in  view  of  the  duties  to  be  performed  by  the 
viewers,  the  description  in  the  petition  could  not  be  other- 
wise than  general,  for  it  is  the  duty  of  the  viewers  to  locate 
the  ditch  or  drain  upon  such  line  as  they  may  deem  best  to 
accomplish  the  object  sought,  varying  from  the  line  described 
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ia  the  petition  to  such  a  degree  as  may  be  necessary  to  locate 
the  ditch  at  a  place  where  it  will^  in  their  judgment,  accom- 
plish the  most  good. 

We  do  not  think  the  court  erred  in  overruling  the  motion 
to  dismiss  the  original  petition^  nor  do  we  think  it  erred  in 
overruling  the  motion  to  dismiss  the  amended  petition. 

Each  of  the  remonstrances  tendered  by  the  appellants  in 
th'e  circuit  court  was  upon  the  ground : 

First  l^hat  said  ditch  will  not  be  conducive  to  the  public 
healthy  convenience  or  welfare ;  and. 

Second.   That  the  route  of  said  ditch  is  not  practicable. 

In  addition  to  Ihese  reasons,  applicable  to  all,  each  of  the 
appellants  assigns  cause  relating  to  himself  alone  and  affect- 
ing the  amount  of  the  assessments  against  his  land  for  the 
construction  of  the  ditch.  No  one  of  these  appellants  filed, 
or  offered  to  file,  a  remonstrance  with  the  board  of  commis- 
sioners of  Wells  county  while  the  cause  was  pending  in  that 
court. 

Section  4296,  R.  S.  1881,  provides  that  "  it  shall  be  lawful 
for  any  person  interested  in  the  location  of  said  proposed 
work  to  file  with  the  board  of  commissioners,  at  or  before 
the  time  set  for  the  hearing  of  the  petition,  a  remonstrance 
against  the  ditch  as  located  by  the  viewers  on  and  across  his 
lands,  by  setting  forth  his  grievances  therein ;  and  any  per- 
son deeming  his  assessment  too  high,  or  the  damages  allowed 
him  too  low,  may  remonstrate  for  such  reasons  against  the 
action  of  the  viewers." 

Section  4301  provides  that  "  any  person  or  corporation  ag- 
grieved thereby  may  appeal  from  any  final  order  or  judgment 
of  the  board  of  commissioners,  made  in  the  proceedings  and 
entered  upon  their  record,  determining  either  of  the  follow- 
ing matters : 

"  First.  Whether  said  ditch  will  be  conducive  to  the  public 
health,  convenience  or  welfare. 

"  Second,   Whether  the  route  thereof  is  practicable. 

" Uiird.  Whether  the  assessments  made  for  the  construction 
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of  the  ditch  are  in  proportion  to  the  benefits  to  be  derived 
therefrom. 

**  Fourth,  The  amount  of  damages  allowed  to  any  person 
or  persons  or  corporation." 

We  are  of  the  opinion  that  it  was  the  intention  of  the 
Legislature  that  all  grievances  growing  out  of  the  establish- 
ment and  construction  of  a  ditch  like  this  should  be  pre- 
sented to  the  board  of  commissioners  and  settled  in  that 
tribunali  where  they  could  be  settled  cheaply.  We  are  led  to 
this  conclusion  by  the  language  of  the  statute^  which  pro- 
vides that  any  party  affected  by  such  ditch  shall  have  the 
right  to  set  forth  his  grievances  by  way  of  remonstrance. 

It  is  urged,  however,  by  the  appellants,  that  the  statute 
makes  no  provision  for  remonstrating  against  the  report  of 
the  reviewers,  and  that  it  follows  from  this  omission  that 
parties  aggrieved  by  such  a  report  have  no  remedy  save  by 
appeal.     But  we  can  not  give  our  assent  to  this  view. 

In  view  of  the  duties  to  be  performed  by  the  board  of  com- 
missioners, namely,  to  see  that  the  assessments  are  made  in 
proportion  to  the  benefits  to  be  derived  from*  the  construction 
of  the  ditch,  we  have  no  doubt  as  to  the  power  of  such  board 
to  reject  the  report  of  any  set  of  reviewers  should  it  be  sat- 
isfied that  such  report  was  unjust  to  any  of  the  parties  in- 
terested. 

Such  power  is  to  be  inferred  from  the  language  used  in 
section  4299,  E.  8. 1881.  Under  the  provision  of  that  sec- 
tion the  board  is  not  required  to  establish  the  ditch  unless  it 
find  that  such  report  is  in  accordance  with  the  provisions  of 
the  act  under  which  the  proceedings  are  had. 

As  one  of  the  leading  objects  of  that  act  is  to  secure  the 
payment  of  the  expenses  of  such  ditch  by  the  pafties  inter- 
ested in  proportion  to  the  benefits  to  be  enjoyed  by  each,  a 
report  which  does  not  secure  this  object  is  not  in  accordance 
with  the  provisions  of  the  act,  and  should  be  set  aside  and 
rejected  by  the  board  upon  complaint  and  proof  to  that  ef- 
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feet  by  any  party  aggrieved^  to  the  satisfaction  of  the  board 
before  whom  the  proceeding  is  pending. 

As  these  appellants  each  had  ample  opportunity  to  file 
their  respective  remonstrances  with  the  board  of  commis- 
sioners, and  failed  and  neglected  to  do  so,  we  think  the  cir- 
cuit court  properly  refused  to  allow  them  to  be  filed  on  ap* 
peal. 

Nor  do  we  think  the  court  erred  in  refusing  to  hear  the 
proof  offered  by  the  appellants  pending  the  motion  of  the 
appellee  for  judgment  in  his  favor. 

It  has  so  often  been  adjudged  by  this  court,  in  cases 
analogous  to  this,  that  no  matter  not  put  in  issue  before  the 
board  of  commissioners  can  be  tried  on  appeal  to  the  circuit 
court^  that  but  little  can  be  said  in  elaboration  of  the  prin- 
ciple. Hardy  v.  McKinneyy  107  Ind.  364;  Forsythe  v. 
Kreuier,  100  Ind.  27;  Gift  v.  Brotony  95  Ind.  53;  Lowe  v. 
Ryan,  94  Ind.  450 ;  Breitweiser  v.  Fuhrman,  88  Ind.  28 ; 
Green  v.  Elliott,  86  Ind  53. 

We  think  that  the  principle  announced  in  the  cases  above 
cited  applies  with  full  force  to  the  case  now  under  consid- 
eration. 

It  is  true  that  the  principle  settled  by  these  cases  does  not 
apply  to  questions  affecting  the  jurisdiction  of  the  board,  but 
no  question  of  jurisdiction  has  been  raised  on  this  appeal,  ex- 
cept in  the  motion  to  dismiss  the  petition,  which  we  have 
seen  was  properly  overruled. 

As  there  was  no  issue  for  trial,  and  as  the  only  question 
going  to  the  jurisdiction  of  the  board  of  commissioners  of 
Wells  county  had  been  disposed  of,  we  think  the  court  did 
not  err  in  sustaining  the  appellee's  motion  for  judgment  in 
his  favor."  Daggy  v.  Coats,  19  Ind.  259 ;  Kemp  v.  Smith,  7 
Ind.  471.  1 

The  petition,  report  of  viewers,  and  the  report  of  the  re- 
viewers, constituted  original  papers  in  the  cause,  of  which  the 
court  was  bound  to  take  notice  as  it  would  of  the  plcadinga 
in  any  ordinary  cause,  and  made  a  prima  facie  case,  as  held 
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in  these  cases,  for  tbe  appellee.  As  the  appellants  had  not 
seen  fit  to  make  any  questioh  upon  any  of  these  papers,  they 
were  not  in  a  condition  to  destroy  the  prima  facte  case  in 
favor  of  the  appellee,  and  there  was,  therefore,  nothing  left 
for  the  court  except  to  render  judgment  on  the  prima  fade 
case  made  by  the  papers  in  the  cause. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  18, 1890 ;  petition  for  a  rehearing  overruled  May  16, 1890. 


No.  13,138. 

The  Inbia-napolis  And  St.  Louis  Bailway  C!ompaky  v. 

Harmless. 

JuDOKENT. — Avoidance  of, — Summons. — FUading, — In  an  action  on  a  judg- 
ment rendered  in  favor  of  the  plaintiff  by  a  jastice  of  the  peace,  an 
answer  hj  the  judgment  debtor  which  alleges  that  there  was  not  due 
service  of  process  upon  the  defendant  in  the  action  in  which  the  judg- 
ment was  rendered,  but  does  not  aver  that  the  record  does  not  show 
due  service,  is  bad. 

Same. — 8ammtms,-—ExkibiL — FUadvng. — The  copy  of  the  summons  aild 
endorsement  can  not  be  considered  in  aid  of  such  answer,  since  it  is 
only  written  instruments  which  constitute  the  foundation  of  the  defence 
that  can  be  properly  made  exhibits  to  the  answer. 

From  the  Clay  Circuit  Court. 

J".  31  Dye  and  W,  H.  DyCy  for  appellant. 

/•  A.  MoNutt  and  G.  A.  Knight^  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  is  founded 
on  a  judgment  rendered  in  his  favor  by  a  justice  of  the  peace. 
The  appellant  filed  an  answer  in  two  paragraphs.  The  sub- 
stance of  the  first  paragraph  is  this:  On  the  11th  day  of 
August,  1884,  Alfred  Pell,  a  constable  of  VanBuren  town- 


124  251 

131  80| 

m  96] 

184  49» 


m  25 

150  580 


riiiMMi 


26  SUPREME  CXDURT  OF  INDIANA, 

The  Indianapolis  and  St.  Louis  Railway  Company  v.  Harmless. 

ship,  Clay  oounty,  Indiana,  in  the  cause  named  in  the  com- 
plaint, served  process  on  William  Eaglesfield,  the  agent  of 
the  defendant,  at  Lena,  Parke  county ;  the  place  where  the 
service  was  made  was  not  in  the  bailiwick  of  the  constable ; 
on  the  24th  day  of  August,  James  Girton,  a  justice  of  the 
peace,  rendered  judgment  against  the  defendant.  The  only 
service  of  process  made  upon  the  defendant  was  that  made 
by  constable  Pell  upon  its  agent  at  Lena.  The  defendant 
did  not  appear  to  the  action,  either  in  person  or  by  attorney. 
To  this  answer' a  demurrer  was  sustained. 

The  appellee^s  counsel  contend  that  the  answer  is  bad,  be- 
cause it  is  not  averred  that  the  record  does  not  show  due  ser- 
vice of  process.  We  are  required  by  our  decisions  to  sustain 
this  contention,  although  if  the  question  were  an  open  one 
some  of  the  members  of  the  court  would  agree  with  the  ap- 
pellant's counsel  that  where  it  is  shown  that  there  was  no 
legal  service  of  process  it  is  unnecessary  to  allege  that  the 
record  does  not  show  such  service.  But  the  rule  as  declared 
by  our  cases  is  that  in  order  to  avoid  a  judgment  in  a  collat- 
eral proceeding  it  must  be  averred  that  the  infirmity  which 
makes  it  void  appears  of  record.  In  Smith  v.  HesSj  91  Ind. 
424,  it  was  said  :  "  The  general  and  correct  rule,  as  estab- 
lished by  the  weight  of  authority,  is,  that  a  judgment  by  a 
court  of  competent  jurisdiction  is  not  void,  unless  the  thing 
lacking,  or  making  it  so,  is  apparent  upon  the  face  of  the  re- 
cord. If  the  infirmity  do  not  so  appear,  the  judgment  is 
not  void,  but  voidable.'^  A  similar  doctrine  is  declared  in 
many  cases,  among  them  Earle  v.  Earle,  91  Ind.  27 ;  Retdv. 
Mitchell,  93  Ind.  469 ;  Rubush  v.  State,  112  Ind.  107 ;  J3ar- 
man  v.  Moore,  112  Ind.  221. 

It  is  only  written  instruments  which  constitute  the  foun- 
dation of  the  defence  that  can  be  properly  made  exhibits  to 
the  answer,  and  it  is  only  such  exhibits  as  are  properly  parts 
of  the  answer  that  aid  or  strengthen  it.  Under  this  familiar 
rule,  declared  again  and  again  by  our  decisions,  the  copy  of 
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the  summons  and   the  endorsement  can  not  be  considered   ' 
in  aid  of  the  answer. 

Judgment  affirmed. 

C!oFF£Yy  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  Maj  16»  1890. 


No.  14,281. 

/ 

liEYENGOOD  ET  AL.  V.  HoOPLE  ET  AL. 

lYlLl* — Construction, — Estate  During  Widowhood, — A  teetator  devised  to  his 
wife  and  heirs, "  for  her  to  dispose  of  as  she  sees  best  *  *  *  the  tract 
of  land  now  living  on  *  *  *  daring  the  time  she  lives  a  widow,  or 
in  my  name.  Then  said  land  is  to  be  divided  equally  amongst  the  pres- 
ent heirs  of  David  Rupert  and  Mary,  his  wife,  or  the  proceeds  of  the 
same,  as  the  case  may  be." 

HM,  also,  that  the  widow  having  remarried  without  disposing  of  said 
estate,  the  estate  ceased  upon  said  second  marriage,  and  that  the  land 
remained  for  distribution  among  the  children  of  the  appellee  and  the 
testator  in  accordance  with  the  terms  of  the  will. 

From  the  St.  Joseph  Circuit  Court. 
A.  Anderson,  C.  W.  Wiley ,  and  T.  E.  Howard,  for  appel- 
lants. 

/.  L.  HvJbbard  and  J.  P.  Oreed,  for  appellees. 

Coffey,  J.— This  was  a  suit  in  the  St.  Joseph  Circuit 
Court  for  the  partition  of  the  land  described  in  the  complaint, 
and,  also,  to  quiet  the  title  to  the  same  as  against  the  appel- 
lee Mary  Hoople.  It  appears  by  the  complaint  that  David 
Bupert  died  in  the  month  of  November,  1870,  seized  in  fee 
of  the  land  in  dispute,  and  leaving  as  his  only  heirs  the  ap- 
pellee Mary  Hoople  and  five  children,  among  whom  is  the 
appellant  Emma  Levengoo4.  At  the  time  of  his  death  the 
said  David  Rupert  left  a  will  containing  the  following  clause : 
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*^ First.  I  give  and  bequeath  to  my  wife  Mary  and  heirs^ 
for  her  to  dispose  of  as  she  sees  best,  sell,  bargain  and  con- 
vey, as  much  so  as  myself  in  person,  to  all  intents  and  pur- 
poses, in  law  and  equity,  as  follows,  to  wit :  The  tract  of 
land  now  living  on,  wheat  in  ground,  grain,  such  as  wheat, 
corn,  rye,  or  any  kind  in  store,  on  hand  or  otherwise,  horses, 
cattle,  hogs,  sheep,  farming  implements,  harness,  all  house- 
hold and  kitchen  furniture,  or  any  other  property  whatso- 
ever, that  is  to  say,  during  the  time  she  lives  a  widow  or  in 
my  name.  Then  said  land  is  to  be  equally  divided  amongst 
the  present  heirs  of  said  David  Rupert  and  Mary,  his  wife, 
or  the  proceeds  of  the  same,  as  the  case  may  be/' 

On  the  21st  day  of  December,  1875,  the  widow,  Mary 
Rupert,  intermarried  with  John  O.  Hoople,  and  was  at  the 
time  of  the  commencement  of  this  ^uit  his  wife. 

The  whole  controversy  between  the  parties  to  this  suit 
turns  upon  the  construction  to  be  placed  upon  this  clause  of 
the  will  of  David  Rupert. 

It  is  contended  by  the  appellants  that  it  was  the  intention 
of  the  testator  to  vest  in  his  wife,  Mary,  an  estate  in  the 
land  during  her  widowhood  only,  while  on  the  other  hand 
it  is  contended  by  the  appellee  Mary  Hoople  that  it  was  his 
intention  to  vest  in  her  a  fee  simple  upon  condition  that  she 
should  not  remarry. 

It  is  settled  in  this  State,  both  by  statute  and  by  the  re- 
peated decisions  of  this  court,  that  where  a  particular  estate 
is  devised  to  a  wife  upon  condition  that  such  wife  shall  not 
remarry,  the  condition  is  void,  and  the  estate  devised  vests^ 
and  is  held  the  same  as  if  it  had  not  been  coupled  with 
the  condition.  Goon  v.  Bean,  69  Ind.  474 ;  StUwell  v.  Knap- 
per,  69  Ind.  558. 

It  is  also  well  settled  that  the  husband  may  devise  to  hi& 
wife  an  estate  to  continue  during  her  widowhood,  and  that 
he  is  not  obliged  to  devise  to  her  a  larger  estate.  Harmon 
V.  Broum,  68  Ind.  207 ;  Tate  v.  McLain,  74  Ind.  493  ;  Wood 
V.  Beasley,  107  Ind.  37. 
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We  are  of  the  opinion  that  the  will  before  us  falls  within 
the  latter  class.  As  we  read  it^  it  devises  and  bequeaths  to 
the  appellee  Mary  Hoople  the  tract  of  land  upon  which  she 
and  the  testator  were  living  at  the  date  of  the  execution  of 
the  willy  together  with  the  personal  property  named^  with 
power  to  dispose  of  the  same  by  sale,  bargain  or  conveyance^ 
as  to  her  might  seem  best  daring  the  tim)B  she  remained  the 
widow  of  the  testator.  In  the  event  of  a  sale  before  mar- 
riage, she  is  required,  when  she  ceases  .to  be  his  «widow,  to 
divide  what  remains  of  the  proceeds  among  the  heirs  of  her- 
self and  the  ilestator ;  but  if  she  should  cease  to  be  his  widow 
before  sale,  the  will  requires  the  property  to  be  equally  di- 
vided among  their  heirs.  As  it  is  impossible  for  a  living 
person  to  have  heirs,  it  is  perfectly  manifest  that  the  word 
** heirs"  is  used  in  the  sense  of  "children.'^  Underwood  v. 
Bobbins,  117  Ind.  308. 

There  is  nothing  in  the  will  from  which  it  can  be  inferred 
that  the  testator  intended  to  annex  any  condition  to  the  be- 
quest to  the  appellee,  as  in  the  case  where  a  particular  estate 
is  devised  subject  to  termination  upon  marriage. 

It  does  not  follow  that  because  the  appellee  was  given  the 
absolute  power  to  sell  and  dispose  of  the  property  during  her 
widowhood,  she  took  a  fee  simple  estate  in  the  land. 

The  case  falls  within  the  rule  announced  in  the  cases  of 
Clark  V.  Middlesworth,  82  Ind.  240,  and  SorUh  v.  South,  91 
Ind.  221. 

The  will  vested  in  the  appellee  an  estate  in  the  land  in 
controversy  during  her  widowhood,  coupled  with  an  absolute 
power  to  sell  and  dispose  of  the  same  during  the  continuance 
of  her  estate,  and  had  she  sold  and  conveyed  the  land  during 
that  period  doubtless  the  purchaser  would  have  acquired  a 
good  title.  This,  however,  she  did  not  do,  and  as  her  estate 
ceased  upon  intermarriage  with  her  present  husband,  the  land 
remains  for  distribution  among  the  children  of  the  appellee 
and  the  testator  in  accordance  with  the  terms  of  the  will. 

It  follows  from  what  we  have  said  that  the  court  erred  in 
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sastaining  the  demurrer  to  the  second  paragraph  of  the  com*- 
plaint  of  the  appellants,  which  proceeds  upon  the  theory 
that  the  estate  of  the  appellee  Mary  Hoople  terminated  upon 
her  second  marriage. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer of  the  appellee  to  the,  second  paragraph  of  the  com- 
plaint, and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Maj  16, 1890. 


No.  14,207. 

I(ei8Tereb  et  al.  V.  Cabpenter. 

Attobney's  Fee. — Promitsory  Note, — AeHon  on. — The  sum  of  $60  is  not  aa 
unreasonable  attorney's  fee  in  a  suit  upon  a  promissoxy  note  where- 
tender  is  made  of  $510  and  after  trial  the  sum  of  $968.49  is  recovered* 

GoNTBAOT. — Pcarol  Eoidenee  to  Vary. — Parol  eyidence  is  inadmissible  to 
prove  that  a  written  contract  is  different  from  what  the  writing  states  it 
to  be. 

Same. — Conbueiual  Oonndaraiion. — Parol  Evidenee, — ^Where  the  consider- 
ation of  a  contract  is  contractual  it  can  not  be  varied,  changed  or  mod- 
ified by  parol  evidence. 

From  the  Fountain  Circuit  Court. 

T.  F.  Davidson^  for  appellants. 
H.  H.  Doekterman,  for  appellee. 

Berkshire^  J. — ^This  was  an  action  upon  a  note  which 
provides  for  attorney's  fees.  After  issue  joined  the  cause  was 
submitted  to  the  court  for  trial^  and  a  finding  returned  in 
favor  of  the  appellee,  who  was  the  plaintiff  below,  for 
$968.49.  And  after  a  motion  for  a  new  trial  had  be^n  filed, 
and  overruled,  to  which  ruling  of  the  court  the  appellants 
reserved  an  exception,  the  court  rendered  judgment  that  the 
sum  of  $510,  which  the  appellants  had  brought  into  court 
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as  a  tender^  be  paid  to  the  appellee^  and  that  he  recover  of 
the  appellants  the  further  sum  of  $458.49,  together  with 
costs. 

The  only  ruling  of  the  court  upon  which  error  is  predi- 
cated is  the  overruling  of  the  motion  for  a  new  trial. 

The  two  causes  assigned  in  the  motion  for  a  new  trial, 
which  are  relied  upon,  are  :  (1)  that  the  damages  are  exces- 
sive, and  (2)  that  the  court  erred  in  excluding  certain  testi- 
mony offered  by  the  appellants. 

TI\e  court  allowed  the  sum  of  $60  as  a  reasonable  fee  for 
appellee's  attorneys,  and  it  is  contended  that  this  was  too  much 
in  view  of  the  evidence  before  the  court  as  to  the  value  of 
the  services  rendered. 

'  We  are  not  inclined  to  this  opinion.  It  is  true,  that  after 
the  appellants  had  brought  into  court  the  said  sum  of  $510, 
as  a  tender,  the  contest  was  over  the  balance  of  $468.49,  as 
claimed  by  the  appellee ;  but  when  the  action  was  brought 
the  amount  which  the  appellee  claimed  to  be  due  him,  less 
attorney's  fees,  was  $918.49. 

The  action  was  closely  contested  after  the  tender  was 
made,  and  the  labor,  diligence  and  legal  ability  required 
equally  great  as  if  the  contest  had  been  over  the  whole  sum, 
and  the  responsibility  nearly  the  same. 

In  view  of  the  amount  involved,  the  issues  and  trial,  we 
are  not  of  the  opinion  that  the  fee  was  unreasonably  large ; 
it  might  have  been  more  and  not  have  been  excessive.  This 
leads  us  to  the  second  proposition. 

Certain  questions  were  propounded  to  one  Marshal  Nixon, 
a  witness  called  and  placed  on  the  witness-stand  by  the  ap- 
pellants, to  which  questions  the  appellee  interposed  objec* 
tions. 

The  objections  were  sustained  by  the  court.  The  appel- 
lants then  informed  the  court  Vhat  they  proposed  to  prove 
by  the  witness  in  answer  to  said  questions.  The  court  re- 
fused to  permit  the  witness  to  answer  the  questions,  and  the 
appellants  reserved  exceptions. 
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There  were  several  paragraphs  of  answer  under  which  the 
appellants  claimed  that  the  testimony  offered  was  competent. 
These  paragraphs  of  answer  covered  the  same  subject-mat- 
ter exactly,  and  the  questions  propounded  all  related  to  the 
same  transaction,  and  by  them  the  appellants  sought  to  elicit 
the  same  facts. 

In  each  of  the  said  paragraphs  of  answer  it  was  alleged 
that  the  said  Marshal  Nixon  was  the  owner  of  certain  per- 
sonal property  which  he  delivered  to  the  appellee,  and  that 
in  consideration  therefor  the  appellee  agreed  to  dispose  of 
the  property  by  sale  or  otherwise,  and  out  of  the  proceeds 
thereof  pay  the  following  indebtedness  of  the  said  Marshal 
Nixon :  $2,000  due  to  the  First  National  Bank  of  Attica, 
Indiana,  $700  due  to  the  appellee,  $404.40  due  to  the  appel- 
lants, and  a  debt  due  to  one  George  W.  Paul,  the  amount  of 
which  is  not  stated ;  that  said  property  was  worth  $7,000, 
and  that  the  appellee  realized  that  amount  therefor. 

Counsel  for  the  appellants  contends,  among  other  things, 
that  the  relation  of  mortgagor  and  mortgagee  existed  be- 
tween the  said  Nixon  and  the  appellee,  but  the  facts  averred 
in  neither  paragraph  of  the  answer  present  that  questioD. 

The  appellee,  according  to  the  averments,  was  to  take  the 
property  and  sell  or  otherwise  dispose  of  it,  and  out  of  the 
proceeds  pay  the  indebtedness.  What  was  to  be  done  with 
the  surplus,  if  there  was  one,  we  are  not  informed. 

The  transaction,  as  averred,  did  not  simply  create  a  lien 
in  favor  of  th^  appellee  to  secure  his  debt,  nor  did  it  create 
a  lien  or  security  as  to  the  other  debts  named. 

If  the  appellee,  by  the  arrangement  which  was  made^  had 
assumed  the  position  of  a  mere  lien-holder,  he  could  only 
have  disposed  of  the  property  by  summary  sale  after  notice 
given,  or  by  a  foreclosure  in  some  court  having  jurisdiction. 
But  according  to  the  arrangement  as  averred  in  the  plead- 
ings, the  property  passed  into  the  possession  of  the  appellee 
with  power  to  sell  it  and  vest  a  good  title  in  the  purchaser, 
and  to  receive  and  distribute  the  proceeds. 
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The  offered  testimony  was  in  support  of  the  answers,  and 
not  different  from  the  facts  therein  alleged.  The  relation 
that  existed  between  the  parties  must  have  been  that  of 
vendor  and  vendee^  or  trustee  and  cestui  que  trust. 

As  none  of  the  paragraphs  of  answer  alleged  that  the  con- 
tract between  the  said  Nixon  and  the  appellee  was  in  writ- 
ing we  are  compelled  to  assume  that  it  rested  in  parol. 

At  the  time  the  appellants  made  their  several  offers  as  to 
what  they  would  prove  by  the  said  witness  Nixon  if  he  was 
permitted  to  answer  the  questions  propounded,  the  court 
had  before  it  the  following  written  contract,  which  it  was 
conceded  had  been  entered  into  between  the  appellee  and 
said  Nixon  at  the  time  the  appellee  acquired  whatever 
right^  title,  or  ownership  he  did  acquire  to  the  said  prop- 
erty : 

'^  This  agreement,  made  this  day  by  and  between  Marshal 
Nixon,  party  of  the  first  part,  and  Sampson  Carpenter,  party 
of  the  second  part,  witnesseth  :  That  the  party  of  the  first 
part  has  this  day  sold  and  transferred  to  the  party  of  the 
second  part,  for  the  consideration  hereinafter  mentioned,  the 
following  property,  to  wit,  at  Melott's  Station,  on  the  Range 
road,  one  frame  building,  called  office-room,  one  pair  large 
scales,  corn-cribs  and  sheds ;  all  the  corn  in  said  cribs ;  all 
lumber,  lath,  shingles,  and  building  materials,  agricultural 
implements,  and  all  personal  or  other  property  that  the 
party  of  the  first  part  may  own  at  said  station,  but  the  party 
of  the  first  part  does  not  attempt  to  sell  or  convey  any  of 
the  real  estate  on  which  said  office,  cribs  or  sheds  are  situ- 
ate, which  land  belongs  to  said  railroad  company ;  for  and 
in  consideration  for  said  property  the  party  of  the  second 
part  agrees  to  pay  a  certain  promissory  note  payable  at  the 
First  National  Bank  of  Attica,  Indiana,  which  note  is  for 
the  sum  of  $2,000,  due  September  30th,  1883,  and  is  signed 
by  C.  W.  NewHn  and  Marshal  Nixon,  and  for  a  further  con- 
sideration for  said  property  the  party  of  the  second  part 
Vol.  124.— 3 
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agrees  to  pay  a  certain  promissory  note  executed  by  said 
Nixon  and  Carpenter  to  the  First  National  Bank  of  Attica^ 
Indiana,  whioii  last  note  is  for  tlie  sum  of  $900,  and  is  the 
only  note  signed  by  said  Carpenter  and  payable  at  said  bank ; 
and  it  is  further  agreed  that  if  the  said  Carpenter  fails  to 
pay  said  notes  when  due,  and  any  costs  or  charges  accrue 
thereon  by  suit  or  otherwise  by  reason  of  the  non-payment 
thereof,  then  the  said  Carpenter  agrees  to  refund  and  pay  all 
said  costs  and  charges.     This  September  24th,  1883. 

"  Marshal  Nixon. 
"  Sampson  Carpenter. 

"  John  F.  Reisterer,  Witness^' 

It  was  also  conceded  that  all  of  the  oral  negotiations  and 
stipulations  of  which  the  appellants  offered  to  make  proof 
were  antecedent  in  time  to  the  execution  of  said  written  con- 
tract. 

We  are  of  the  opinion  that  whatever  interest  the  appellee 
acquired  in  and  to  the  property  described  in  the  written  con- 
tract he  acquired  thereby,  and  not  otherwise. 

The  only  exception  to  the  universal  rule  which  will  not 
allow  a  written  instrument  to  be  contradicted,  modified  or 
varied  by  parol  evidence,  is  that  a  deed  or  bill  of  sale  pur- 
porting to  convey  or  transfer  an  absolute  title  may  by  parol 
evidence  be  given  the  force  and  effect  of  a  mortgage. 

The  ruling  of  the  court  excluding  the  offered  evidence 
was  therefore  proper,  for  the  reason  that  by  the  offered  tes- 
timony the  appellants  were  seeking  to  show  that  the  contract 
between  appellee  and  Nixon  was  different  from  what  the 
writing  stated  it  to  be,  and  was  therefore  but  an  effort  to 
contradict  or  impeach  it.  But  the  answers  ignore  the  writing, 
and  hence  the  offered  evidence  was  not  within  the  issues  if 
the  evidence  would  otherwise  have  been  competent. 

It  is  well  settled,  as  contended  by  counsel  for  the  appel- 
lants, that  parol  evidence  is  admissible  to  show  the  real  con- 
sideration for  an  obligation  or  contract  though  it  be  different 
from  the  recital  in  the  contract.     But  an  exception  to  this 
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rule  is  where  the  consideration  stated  is  contractual.  In  such 
case  the  consideration  can  no  more  be  varied^  changed  or 
modified  by  parol  evidence  than  can  any  other  of  the  terms 
or  conditions  of  the  contract.  Pickett  v.  Green,  120  Ind. 
584;  Carr  v.  Hays,  110  Ind.  408;  Gonant  v.  NdtH  State 
Bank,  121  Ind.  323 ;  Singer  Mfg.  Go.  v.  Forsyth,  108  Ind. 
334 ;  Hubbard  v.  Marshall,  50  Wis.  322 ;  Hinckley  v.  New 
York  Central  R.  R.  Go.,  56  N.  Y.  429;  Henry  v.  Henry,  11 
Ind.  236 ;  Van  Wy  v.  Clark,  50  Ind.  259 ;  Cocks  v.  Barker, 
49  K  Y.  107. 

In  the  written  contract  before  us  the  consideration  to  be 
paid  by  the  appellee  is  contractual,  and  can  not  be  varied 
or  controlled  by  parol  testimony.  It  is  a  specific  and  di- 
rect promise  to  do  certain  things.  His  agreement  is  to  pay 
Nixon^s  notes  held  by  the  bank,  or  its  assignee.  This  he  is 
bound  to  do,  and  if  he  fails  he  becomes  personally  liable  to 
whoever  holds  the  paper. 

We  recognize  the  rule  to  which  our  attention  has  been 
called,  that  two  independent  contracts  may  be  entered  into 
at  the  same  time,  one  of  which  may  be  reduced  to  writing 
and  the  other  left  to  rest  in  parol,  and  that  both  may  be  en- 
forced the  same  as  if  they  had  been  entered  into  at  different 
times. 

Suppose  A.  contracts  with  B.  to  build  for  the  latter  a 
house  at  and  for  the  price  of  $1,000,  and  the  contract  is  then 
and  there  reduced  to  writing.  At  the  same  time  A.  sells  B. 
a  horse  for  the  price  of  $100,  to  be  paid  in  six  months.  The 
subject  covered  by  one  of  the  supposed  contracts  is  in  no 
way  connected  with  the  subject  of  the  other ;  they  are  as  in- 
dependent and  distinct  as  though  made  years  apart ;  and  no 
good  reason,  we  think,  can  be  urged  why  the  enforcement 
of  the  one  should  be  prejudiced  because  of  the  existence  of 
the  other.  In  the  case  supposed  it  is  true  that  the  question 
might  arise  as  to  whether  the  contracts  were  separate  and 
distinct ;  but  if  in  fact  so,  it  is  clear  that  they  could  be  en* 
forced  independent  of  each  other.     But  we  have  no  such 
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case  as  that  before  us ;  here^  there  is  but  one  subject-mat- 
ter^ and  but  one  contract^  and  the  only  question  is^  what  are 
the  rights  of  the  parties  under  the  contract  ? 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  May  16, 1890. 
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WHiL. — ExecuHon  of  on  Sunday, —  Validity, — Sunday  Law.^A  will  executed 
on  Sanday  is  valid.  The  drafting  and  execution  of  a  will  on  Sunday 
do  not  come  within  the  definition  of  *'  common  labor,''  so  as  to  be  pro- 
hibited by  section  2000,  B.  S.  1881,  making  it  a  penal  offence  to  be  found 
engaged  in  common  labor,  or  in  one's  usual  avocation  on  that  day. 

Same. — OonUradictum  of  its  Terms. — Eootrinsic  Evidence. — Extrinsic  evidence 
is  inadmissible  to  contradict  the  terms  of  a  will,  or  to  show  that  the  tes- 
tator's intention  was  different  from  that  therein  expressed. 

From  the  Allen  Circuit  Court. 

8.  B.  Alden,  for  appellant. 
"  P.  -B.  Golerick  and  W.  G.  Colericky  for  appellees. 

Olds,  J. — This  was  an  action  by  the  appellant  against  the 
appellees  to  contest  the  will  of  Christian  Gottlieb  Rapp,  de- 
ceased. The  errors  assigned  are  the  rulings  of  the  court  in 
sustaining  demurrers  to  the  second  and  third  paragraphs  of 
appellant's  complaint.  The  first  paragraph  of  complaint  hav- 
ing been  withdrawn,  there  was  a  judgment  on  the  demurrer 
for  the  appellees. 

The  second  paragraph  alleges  that  the  will  was  executed 
on  Sunday,  and  alleges  facts  showing  that  the  will  might 
have  been  executed  upon  some  other  day  of  the  week,  and 
that  there  was  no  necessity  for  the  execution  of  the  will  upon 
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Sunday ;  that  the  testator  was,  and  had  been,  for  a  period  of 
time  prior  and  subsequent  to  the  execution  of  said  will,  in  a 
condition,  both  physical  and  mental,  to  have  executed  a 
will,  and  that,  as  a  matter  of  convenience,  he  arranged  with 
his  attorney  who  drafted  the  will,  and  a  friend,  to  come  to 
his  (the  testator's)  house  on  Sunday  and  draft  the  will,  and 
the  will  was  drafted  and  written  by  the  attorney,  and  executed 
by  the  testator  on  Sunday.  This  paragraph  presents  the 
question  as  to  the  validity  of  a  will  executed  on  Sunday 
without  any  unusual  circumstances  or  special  necessity  hav* 
ing  existed  for  its  execution  upon  that  particular  day.  It  is 
contended  by  counsel  for  appellant  that  a  will  executed  upon 
Sunday  is  void,  unless  it  be  shown  that  some  unusual  cir- 
cumstances existed  making  a  necessity  for  its  execution  upon 
that  day ;  that  the  drafting  and  execution  of  a  will  come 
within  the  definition  of  common  labor,  and  are  prohibited  by 
section  2000,  R.  S.  1881,  which  provides  that  "  Whoever, 
being  over  fourteen  years  of  age,  is  found  on  the  first  day 
of  the  week,  commonly  called  Sunday,  rioting,  hunting, 
fishing,  quarrelling,  at  common  labor,  or  engageil  in  his  usual 
avocation  (works  of  charity  and  necessity  only  excepted),  shall 
be  fined  in  any  sum  not  more  than  than  ten  nor  less  than  one 
dollar ;  but  nothing  herein  contained  shall  be  construed  to 
affect  such  as  conscientiously  observe  the  seventh  day  of  the 
week  as  the  Sabbath,  travellers,  families  removing,  keepers 
of  toll -bridges  and  toll-gates,  and  ferrymen  acting  as  such." 

It  is  contended  that  a  broad  construction  should  be  given 
to  the  words  "  common  labor  "  and  "  usual  avocation,"  so  as 
to  include  the  dr&fting  and  execution  of  a  will,  and  that  such 
has  been  the  construction  placed  upon  the  statute  by  this  court, 
by  holding  that  contracts  and  bonds,  and  even  church  sub- 
scriptions come  within  the  term  "  common  labor,"  and  their 
execution  prohibited  on  Sunday,  and  are  therefore  invalid 
unless  afterwards  ratified. 

We  are  unable  to  agree  with  the  theory  of  counsel.  There 
is  a  wide  distinction  between  the  execution  of  contracts,  notes 
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and  bonds  on  Sunday  and  the  execution  of  a  will;  the 
former  are  instruments  executed  in  the  common  every  day 
affairs  of  life  in  the  usual  course  of  business ;  they  create  a 
liability  from  one  person  to  another ;  they  are  the  foundation 
of,  or  a  necessity  for  their  execution  arises  out  of,  business 
transactions. 

It  is  not  so  in  regard  to  a  will ;  its  execution  is  the  vol- 
untary act  of  the  testator.  It  may  be  revoked  or  changed 
in  a  proper  manner  at  his  discretion.  It  provides  for  the 
disposition  of  the  testator^s  estate  after  his  death.  It  might 
be  said  to  have  some  elements  of  sacredness  about  it.  It  is 
executed  in  anticipation  of  the  death  of  the  testator,  and  is 
to  take  effect  at  his  death  and  be. operative  thereafter.  One 
of  its  prime  objects  is  to  enable  the  testatOE  to  provide  in  a 
proper  manner  for  those  who  are  the  objects  of  his  bounty ; 
giving  to  those  who  need  and  who  ought  to  receive  his  bounty, 
but  who  would  not  were  it  not  for  the  right  of  testamentary 
disposition  of  property.  By  the  execution  of  a  will  the 
testator  is  also  enabled  to  aid  in  continuing  and  building  up 
institutions  of  charity  and  learning  which  could  not  be  done 
by  other  methods  requiring  a  surrender  of  the  full  control 
of  one's  property  during  life,  and  these  objects,  accomplished 
by  means  of  testamentary  disposition  of  property,  are  enti- 
tled to  be  treated  with  some  degree  of  sacredness  and  re- 
spect ;  but  if  the  drafting  and  execution  of  a  will  could  be 
said  to  fall  within  the  term  "common  labor,"  yet  there  would 
at  all  times  exist  a  necessity  for  the  immediate  execution  of 
a  will. 

The  law  recognizes  the  right  of  persons  to  make  a  testa- 
mentary disposition  of  their  property  by  will,  and  to  make 
such  disposition  while  in  life  and  possessed  of  sufficient  men- 
tal capacity  to  make  a  will,  and  the  only  certainty  of  being 
able  to  make  such  disposition  of  one's  property  is  to  do  so 
instantly,  when  one  is  possessed  of  his  faculties.  Death  is 
certain,  and  life  is  uncertain.     One  has  no  lease  of  life  or  his 
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mental  faculties ;  either  may  be  extinguished  instantly,  and 
the  only  security  one  has  of  being  able  to  execute  a  will  and 
xlispose  of  his  property  in  the  manner  in  which  he  may  de- 
sire is  to  do  so  when  in  the  possession  of  his  faculties,  and  the 
uncertainty  of  life  creates  a  constant  necessity,  and  presents 
to  one's  mind  the  uncertainty  of  being  able  to  provide  for 
those  who  are  near  to  him,  and  are  the  objects  of  his  bounty, 
or  making  provisions  for  and  aiding  in  the  perpetuation  of 
those  institutions  in  which  he  is  interested,  and  which  are 
<8acred  to  him  and  beneficial  to  the  public  interests,  if  the 
making  of  the  will  be  delayed.  The  drafting  and  execution 
of  a  will  are  akin  to  the  execution  of  a  marriage  contract  and 
the  solemnizing  of  the  marriage.  It  may  as  well  be  said  that 
the  minister  while  engaged  in  solemnizing  a  marriage  is  en- 
gaged in  common  labor,  or  at  his  usual  avocation,  as  that  the 
lawyer  who  drafts  a  will  is  so  engaged,  as  the  minister  evi- 
dently is  engaged  in  the  solemnizing  of  marriages  more 
frequently  than  the  lawyer  is  engaged  in  the  writing  of 
wills. 

The  statute  makes  it  a  penal  offence  to  be  found  engaged 
in  common  labor  or  engaged  in  one's  usual  avocation.  It 
certainly  would  not  be  contended  that  a  minister  of  the 
gospel,  engaged  in  solemnizing  a  marriage  on  Sunday,  or  a 
lawyer  engaged  in  writing  a  will  to  be  executed  on  Sunday, 
would  be  subject  to  indictment  and  prosecution  for  a  viola- 
tion of  the  statute,  and  yet  if  either  comes  within  the  pro- 
hibition of  the  statute  they  would  be  liable  to  a  criminal 
prosecution,  and  the  one  is  evidently  as  mtich  a  violation  of 
the  statute  as  the  other.  The  one  act  is  the  solemnizing  of 
a  contract  whereby  two  persons  are  joined  together  and  be- 
come members  of  one  family  by  the  bonds  of  holy  wedlock, 
whereby  they  both  become  members  of  one  household,  a  con- 
tract and  union  in  which  society  is  interested.  The  other 
is  engaged  in  the  execution  of  a  will  providing  for  the  mem- 
bers of  his  household.  The  law,  it  is  true,  provides  for  a 
distribution  of  property,  but  oftentimes  the  relationship  or 
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the  circumstances  are  such  that  the  law  does  not  make  a 
proper  or  equitable  provision^  and  in  such  cases  the  purpose 
of  a  will  is  a  sacred  one^  making  proper  provision  for  the 
members  of  the  testator^s  household,  or  the  persons  who  are 
the  objects  of  his  bounty  and  dependent  upon  him  for  sup- 
port, and  not  so  related  as  that  the  law  would  cast  his  estate 
upon  them.  Possibly  unjust  wills  may  be  made,  but  that 
does  not  affect  the  right  to  make  a  will. 

It  seems  clear  to  us  that  the  drafting  and  execution  of  a 
will  do  not  come  either  within  the  letter  or  spirit  of  the 
statute  hereinbefore  referred  to.  It  is  not  an  act  commonly 
done,  but  rather  an  uncommon  act  to  execute  a  will.  It  is 
I'are  that  a  person  who  dies  possessed  of  property  disposes  of  it 
by  will,  and  those  who  do  seldom  make  more  than  one  during 
a  lifetime.  Occasioually  one  revokes  a  will  and  makes  a  new 
one,  or  adds  a  codicil,  but  testamentary  disposition  of  prop- 
erty is  an  exception  to  the  nsiisl  mode  in  whiph  the  title  to 
property  passes  from  one  to  another,  and  certainly  no  dese- 
cration of  the  Sabbath  existed  on  account  of  the  day  being 
occupied  for  that  purpose.  No  evil  tendencies  were  grow- 
ing out  of  such  work  on  the  Sabbath  day  which  required  leg- 
islation to  correct ;  but  we  are  not  required  to  pass  upon  the 
question  without  authority,  as  the  courts  of  other  States 
have  passed  upon  the  same  question,  and  held  that  a  will  ex- 
ecuted on  Sunday  is  valid.  Bennett  v.  Brooks,  9  Allen,  118; 
Beitenman's  Appeal,  55  Pa.  St.  183 ;  George  v.  Oeorge,  47  N, 
H.  27. 

The  third  paragraph  of  the  complaint,  as  we  construe  it, 
alleges  a  mistake  in  the  will ;  that  by  mistake  of  the  scriv- 
ener or  translator  of  the  will  it  was  not  written  as  the  tes- 
tator intended ;  that  he  did  not  intend,  or  wish  or  will  to 
give  the  one-half  of  his  estate  to  the  persons  named  to  whom 
it  was  devised  and  bequeathed  in  the  will,  but  intended  to 
give  it  to  other  persons.  These  averments  seek  to  contra- 
dict the  terms  of  the  will,  or  to  show  that  the  testator's  in- 
tention was  different  from  that  expressed  by  the  will.    This 
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can  not  be  done.  Bwinell  v.  Bunnell,  73  Ind.  163;  .MeAl- 
ister  V.  BuUerfiddy  31  Ind.  26  ;  Grimes  v.  HarmoUy  36  Ind. 
198. 

There  is  no  error  in  the  record. 

Judgment  affirmed^  with  costs. 

Filed  Feb.  26, 1890 ;  petition  for  a  rehearing  overruled  May  16, 1890. 


(124      41| 

No  15,040.  \^  M 

Davis  v.  Fogle  et  al. 

Well. — Btweaiion. — Adaption  af  Ckild, — ^The  adoption  of  a  child,  under 
the  statute  of  this  State,  does  not  operate  to  revoke  an  antecedent  will 
of  the  adopting  father,  although  he  has  made  no  provision  by  the  will 
or  otherwise  for  such  adopted  child.  Bv  section  2660,  B.  8. 1881,  the 
revocation  of  a  will  is  not  contemplated  upon  the  adoption  of  a  child. 

From  the  Noble  Circuit  Court. 

/.  Morris,  J.  M.  Barrett  and  T..  M,  Eells,  for  appellant. 
H.  G.  Zimmerman,  F.  M.  Prickett  and  P.  F.  Hoffman,  for 
appellees. 

Olds,  J. — This  was  an  action  to  quiet  title  to  real  estate. 
William  C.  Davis,  who  died  on  the  11th  day  of  April,  1889, 
was,  at  the  time  of  his  death,  the  owner  in  fee  of  the  real  es- 
tate described  in  the  complaint.  The  appellant,  Esther  S. 
Davis,  was  the  third,  and  childless  wife  of  the  deceased.  The 
deceased  had  no  children  by  his  first  wife.  The  appellee 
Mina  A.  Fogle  was  his  child  by  the  second  wife.  In  1888 
said  William  C.  Davis  adopted  Eli  C.  Davis  as  his  child  and 
heir.  After  the  marriage  of  said  William  C.  Davis  to  his 
third  wife,  Esther  S.  Davis,  and  before  the  adoption  of  Eli 
C.  Davis,  he  made  a  will  devising  the  real  estate  in  contro- 
versy to  his  wife,  Esther  S.  Davis,  in  fee.  The  appellee 
Mina  A.  Fogle  brought  this  suit,  making  Esther  S.  and  Eli 
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C.  Davis  defendantSy  alleging  the  facts^  and  contended  that 
the  adoption  of  Eli  C.  Davis  by  her  father^  William  C.  Da- 
viS;  revoked  the  will^  and  that  she  and  Eli  C.  each  inherited 
a  one-half  interest  in  the  real  estate^  subject  to  the  life  es- 
tate in  favor  of  Esther  S.  Davis,  the  third  and  childless  wife 
of  the  deceased. 

The  appellant,  Esther  S.  Davis,  demurred  to  the  com- 
^  plaint,  for  the  want  of  facts,  which  demurrer  was  overruled 
and  she  excepted. 

The  question  presented  for  decision  is,  does  the  adoption 
of  a  child,  under  the  statutes  of  this  State,  operate  to  revoke 
an  antecedent  will  of  the  adopting  father,  he  having  made  no 
provision,  by  the  will  or  otherwise,  for  such  adopted  child  ? 
This  question  must  be  determined  mainly  by  the  construc- 
tion to  be  given  to  our  statutes. 

Counsel  for  appellee,  in  their  able  brief  in  this  case, 
contend  that  as  ^^  the  statute  declaring  and  defining  the  rights 
and  interests  of  adopted  heirs  in  the  estate  of  their  father, 
contains  no  limiting  or  qualifying  words ;  noriire  the  rights 
and  interests  of  the  adopted  heir  restricted  to  the  rights  and 
interests  of  a  ^  natural  heir '  in  any  particular  case  or  class  of 
circumstances ;  nor  to  natural  heirs  born  prior  to  the  date 
of  the  will  of  their  father,  whereby  no  provision  has  been 
made  for  them,  but  the  wording  is  that  the  adopted  child 
shall  be  entitled  to  and  receive  all  the  rights  and  interests  in 
the  estate  of  such  adopting  father,  by  descent  or  otherwise, 
•  of  a  natural  heir,  and  as  the  legal  status,  rights  and  capacities 
of  an  adopted  heir  are,  by  the  statute,  made  co-equal  with 
those  of  a  natural  heir,  then  co-ordinate  legal  consequences 
and  results  must  of  necessity  flow  therefrom ;  hence,  if  the 
natural  birth  of  an  heir  subsequent  to  the  date  of  its  father's 
will  (no  provision  having  been  therein  made  for  such  heir) 
shall  be  deemed  a  revocation  of  the  will  of  its  father,  so,  also, 
the  legal  birth  of  an  heir  subsequent  to  the  date  of  its  father's 
will  (no  provision  having  been  therein  made  for  such  heir*)shall 
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in  like  manner,  be  deemed  to  work  a  revocation  of  its  father^s 
antecedent  will." 

So  much  of  the  statute  providing  for  the  adoption  of  chil- 
dren as  is  material  reads  as  follows : 

^'  Such  court,  when  satisfied  that  it  will  be  for  the  interest 
of  such  child,  shall  make  an  order  that  such  child  be 
adopted ;  and  from  and  after  the  adoption  of  ^ch  child,  it 
shall  take  the  name  in  which  it  is  adopted,  and  be  entitled  to 
and  receive  all  the  rights  and  interest  in  the  estate  of  such 
adopted  father  or  mother,  by  descent  or  otherwise,  that  such 
child  would  do  if  the  natural  heir  of  such  adopted  father  or 
mother."     Section  825,  R.  S.  1881. 

It  is  further  provided  that  if  such  child  shall  die  without 
leaving  wife  or  husband,  issue,  or  their  descendants  surviving 
him  or  her,  seized  of  any  real  estate  or  personal  property  which 
may  have  come  to  such  child  by  gift,  devise,  or  descent,  from 
such  adopting  father  or  mother,  such  property  shall  descend 
to  the  heirs  of  such  adopting  father  and  mother  the  same  as  if 
such  child  had  not  been  adopted.  Elliott's  Supp.,  sec- 
tion 29. 

It  is  held  by  this  court  that  where  an  adopted  child  dies 
without  issue,  owning  real  estate  which  came  to  it  by  inher- 
itance from  its  adopting  father  or  mother,  the  same  shall 
descend,  on  the  death  of  the  child,  to  the  adopting  father  or 
mother  surviving,  in  preference  to  the  natural  mother. 
Humphries  v.  Davis,  100  Ind.  274 ;  Humphries  v.  Davis,  100 
Ind.  369  ;  Paul  v.  Davis,  100  Ind.  422. 

The  court  in  the  case  of  Humphries  v.  Davis,  supra,  at  p.  282, 
say :  '^  Not  only  is  the  conclusion  which  we  have  stated  that 
to  which  cold  rules  of  logic  and  the  benign  ones  of  natural 
equity  lead,  but  it  is  also  the  conclusion  to  which  the  general 
principles  both  of  the  American  law  and  the  Roman  law  lead. 
It  is  a  principle  of  both  systems  of  jurisprudence,  that  in  case 
of  failure  of  descendants  capable  of  taking,  the  inheritance 
shall  go  back  to  the  kinsmen  of  the  blood  from  which  it 
came.     Our  statute  fully  recognizes  this  general  principle. 
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for  it  provides  that  when  the  inheritance  comes  from  the  pa- 
ternal line,  it  shall  go  back  to  the  kinsmen  of  that  blood, 
but  when  the  inheritance  comes  from  the  maternal  line  it 
shall  go  back  to  the  kinsmen  of  the  mother's  side.'^  These 
decisions  go  as  far^  it  would  seem^  in  holding  the  legal  status 
of  the  adopted  child  to  be  the  same  as  a  natural  child,  as  is 
warranted  under  the  statute ;  but  the  conclusions  are  reached 
on  broad,  equitable  principles,  and  differ  very  materially 
from  the  questions  presented  in  this  case.  These  decisions 
go  no  further  than  to  hold  that  the  surviving  adopting  father 
or  mother  inherits  from  the  adopted  child  such  property  only 
as  it  inherited  from  the  deceased  adopting  father  or  mother, 
and  the  statute  was  so  amended  in  1883  (Elliott's  Supp.,  sec- 
tion 29),  as  to  provide  that  property  which  may  come  to  such 
adopted  child  by  descent,  devise,  or  gift,  from  its  adopting 
father  or  mother  shall,  upon  its  death  without  husband,  wife, 
or  issue  surviving,  descend  to  the  heirs  of  such  adopting 
father  or  mother ;  which  amendment  was  no  doubt  deemed 
necessary  to  prevent  the  natural  heirs  of  such  adopted  child 
from  inheriting  to  the  exclusion  of  the  heirs  of  its  adopting 
parents  that  which  came  from  them,  and  of  right  should 
on  the  death  of  such  child  without  husband  or  wife,  is- 
sue or  descendants  surviving,  descend  to  the  heirs  of  the 
adopting  parents.  There  is  a  material  difference  in  the  matter 
of  inheritance  by  an  adopted  and  natural  child ;  also,  as  to  the 
descent  of  property  owned  by  them.  An  adopted  child  in- 
herits from  its  natural  parents,  but  not  from  the  relatives  of 
the  adopting  parents.  The  natural  parent  inherits  all  such 
property  as  the  child  may  acquire  otherwise  than  through  the 
adopting  parents.  In  the  case  of  Humphries  v.  Davis,  supra, 
p.  283,  it  is  said  by  the  court :  "  It  does  her  [the  mother]  no 
injustice  to  leave  her  with  her  right  to  such  property  as  her 
child  may  acquire  otherwise  than  through  the  adoptive  pa- 
rents, but  it  would  do  great  injustice  to  permit  her  to  se- 
cure the  property  acquired-  by  her  child  in  virtue  of  both 
its  natural  and  adoptive  rights." 
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But  we  think  the  statute  relating  to  the  revocation  of  wills 
is  decisive  of  the  question  involved  in  this  case.  Section 
2559^  R.  S.  1881,  provides:  "  No  will  in  writing,  nor  any 
,'  part  thereof,  except  as  in  this  act  provided,  shall  be  revoked, 
unless  the  testator,  or  some  other  person  in  his  presence  and 
by  his  direction,  with  intent  to  revoke,  shall  destroy  or  mu- 
tilate the  same ;  or  such  testator  shall  execute  other  writing 
for  that  purpose,  signed,  subscribed,  and  attested  as  required 
in  the  preceding  section.  And  if,  after  the  making  of  any 
will,  the  testator  shall  execute  a  second,  a  revocation  of  the 
second  shall  not  revive  the  first  will,  unless  it  shall  appear 
by  the  terms  of  such  revocation  to  have  been  his  intent  to 
revive  it,  or,  unless  after  such  revocation,  he  shall  duly  repub- 
lish the  previous  will.'*  Section  2550  provides  that  "  If, 
after  the  making  of  a  will,  the  testator  shall  have  born  to 
him  legitimate  issue,  who  shall  survive  him,  or  shall  have 
posthumous  issue,  then  such  will  shall  be  deemed  revoked, 
unless  provision  shall  have  been  made  in  such  will  for  such 
issue.'' 

It  is  held  in  Runkle  v.  Gates,  11  Ind.  95,  that  to  revoke  a 
will  the  requirements  of  the  statute  must  be  strictly  pursued. 
It  is  manifestly  true  no  act,  thing,  or  deed  will  revoke  a 
will  obce  duly  executed,  unless  it  comes  within  the  provisions 
of  the  statute  providing  for  the  revocation  of  wills.  To  hold 
that  the  adoption  of  a  child  revokes  the  will,  it  is  necessary 
to  interpolate  into  section  2560,  after  the  words  "  legitimate 
issue,"  the  words  "  or  shall  adopt  a  child ;"  or  words  to  the 
same  effect,  for  the  words  of  the  statute  are  plain  and  ex- 
plicit ;  they  are :  *'  If  after  the  making  of  the  will  the  tes- 
tator shall  have  born  to  him  legitimate  issue."  It  would  be 
legislation,  anij  enacting  a  statute  to  so  construe  it,  and 
would  be  putting  an  unwarranted  construction  upon  the 
statute  to  hold  that  the  words  "  the  testator  shall  have  born 
to  him  legitimate  issue "  mean  the  same  as,  or  include,  an 
adopted  child ;  or  that  by  the  adoption  of  a  child  a  parent 
has  born  to  him,  or  her,  legitimate  issue.     The  one  is  made 


46  SUPREME  COUET  OF  INDIANA, 

Davis  V.  Fogle  et  aL 

a  legal  heir  by  legal  proceedings  under  the  statute^  and  the 
other  is  an  heir  by  reason  of  being  born  in  lawful  wedlock. 
For  one^  the  parent  has  natural  love  and  affection  ;  for  the 
other  the  parent  may^  or  may  not,  have.  The  one  the  parent 
is  bound  to  by  nature^  and  under  moral  obligation  to  support^ 
maintain^  educate^  and  provide  for ;  and  to  the  other  the  parent 
is  under  such  obligations  as  the  statute  imposes^  and  none 
other.  The  statute  gives  to  the  one  certain  rights^  and  im- 
poses certain  obligations  on  the  adopting  parents^  but  it  does- 
not  make  it  the  legitimate  child  and  issue  of  the  adopting^ 
parents^  or  a  child  born  to  them.  One  becomes  an  heir  by 
birth,  the  other  by  the  judgment  of  a  court. 

By  section  1  of  an  act  approved  March  11, 1889  (Acts  of 
1889,  p.  430),  it  is  provided  "  that  if  a  man  marry  a  second 
or  subsequent  wife  and  has  by  her  no  children,  but  has  chil- 
dren alive  by  a  former  wife,  the  interest  of  such  second  or  sub- 
sequent childless  wife  in  the  lands  of  the  decedent  shall  only 
be  a  life-estate,  and  the  fee  of  the  same  shall  at  the  death  of 
such  husband  vest  in  such  children,  subject  only  to  the  life- 
estate  of  the  widow.''  It  might  as  well  be  claimed  that  if, 
during  the  lifetime  of  such  second,  or  subsequent  wife,  the 
husband  and  wife  adopt  a  child,  it  would  be  the  same  as 
if  one  were  born  to  them,  and  such  wife  would  inherit  the 
one-third  in  fee  of  the  real  estate  owned  by  the  husband,, 
since,  if  a  child  was  born  to  them  as  the  fruits  of  the  mar- 
riage she  would  inherit,  and  the  birth  of  the  legitimate  child 
fixes  the  status  of  the  wife  as  to  her  interest  in  the  property 
of  her  husband  ;  and  if,  as  contended  by  counsel  for  appel- 
lee, the  status  of  an  adopted  child  is  the  same  in  law  as  a 
child  born  in  wedlock,  and  possesses  the  same  rights  as  a 
child  born  in  wedlock,  and  the  adoption  revokes  an  antece- 
dent will  the  same  as  the  birth  of  a  child,  then,  with  equal 
force  can  it  be  said  that  the  status  and  rights  of  the  parents 
are  fixed  by  the  adoption  of  a  child  the  same  as  by  the  birth 
of  a  child.  As  well  might  it  be  said  that  if  the  father  die 
testate,  and  devise  his  real  estate  to  his  daughter  for  life,  and 
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the  fee  to  the  heirs  of  her  body,  in  case  she  shall  have  issue 
born  to  her^  but  in  case  she  shall  have  no  issue  born  to  her 
then  the  fee  to  a  son,  if  the  daughter  adopt  a  child  it 
would  take  the  fee  in  the  real  estate  the  same  as  if  it  were 
a  natural  child,  born  of  her  body.  These  illustrations  legit- 
imately flow  from  the  theory  contended  for  by  counsel  for 
appellee  in  the  construction  of  section  2660,  if  carried  to  a 
reasonable,  extent,  and,  we  think,  are  clearly  erroneous,  and 
can  not  be  supported  by  authority. 

We  have  examined  the  authorities  cited  by  counsel  for  ap- 
pellee,  and  think  none  of  them  sustain  the  doctrine  contended 
for.  The  case  of  jSewell  v.  RobertSy  115  Mass.  262,  is  based 
upon  a  statute  somewhat  different  from  the  statute  of  this 
State,  and  the  decision  goes  no  further  than  to  hold  that  the 
adopted  child  took  as  the  heir  of  the  adopting  father.  The 
statute  under  which  the  adoption  was  made  provided  that 
the  adopted  child,  for  the  purpose  of  inheritance,' etc.,  should 
be  the  same  as  if  born  to  them  in  lawful  wedlock,  except  in 
certain  cases ;  and  the  court  held  that  the  case  under  consid- 
eration did  not  come  within  any  of  the  exceptions  named  in 
the  statute,  and  it  is  far  from  being  decisive  of  the  question 
presented  in  this  case. 

It  seems  clear  to  us  that  the  adoption  of  a  child  does  not 
revoke  an  antecedent  will  of  the  adopting  parent ;  that  it  can 
not  be  construed  to  operate  the  same  as  the  testator  having 
bom  to  him  legitimate  issue. 

The  court  erred  in  overruling  the  demurrer  to  the  com* 
plaint,  and  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Hied  March  11, 1890 ;  petition  for  a  rehearing  overraled  May  15, 1890. 
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No.  14,228. 

Miller  v.  Cubby  et  al. 

QnneriNG  Tttlb. — Diidaimer. — Fleouiing. — In  an  action  to  qniet  title  it  is 
not  error  to  overrale  a  demarrer  to  an  answer  by  the  defendants,  who 
are  not  in  possession,  which  disclaims  any  interest  in  the  real  estate  in 
controversy  and  alleges  that  the  defendants  had  never  claimed  any  in- 
terest in  the  land. 

MoBTOAGE. — Permanent  ImprooemmU  by  Mortgagee. — Beeonfery  for. — Repairs. 
-—Where  one  goes  into  possession  of  land  under  a  deed  absolute  upon 
its  face,  but  which  is,  in  fact,  a  mortgage,  belieying,  in  good  faith,  that 
he  is  the  owner  of  the  land,  and  makes  permanent  improvements  thereon, 
he  is  not  entitled  to  recover  for  the  value  of  the  improvements,  but  may 
recover  for  the  value  of  repairs. 

From  the  Wells  Circuit  Court. 

A.  N.  Martin,  for  appellant. 

E.  R,  Wihon  and  /.  J.  Todd,  for  appelleest. 

Elliott,  J. — The  appellant's  complaint  contains  several 
paragraphs ;  the  first  is  to  quiet  title,  and  the  others  allege 
that  the  appellant  executed  to  Amos  Curry,  in  his  lifetime, 
an  instrument,  in  form  a  deed,  but  which  was  in  fact  a  mort- 
gage. Elizabeth  Curry,  Mary  Studabaker  and  Edwin  R. 
Wilson  filed  an  answer  disclaiming  any  interest  in  the  real 
estate  in  controversy,  and  alleging  that  they  had  never 
claimed  any  right,  title  to^  or  interest  in  it. 

It  is  asserted  by  appellant's  counsel  that  the  court  erred 
in  overruling  her  demurrer  to  these  answers,  but  counsel  are 
in  error.  If  it  is  true,  as  the  demurrer  admits,  that  the  de- 
fendant^  had  never  claimed  an  interest  in  the  land,  the  ap- 
pellant had  no  cause  of  action  against  them.  Their  dis- 
claimer fully  answered  a  material  allegation  of  the  complaint, 
and  was  sufficient  to  defeat  the  action  ;  for,  if  they  had  never 
claimed  title,the  plaintiff  had  no  cause  of  action  against  them. 
The  case  is  unlike  that  of  a  party  in  possession  who,  without 
denying  or  yielding  possession,  simply  disclaims  title.  Mo" 
Adams  v.  LoUon,  118  Ind.  1. 
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The  material  questions  in  the  case  arise  on  the  special 
findings  of  fact  made  by  the  court,  and  the  conclusions  of 
law  stated  thereon,  for  the  findings  clearly  show  on  what 
pleadings  the  cause  was  tried  and  the  judgment  rendered; 
so  that  if  it  were  conceded  that  there  was  error  in  overrul- 
ing the  demurrer  to  the  second  paragraph  of  the  answ^er  for 
the  reason  that  it  professed  to  answer  all  of  the  paragraphs 
of  the  complaint,  but  did  not,  in  fact,  answer  the  first  para- 
graph, the  judgment  could  not  be  reversed,  because  it  affirm- 
atively appears  that  the  ruling  did  not  affect  the  merits  of 
the  case.     ' 

The  facts  contained  in  the  special  finding  are,  in  substance, 
these  :  In  November,  1876,  the  appellant' became  the  owner 
of  the  real  estate  in  controversy.  On  the  6th  day  of  Sep- 
tember, 1877,  John  W.  Kenagy  recovered  a  judgment  against 
her,  which  became  a  lien  on  the  real  estate ;  on  the  5th  day 
of  February,  1878,  the  Singer  Manufacturing  Company  re- 
covered a  judgment  against  her;  on  the  13th  day  of  Janu- 
ary, 1879,  Studabaker  add  Wiley  recovered  a  judgment 
against  her,  and  on  the  17th  day  of  November,  1879,  Sam- 
uel Pemberton  also  recovered  a  judgment  against  her.  Exe- 
cutions were  issued  on  all  of  the  judgments,  and  the  appel- 
lant claimed  the  real  estate  as  exempt  from  execution ;  but, 
notwithstanding  her  claim,  the  property  was  sold  and  she  re- 
deemed it  from  the  sale.  The  property  was  sold  for  taxes  at 
various  times,  and  deeds  issued  to  the  purchasers.  On  the 
3d  day  of  February,  1883,  Amos  Curry  lent  to  the  appel- 
lant four  hundred  dollars,  and  to  secure  the  payment  of  the 
money  borrowed  she  executed  to  him  a  deed,  absolute  on  its 
face ;  Curry,  at  the  same  time,  executed  a  written  agreement 
wherein  it  was  recited  that  he  had  advanced  four  hundred 
dollars  to  the  appellant,  and  promised  to  execute  a  quitclaim 
deed  to  Mary  J.  English  in  the  event  that  the  money  lent 
to  the  appellant  was  paid  within  ninety  days.  On  the  7tb 
day  of  March,  1883,  the  appellant  executed  to  Curry  another 
Vol.  124.— 4 


50  SUPREME  COURT  OF  INDIANA, 


MUler  V.  Carry  et  aL 


quitclaim  deed  for  the  property ;  Curry^  at  the  same  time, 
agreed  in  writing  to  reconvey  the  real  estate  to  the  appellant 
upon  the  payment  of  the  money  lent  to  her  and  paid  out  for  her. 
At  the  request  of  the  appellant  Curry  paid  to  the  holder  of  one 
of  the  tax-deeds  ^200,  and  received  a  quitclaim  deed,  and  he 
also  paid  other  tax  claims  and  liens  by  her  direction.  Curry 
took  possession  of  the  land  in  October,  1883,  and  continued 
in  undisturbed  possession  until  the  17th  day  of  September, 

1885.  While  he  was  in  possession  he  made  valuable  and 
permanent  improvements ;  all  of  the  improvements  were 
made  by  him  in  good  faith,  and  in  the  belief  that  he  was  the 
owner  of  the  land.  The  rental  value  of  the  land  was  fifty 
dollars  per  year.  On  the  17th  day  of  September,  1885, 
Curry  died,  leaving  a  will,  which  was  duly  admitted  to  pro- 
bate, and  Hugh  Dougherty  appointed  administrator  with  the 
will  annexed.  Amos  Currv  devised  the  real  estate  in  con- 
troversy  to  his  son,  David  F.  Curry,  and  provided  that  all 
property  devised  to  his  son  David  F.  should  be  placed  in 
the  hands  of  trustees.  Hugh  Dougherty  and  David  Studa- 
baker  were  duly  appointed  such  trustees,  and  are  now  in 
possession  of  the  property.     On  the  21st  day  of  November, 

1886,  the  appellant  demanded  a  reconveyance  of  the  land, 
but  the  parties  refused  to  reconvey.  At  various  times  the 
appellant  paid  Amos  Curry  sums  of  money,  aggregating  four 
hundred  dollars.  The  conclusions  of  law  stated  are,  in  sub- 
stance, these : 

1st.  The  instruments  executed  to  Amos  Curry  by  the  ap- 
pellant are  mortgages,  and  not  absolute  deeds  of  convey- 
ance. 

2d.  The  judgments  mentioned  in  the  finding  of  facts  are 
liens  on  the  land  in  the  hands  of  Hugh  Dougherty,  the  ad- 
ministrator and  trustee,  and  David  Studabaker,  trustee. 

3d.  Dougherty,  as  administrator,  is  entitled  to  the  value 
of  the  improvements  made  by  Curry  while  in  possession,  and 
he  is  also  entitled  to  a  lien  for  the  money  paid  to  the  appel- 
lant, and  for  the  money  paid  for  her. 
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4th.  The  appellant  is  entitled  to  a  decree  quieting  her 
title  against  the  appellees^  except  as  to  the  sum  of  $1^080, 
that  being  the  amount  of  the  money  paid  to  the  appellant, 
and  paid  for  her  upon  judgment  and  tax  liens,  and  for  im- 
provements and  repairs. 

The  questions  with  which  we  are  concerned  are  such  only 
as  affect  the  rights  of  the  appellant,  as  there  is  no  controversy 
between  the  appellees.  If,  therefore,  the  conclusions  of  law 
and  the  judgment  are  correct  as  to  the  appellant,  the  judg- 
ment must  be  affirmed,  as  no  question  as  to  the  rights  of  the 
appellees  between  themselves  is  before  us. 

We  have  no  doubt  that  the  land  was  bound  for  the  money 
paid  to  the  appellant,  and  paid  upon  the  judgment  liens  and 
for  taxes.  This  would  be  so  even  if  the  appellant  had  not 
authorized  the  payment  of  such  liens,  for  the  mortgagee  had 
a  right  to  pay  them  to  protect  his  title,  and  upon  payment 
he  acquired  a  lien  under  his  mortgage.  Thus  far  the  case  is 
free  from  difficulty,  but  upon  the  question  as  to  whether  the 
mortgagee  was  entitled  to  compensation  for  improvements 
made  while  in  {)ossession,  there  is  some  difficulty. 

The  trial  court  rightly  decreed  that  the  instruments  exe- 
cuted by  the  appellant  were  mortgages.  Vo88  v.  Eller,  109 
Ind.  260;  Hanlon  v.  Dohertyy  109  Ind.  37.  As  they  were 
mortgages  in  the  beginning,  so  they  continued,  for  "Once 
a  mortgage,  always  a  mortgage."  It  is  true,  that  the  maxim 
which  we  have  quoted  is  not  always  applicable,  nor  is  it,  in- 
deed, to  be  taken  &s  anything  more  than  a  concise  expression 
of  a  very  general  rule ;  but  it  applies  in  thig  case,  for  there 
is  nothing  which  takes  the  case  out  of  the  ordinary  general 
rule.  There  was  no  cancellation  of  the  indebtedness  or  re- 
lease of  the  judgment  and  tax  claims,  so  that  the  mortgages 
continued  as  securities  for  the  payment  of  those  claims,  as 
well  as  for  the  sums  of  money  paid  directly  to  the  mortgagor. 

As  the  instruments  upon  which  the  claim  of  the  appel- 
lees 18  based  are  mortgages^  they  possess,  notwithstanding 
their  form,  all  the  incidents  of  mortgages.     Vobb  v.  -EZfer, 
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supra.  Their  effect  was  never  changed,  for  the  reason  that 
there  was  no  agreement  extinguishing  the  indebtedness  and 
releasing  the  debtor.  Had  there  been  such  an  agreement  a 
very  different  question  would  be  presented. 

The  instruments,  although  absolute  on  their  face,  were,  as 
we  have  already  said,  in  fact  mortgages,  and  as  the  grantee 
took  possession  under  them  it  must  follow  that  he  took  pos- 
session as  mortgagee.  It  can  make  no  difference  that  he  be- 
lieved, in  good  faith,  that  he  was  the  owner  of  the  land,  for 
the  contract  which  gave  him  the  only  right  he  could  possibly 
have,  made  him  a  mortgagee,  and  not  an  owner.  His  mis- 
take was  one  of  law  and  not  of  fact,  and  that  mistake  can  not 
affect  the  rights  of  the  mortgagor.  If  he  had  no  title  as 
owner,  but  did  have  one  as  a  mortgagee,  it  certainly  results 
that  his  possession  was  that  of  a  mortgagee. 

We  must  regard  Curry  as  a  mortgagee  in  possession,  and 
not  as  an  owner,  and  the  question,  therefore,  is,  is  he  enti- 
tled, as  mortgagee,  to  compensation  for  improvements  made 
by  him  while  in  possession?  This  question  is  not  deter- 
mined by  the  case  of  Catterlin  v.  Armstrong y  79  Ind.  514,  nor 
by  the  case  of  Gaskell  y,Viquesneyy  122  Ind.  244;  for  here 
the  question  arises  between  the  mortgagor  and  the  mort- 
gagee in  possession,  so  that  the  question  is  radically  differ- 
ent from  that  presented  in  the  cases  to  which  we  have  refer- 
red. 

The  general  rule  unquestionably  is,  that  a  mortgagee  in 
possession  has  no  right  to  make  improvements  at  the  ex- 
pense of  the  mortgagor,  although  he  may  make  repairs  when 
required  to  preserve  and  protect  the  mortgaged  premises. 
Mr.  Jones  tiius  states  the  rule.  Speaking  of  the  mortgagee 
he  says :  "  He  has  no  authority  to  make  the  estate  better 
at  the  expense  of  the  mortgagor,  but  is  bound  to  use  reason- 
able means  to  preserve  the  estate  from  loss  and  injury.*'  2 
Jones  Mortgages  (4th  ed.),  section  1126;  see,  also,  section 
1127,  and  note. 

There  may,  perhaps,  be  exceptions  to  the  general  rule,  but 
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the  facts  stated  in  the  special  findiDg  do  not  carry  this  case 
out  of  that  rule. 

The  trial  court  erred  in  allowing  the  appellees  the  value 
of  the  improvements  made  by  Curry  while  in  possession,  but 
it  did  not  err  in  allowing  the  value  of  the  repairs. 

Justice  'jk^equires  that  a  new  trial  should  be  awarded  to  the 
appellant;  the  judgment  is  therefore  reversed,  with  instruc- 
tions to  the  circuit  court  to  grant  a  new  trial,  as  to  the  ap- 
pellees other  than  those  named  below,  and  to  proceed  in 
accordance  with  this  opinion. 

The  judgment  is  affirmed  as  to  the  appellees,  Elizabeth 
Cnrry^  Mary  Studabaker,  and  Edwin  R.  Wilson,  at  the  costs, 
as  to  them,  of  the  appellant. 

FUed  April  30, 1890. 

On  Petition  for  a  Rehearing. 

Elliott,  J.-^It  is  insisted  by  the  appellees'  counsel  that 
we  were  in  error  in  holding,  as  we  did,  that  the  appellees 
having  entered  into  possession  as  mortgagees  were  not  enti- 
tled to  recover  for  permanent  improvem(^nts  made  by  them. 
We  have  given  the  able  and  courteous  argument  of  counsel 
careful  consideration,  and  are  strengthened,  not  shaken,  in 
our  former  conclusion. 

Counsel  refer  us  to  2  Jones  .Mortgages,  section  1128, 
where  it  is  said :  "  When  the  mortgagee  makes  permanent 
improvements,  supposing  he  has  acquired  an  absolute  title  by 
foreclosure,  upon  a  subsequent  redemption  he  is  allowed 
the  value  of  them."  This  statement  of  the  law  was  not  con- 
troverted by  us,  for  we  could  not  deny  it  without  wandering 
from  the  case  presented  by  the  record,  for  here  there  was 
no  decree  of  foreclosure.  All  that  the  appellees^  ancestor 
had  was  a  naked  mortgage,  and  under  that  he  entered  into 
possession. 

In  the  case  of  Michles  v.  DiUaye,  17  N.  Y.  80,  there  was 
a  decree  of  foreclosure,  and  it  was  by  virtue  of  the  decree 
that  the  plaintiff  entered,  so  that  the  decision  there  made  is 
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not  at  all  relevant  to  the  case  before  us.  In  that  case  the 
general  rule  was  declared  as  we  declared  it^  the  court  saying : 
''  Where  the  conventional  relation  of  mortgagor  and  mort- 
gagce  is  shown  and  acknowledged  between  the  parties,  there 
is  no  reason  why  the  latter  should  be  allowed  to  obstruct  the 
right  of  redemption  by  expending  money  upon  improve- 
ments/' 

The  case  of  Green  v.  JDixorif  9  Wis.  485,  is  not  in  point, 
for  in  that  case  there  was  a  decree  of  foreclosure,  and  the 
mortgaged  premises  had  passed  into  the  hands  of  an  inno- 
cent purchaser. 

We  regret  that  we  can  not  comply  with  the  appellees'  re- 
quest and  determine  the  case  upon  the  special  findings  by 
directing  a  remittitur^  but  we  are  unable  to  do  so  because 
the  case  was  tried  upon  an  erroneous  theory.  If  the  appel- 
lees should  show,  on  a  new  trial,  that  the  debt  secured  by  the 
mortgage  was  paid  or  released  they  may  fully  succeed ;  but 
we  can  not  go  back  to  the  evidence  in  the  face  of  the  special 
findings  to  determine  that  question. 

The  appellees  who  disclaimed,  and  against  whom  this  ap- 
peal has  failed,  must,  of  course,  recover  costs. 

Petition  overruled. 

Filed  May  17, 1890. 
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foATUTE  OP  Frauds. — Real  Estate. — Verbal  Promise  to  Reeomvey, — Barol  £kh 
idence  to  Entablish  a  Trust. — A  widow,  the  owner  in  fee  of  certain  real  es- 
tate by  descent  from  her  husband,  in  order  to  relieve  said  real  estate 
from  the  operation  of  the  statute  limiting  her  right  to  convey  the  same 
during  a  second  contemplated  marriage,  without  consideration  conveyed 
the  said  real  estate  to  the  wife  of  the  brother  of  her  intended  husband, 
relying  upon  the  verbal  agreement  of  the  wife,  her  husband  assenting, 
to  reconvey  the  same  aft^r  the  marriage  had  taken  place.    She  was  in- 
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daced  to  make  the  conveyance  through  the  intimate  and  confidential 
relations  existing  between  the  parties,  and  at  the  earnest  solicitation  of 
the  grantee  and  her  husband.  After  the  marriage  the  wife  refused  to 
reconvej. 
Hddf  that  parol  evidence  was  admissible  to  prove  the  facts  establishing 
a  trust;  although  the  deed  was  absolute  in  form,  the  statute  of  frauds 
having  no  application  in  such  a  case,  since  to  apply  it  would  make  it 
an  instrument  of  fraud.  ' 

From  the  Marion  Superior  Court. 

W.  B.  Wq^Us  and  G.  L.  WallSy  for  appellants. 
W,  W.  Herod  and  W.  P.  Herody  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellee  against 
Mary  Catalan!  and  Nicoli  Catalani,  appellants.  The  com- 
plaint is  in  two  paragraphs.  The  first  paragraph  seeks  to 
recover  $2,000,  the  purchase- money  for  certain  real  estate 
conveyed  by  the  appellee  to  the  appellant  Mary  Catalani. 
The  second  paragraph  seeks  a  reconveyance  of  certain  real 
estate,  situate  in  Marion  county,  and  conveyed  by  appellee 
to  the  appellant  Mary  Catalani.  The  appellants  demurred 
to  each  paragraph  of  the  complaint,  which  demurrer  was 
overruled,  and  exceptions  reserved.  Issues  were  joined  and 
a  trial  had,  resulting  in  a  finding  and  judgment  in  favor  of 
the  appellee  for  the  recovery  of  the  real  estate. 

Appellant^  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  eaqepMons  reserved. 

Errors  are  assigned  on  the  rqlings  of  the  court  in  over- 
ruling the  demurrer  to  the  complaint,  and  in  overruling 
the  motion  for  a  new  trial. 

The  principal  question  is  presented  by  the  ruling  of  the 
court  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  complaint.  The  second  paragraph  of  the  complaint 
is  in  substance  as  follows :  It  is  alleged  that  on  the  2cl  day 
of  July,  1886,  the  appellee  was  the  widow  of  one  Michael 
Pantone ;  that  upon  the  death  of  her  husband  there  descended 
to  her,  as  such  widow,  certain  real  estate,  which  is  described ; 
that  on  said  2d  day  of  July,  1886,  she  contemplated  mar- 
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riage  with  one  Frank  Catalani,  and  that  in  order  to  relieve 
said  real  estate  from  the  operation  of  the  statute  prohibit- 
ing her  from  selling,  conveying,  mortgaging,  or  incumber- 
ing the  same  in  any  way  during  her  second  marriage,  it  was 
agreed  between  said  appellant  Mary  Catalani,  and  appellee, 
that  the  appellee  should  convey  said  real  estate  to  said  Mary 
Catalani,  to  be  held  by  said  Mary  for  the  use  and  benefit  of 
the  appellee  until  the  appellee  should  consummate  her  said 
contemplated  marriage  by  having  the  marriage  ceremony 
with  the  said  Frank  Catalani  performed  in  due  form  of  law, 
and  upon  said  marriage  taking  place  the  said  Mary  Catalani 
and  her  husband,  said  Nicoli  Catalani,  who  also  assented  to 
said  arrangement,  agreed  to  recon  vey  said  real  estate  back  to 
and  vest  the  title  to  the  same  in  the  appellee ;  that  the  pres- 
ent husband  of  the  appellee,  said  Frank  Catalani,  is  a  brother 
of  the  said  Nicoli  Catalani,  and  said  Frank  had  lived  in  the  . 
family  of  the  said  Mary  aind  Nicoli  as  a  member  thereof,  and 
that  the  relations  of  the  said  appellee  and  the  appellants  and 
said  Frank  Catalani  were,  at  and  before  the  time  of  said  con- 
veyance, of  a  very  intimate  and  confidential  character,  and 
the  appellee  was  induced  by  her  present  husband  and  the 
appellants  to  believe  that  she  could  safely  vest  the  title 
to  the  said  real  estate  in  said  Mary  Catalani,  and  that  she 
would,  in  good  faith,  hold  said  title  for,  and  reconvey,  the 
same  back  to  her  as  soon  as  she  and  said  Frank  were  mar- 
ried; that  she  in  good  faith  relied  upon  the  integrity  and  good 
faith  of  said  Mary,  and  conveyed  said  real  estate  to  her  as 
aforesaid  ;  that  within  a  few  days  after  said  conveyance  the 
appellee  was  duly  and  legally  married  to  said  Frank  Cata- 
lani ;  and  after  her  said  marriage  she  requested  said  Mary 
to  reconvey  said  real  estate  to  her  by  quitclaim  deed,  as  she 
had  solemnly  agreed  to  do ;  but  said  Mary,  intending  to 
cheat  and  defraud  this  appellee  out  of  said  real  estate,  and 
to  hold  the  same  for  her  own  use  and  benefit,  absolutely  re- 
fused to  convey  the  same  to  her ;  and,  though  often  requested 
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SO  to  do,  still  refuses  to  reconvey  the  same.  Prayer  for  recon- 
veyance, etc. 

It  is  contended  by  counsel  for  appellants  that  the  convey- 
ance is  a  valid  one,  and  that  the  paragraph  of  complaint  seeks 
to  show  by  parol  that  a  deed,  absolute  upon  its  face,  was 
made  upon  the  agreement  of  the  grantee  to  hold  the  land  in 
trust,  and  reconvey  it  to  the  grantor  at  a  future  time  upon 
the  happening  of  a  contingency,  and  that  this  can  not  be 
done  ;  that  such  an  agreement  is  within  the  statute  of  frauds 
and  can  not  be  proven  by  parol. 

By  the  demurrer  the  appellants  admit  the  facts  alleged  in 
this  paragraph,  which  show  that  the  appellant  Mary  re- 
ceived the  conveyance  and  title  to  the  land  without  any  con- 
sideration whatever ;  that  by  virtue  of  the  intimate  and  con- 
fidential I'elations  existing  between  the  parties  the  appellants 
were  enabled  to  induce,  and  did  by  their  promises  induce,  the 
appellee  to  rely  upon  their  good  faith  and  honesty  and  convey 
the  land  to  said  Mary  upon  an  agreement  that  she  would  re- 
convey the  same,  upon  her  marriage ;  and  that  she  now,  with 
the  intent  to  cheat  and  defraud  the  appellee  out  of  the  land, 
and  retain  the  same  for  her  own  use,  refuses  to  reconvey  the 
same  as  she  agreed.  If,  under  these  circumstances,  the  ap- 
pellee was  prevented  by  the  statute  of  frauds  from  recover- 
ing the  land,  the  statute  would  operate  to  enable,  and  be  the 
means  of  enabling,  the  appellant  Mary  to  perpetrate  a  fraud 
upon  the  appellee,  and  it  has  been  repeatedly  held  that  this  is 
not  the  purpose  of  the  statute  of  frauds,  and  that  the  statute 
will  not  be  permitted  to  aid  in  the  perpetration  of  a  fraud. 
Thus,  in  the  case  of  Tinkler  v.  SwayniCj  71  Ind.  562,  it  was 
said  by  the  court :  '^  It  has  often  been  held  that  the  statute 
of  frauds  shall  not  be  made  an  instrument  of  fraud.'' 

Daviea  v.  OUy,  35  Beavan,  208,  is  a  case  where  the  plain- 
tiff's wife  deserted  him,  in  1844,  and  left  with  her  para- 
mour. In  1854  the  plaintiff,  not  having  heard  of  his  wife 
since  her  departure,  believed  her  to  be  dead,  and  mar- 
ried a  second  wife.     In  1860  plaintiff  was  informed  that  his 
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first  wife  was  still  living,  and  fearing  prosecution  for  bigamy 
he  made  an  arrangement  with  the  defendant  that  the  plain- 
tiff should  transfer  his  land  to  the  defendant,  which  he  did, 
the  defendant  to  hold  the  same  until  after  he  was  through 
with  his  difficulty,  and  then  to  reconvey  the  same.  Plain- 
tiff afterwards  learned  that  the  prosecution  for  bigamy  was 
barred  by  limitation,  and  called  upon  the  defendant  to  recon- 
vey the  land  to  him  and  the  defendant  refused,  and  claimed 
the  land  as  his  own.  It  was  held  that  the  statute  of  frauds  did 
not  apply,  and  that  the  plaintiff  was  entitled  to  recover.  The 
court,  in  that  case,  after  stating  the  facts,  say :  ^'  This  being 
so,  I  am  of  opinion  that '  it  is  not  honest  to  keep  the  land/ 
If  so,  this  is  a  case  in  which,  in  my  opinion,  the  statute  of 
frauds  does  not  apply.'' 

In  Damschroeder  v.  ThiaSy  51  Mo.  100,  it  is  held  that  where 
one  acquires  title  to  land  by  fraud,  and  by  fraud  induces  the 
owner  to  convey  to  him  or  acknowledge  his  title,  a  court  of 
equity  will  declare  him  a  trustee  for  the  owner,  and  that  he 
can  not,  in  such  case,  invoke  the  statute  of  frauds  and  claim 
that  agreements  by  which  the  title  was  obtained  were  verbal, 
and,  therefore,  void  under  the  statute  of  frauds,  and  that 
the  statute  of  frauds  was  never  intended  for  the  protection 
of  fraud.  While  this  decision  probably  goes  too  far,  yet  we 
cite  it  as  showing  that  some  courts  go  farther  in  the  admis- 
sion  of  parol  evidence  than  it  is  necessary  to  do  in  this  case 
in  order  to  sustain  the  complaint. 

In  1  Perry  Trusts,  section  226,  it  is  said  :  "  The  statute 
of  frauds  is  no  obstacle  in  the  way  of  proof  of  an  victual  or 
constructive  fraud  in  the  sale  of  property.  Parol  evidence 
is  admissible  to  establish  a  trust,  even  against  a  deed  abso-» 
lute  on  its  face,  if  it  would  be  a  fraud  to  set  up  the  form  of 
the  deed  as  conclusive."  It  is  further  said :  "  But  where  a 
conveyance  in  trust  is  made  voluntarily,  without  solicitation 
or  undue  influence,  a  mere  promise  to  hold  in  trust  is  within 
the  statute." 

But  the  facts  alleged  in  this  case  show  that  the  parties 
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bore  a  peculiar  and  confidential  relation  to  each  other,  and 
that  the  appellee  was  solicited,  prevailed  upon,  influenced, 
and  induced  by  the  appellants  to  make  the  conveyance,  and 
it  would  operate  as  a  fraud  to  permit  the  form  of  the  deed  to 
be  set  up  as  a  defence  to  the  action. 

This  court  has  recognized  this  same  doctrine  in  a  number 
of  cases.  In  Oox  v.  Amsmann,  76  Ind.  210,  numerous  au- 
thorities are  cited  and  quoted  from, recognizing  the  doctrine 
that  where  it  would  operate  as  a  fraud  to  allow  the  grantee 
to  rely  upon  his  deed,  absolute  upon  its  face,  parol  evi- 
dence will  be  admitted  to  prove  the  facts  establishing  a 
trust.  Also,  in  the  cases  of  Teague  v.  Fowler,  66  Ind.  569 ; 
Jackson  V.  Myers,  120  Ind.  504 ;  MeDonald  v.  McDonald,  24 
Ind.  68. 

W^  are  of  the  opinion  that  the  second  paragraph  stated  a 
good  cause  of  action,  and  that  the  demurrer  thereto  was  prop- 
erly overruled. 

The  question  presented  by  the  overruling  of  the  motion 
for  a  new  trial  is  as  to  the  sufficiency  of  the  evideflce,  and 
presents  substantially  the  same  question  as  the  one  presented 
by  the  demurrer  to  the  complaint.  The  evidence  supports 
the  finding. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  17, 1890. 
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Attdiutet's  Fees. —  UneondUioncU  Promise  to  Pay. —  Validity  of, — An  an* 
conditional  promise  to  pay  attorney's  fees  is  valid. 

Bamb. —  Value  of  AUomey^s  Services. — Proof — Competency  of — In  an  action 
on  a  promissory  note  containing  an  unconditional  promise  to  pay  at- 
torney's fees  where  the  complaint  avers  that  a  reasonable  fee  is  fifty 
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dollars,  it  is  competent  to  prove  the  yalae  of  the  attorney's  services, 
although  there  is  no  direct  averment  in  the  complaint  that  an  attorney 
was  employed. 

Same. — Evidence, — It  was  not  error  to  refuse  to  permit  the  defendant  to 
prove  that  the  plaintiff  was  an  attorney,  and  competent  to  prosecute 
the  action  himself.    A  man  is  not  bound  to  be  his  own  attorney. 

tiAV£> — Agreement  by  AUomey  to  Receive  One-Fourth  of, — Mitigation  of  Dam- 
ogee. — Where  the  defendant  offered  to  prove  in  mitigation  of  damages 
that  the  attorney  employed  by  the  plaintiff  had  agreed  to  receive  one- 
fourth  of  the  attorney's  fees,  it  was  error  to  reject  such  offered  evidence. 
The  holder  of  a  note  can  recover  only  what  ha  agrees  to  pay  his  at- 
torneys. 

From  the  Cass  Circuit  Court. 

D,  B.  McConndl  and  8.  T.  Mc  Connelly  for  appellant. 
C.  E.  Hale,  for  appellee. 

Elliott,  J. — This  action  is  founded  on  a  promissory  note 
containing  an  unconditional  promise  to  pay  attorney's  fees, 
and  the  controversy  here  waged  relates  solely  to  the  ques- 
tion of  the  right  to  recover  such  fees. 

It  has  long  been  settled  that  an  unconditional  promise  to 
pay  attorney's  fees  is  valid. 

It  was  competent  to  prove  the  value  of  the  services  of  the 
attorney,  although  there  was  no  dii'ect  averment  in  the  com- 
plaint that  an  attorney  was  employed,  for  the  complaint  avers 
that  the  reasonable  fee  is  fifty  dollars.  As  the  note  provides 
for  the  payment  of  attorney's  fees  it  was  enough  to  allege  the 
breach  of  the  contract,  and  state  the  damages  generally  ;  for 
where  damages  are  expressly  provided  for  in  a  contract  they 
need  not  be  laid  as  special  damages.  Strough  v.  Gear,  48 
Ind.  100;  Roberts  v.  Comer,  41  Ind.  475;  Johnson  v. 
Oroaslandy  34  Ind.  334 ;  Smiley  v.  Meir,  47  Ind.  559. 

There  was  no  error  in  refusing  to  permit  the  appellant  to 
prove  that  the  appellee  was  an  attorney,  and  competent  to 
prosecute  the  action  himself.  A  man  is  not  bound  to  be  his 
own  attorney,  and  this  ancient  rule  of  the  law  is  stingingly 
expressed  in  an  old  and  familiar  adage. 

It  is  immaterial  whether  the  appellee  did  or  did  not  assist 
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the  attorney  employed  by  him  to  prosecute  the  action.  He 
had  a  right  to  assist  him,  and  the  fact  that  he  may  have  done 
so  can  not  diminish  the  compensation  of  the  attorney  actu- 
ally employed. 

As  we  have  seen,  the  question  of  attorney's  fees  is  a  ques- 
tion of  damages,  and  the  defendant  had  a  right,  under  the 
general  denial,  to  introduce  evidence  in  mitigation  of  the  dam- 
ages. If,  therefore,  evidence  tending  to  reduce  the  damages 
was  excluded  there  was  error.  We  can  see  no  possible  es- 
cape from  the  conclusion  that  there  was  error,  for  the  appel- 
lant offered  to  prove  that  the  attorney  employed  by  the  ap- 
pellee had  agreed  to  receive  one-fourth  of  the  attorney^s  fees. 
It  has  been  held,  and  correctly,  that  the  holder  of  a  not«  can 
only  recover  what  he  agrees  to  pay  his  attorneys.  G088  v. 
Boweriy  104  Ind.  207. 

In  Kennedy  v.  Richardson^  70  Ind.  524,  the  court  said : 
"  If  the  holder  has  agreed  with  his  attorneys  for  smaller  fees 
than  were  stipulated  for,  such  agreement  will  enure  to  the 
benefit  of  the  maker  of  the  contract,  and  will  11  mit  the  amount 
of  the  holder's  recovery  on  account  of , attorney's  fees." 

We  can  not  sustain  this  judgment  without  overruling  the 
cases  referred  to,  and  that  we  have  no  disposition  to  do. 

If  the  appellee  will  enter  a  remittitur^  within  twenty  days, 
for  three-fourths  of  the  amount  allowed  as  attorney's  fees, 
the  judgment  will  be  affirmed  at  his  costs;  otherwise  it  will 
be  reversed. 

FUed  Ubj  2, 1890. 

SUPPLBliENTAL  OPINION. 

Elliott,  J. — Upon  consideration  of  the  matters  alleged 
in  the  petition  of  the  appellee,  it  is  ordered  and  adjudged 
by  the  court  that  the  mandate  in  this  cause  be  so  changed  as 
to  read  as  follows : 

That  within  fifteen  days  from  the  date  of  this  order  the 
appellee  shall  remit,  as  of  the  date  of  the  judgment  in  the 
court  below,  eight  dollars  and  sixty  cents ;  and  in  the  event 
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that  a  remittitur  is  so  entered  the  judgmeDt  is  affirmed  at  the 
costs  of  the  appellant ;  but  if  the  remittitur  is  not  entered  as 
directed  the  judgment  is  reversed  at  the  costs  of  the  appel- 
lee. 

Filed  May  15, 1890. 
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No.  14,167. 

The  H.  G.  Olds  Wagon  Works  v.  Coombs  et  al. 

Contract. — Aeeeptanee  of  Oi-der. — Consideration.— One  Myers  delivered  t« 
Coombs  &  Co.  an  order  duly  signed  by  him,  and  addressed  to  the  Olds 
Wagon  Works,  and  accepted  by  it,  substantially  as  follows .  "  From 
this  date  you  Yrill  please  credit  all  shipments  I  may  make  to  you  to 
Coombs  &  Co.,  subject  to  settlement  with  them  by  note  on  ninety  days' 
time,  except  doubletrees,  etc.,  bought  of  me  for  cash,  which  I  will 
collect." 

Held  J  that  an  indebtedness  due  from  Myers  to  C.  &  Co.,  and  the  agreement 
of  the  latter  to  make  further  advances  to  the  former,  were  an  adequate 
consideration  for  tlie  execution  of  the  order  as  between  the  immediate 
parties  thereto ;  and  the  agreement  of  Myers  to  ship,  and  his  subsequent 
shipment|to,  and  the  receipt  of  material  by,  the  Olds  Wagon  Works,  were 
an  adequate  consideration  for  the  acceptance  of  the  order  by  the  latter, 
and  for  the  agreement  to  credit  and  pay  the  amount  of  such  shipments 
to  Coombs  &  Co. 

Same. — Oeneral  Verdict, — lasues. — M.,  in  the  suit  by  Coombs  A  Co.  against 
the  Olds  Wagon  Works  (the  acceptor  of  the  order),  having  been  made  a 
party  merely  to  answer  to  his  indebtedness  to  Coombs  &  Co.,  and  no  is- 
sue having  been  joined  between  M.  and  the  plaintiffs,  a  general  verdict 
assessing  the  damages  of  the  plaintiffs  at  a  specified  sum  was  good. 

Same. — Inlerprelation, — Ambiguity, — How  Remaned. — In  interpreting  a  con- 
tract the  language  employed  therein  is  the  exclusive  medium  through 
which  to  ascertain  its  meaning;  but  in  case  the  terms  employed  are  am- 
biguous, or  susceptible  of  more  than  one  meaning,  the  situation  of  the 
parties  and  the  circumstances  under  which  the  contract  was  made  may 
be  considered. 

From  the  Allen  Superior  Court. 

H.  Colerick  and  W.  8.  Oppenheim^  for  appellant. 
/.  Morris  and  /.  M.  Barrett,  for  appellees. 
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Mitchell,  C.  J. — On  the  4th  day  of  November,  1882, 
Myers  delivered  to  Coombs  &  Co.  an  order  duly  signed  by 
him  and  addressed  to  the  Olds  Wagon  Works,  substantially  i 
as  follows :  '^  From  this  date  you  will  please  credit  all  ship- 
ments I  may  make  to  you  to  Coombs  &  Co.,  subject  to  set- 
tlement with  them  by- note  on  ninety  days'  time,  except 
doubletrees,  etc.,  bought  of  me  for  cash,  which  I  will  col- 
lect/' 

It  appears  from  the  complaint  that  Myers  was  engaged  in 
getting  out  timber  and  manufacturing  it  into  gearing,  fel- 
loes, doubletrees,  etc.,  and  that  he  had  become  largely  in- 
debted to  Coombs  &  Co.  for  money  advanced  to  him.  He 
was  shipping,  or  proposing  to  ship,  the  material  produced  at 
his  mill,  or  manufactory,  to  the  Olds  Wagon  Works,  and  in 
consideration  of  an  agreement  on  the  part  of  Coombs  &  Co. 
to  make  further  advances  to  him,  with  which  to  prosecute 
his  business,  he  executed  to  them  the  order  above  set  out, 
which  it  is  alleged  the  Olds  Wagon  Works  duly  accepted. 
It  is  averred  that  the  wagon  works  thereafter  received  ship- 
ments of  material  from  Myers  exceeding  in  value  the  amount 
of  the  indebtedness  due  from  the  latter  to  Coombs  &  Co., 
including  the  advancements  made  to  Myers,  and^  that  the 
amount  has  all  been  paid  over  in  pursuance  of  the  order  ex- 
cept $266.66,  which  the  defendant  refused  to  pay. 

Accepting  the  averments  of  the  complaint  as  true,  the 
argument  that  there  was  no  consideration  to  support  the 
agreement  to  accept  the  order  is  not  maintainable. 

The  indebtedness  due  from  Myers  to  Coombs  &  Co.,  and 
the  agreement  of  the  latter  to  make  further  advances  to  the 
former,  were  an  adequate  consideration  for  the  execution  of 
the  order  as  between  the  immediate  parties  thereto  ;  and  the 
agreement  of  Myers  to  ship,  and  his  subsequent  shipment 
to,  and  the  receipt  of  material  by,  the  Olds  Wagon  Works, 
were  an  adequate  consideration  for  the  acceptance  of  the  or- 
der by  the  latter,  and  for  the  agreement  to  credit  and  pay 
the  amount  of  such  shipments  to  Coombs  &  Co. 
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In  the  view  we  take,  the  construction  which  the  appel- 
lant seeks  to  place  upon  the  complaint,  and  the  bill  of  par- 
ticulars thereto  attached,  is  not  an  admissible  one.  After  the 
order  was  delivered  to  Coombs  &  Co.,  and  accepted  by  the 
Olds  Wagon  Works,  it  became  effectual  to  transfer  to  the 
former  an  unqualified  right  to  be  credited  with,  and  ulti- 
mately to  be  paid  for,  all  material  except  doubletrees,  etc, 
which  Myers  should  thereafter  ship  to  the  latter,  until  the 
agreement  was,  u^on  reasonable  notice,  rescinded.  It  was  a 
matter  of  no  concern  to  the  acceptor  of  the  order  whether  the 
proceeds  of  shipments  received  by  it  were  applied  to  an  an- 
tecedent debt  due  to  Coombs  &  Co.,  or  to  the  liquidation  of 
future  advances.  By  the  terms  of  the  order  which  it  had 
accepted,  its  obligation  was  to  credit  Coombs  &  Co.  with  all 
future  shipments,  with  the  exceptions  therein  noted,  which 
might  be  received  from  Myers.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo. 

We  have  not  been  able  to  discover  from  the  record  that 
there  was  any  issue  joined  between  the  plaintiffs  and  Myers 
who  was  made  a  party  to  answer  as  to  his  indebtedness  to 
Coombs  &  Co.  There  was  a  general  verdict  in  favor  of  the 
latter,  assessing  their  damages  at  a  specified  sum.  The  ver* 
diet  was,  therefore,  perfect,  and  responsive  to  the  whole  issue, 
and  must  be  regarded  as  covering  everything  within  the 
issues  necessary  to  reach  the  conclusion  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant  the  sum  mentioned 
therein.  Besides,  whatever  defects  there  may  be  in  the  ver« 
diet,  if  there  are  any,  relate  solely  to  the  plaintiffs  and  Myers, 
and  since  they  made  no  objection  to  it,  the  appellant,  in  re- 
spect to  whom  the  verdict  is  perfect,  can  not  complain. 
Oompton  V.  Jones,  65  Ind.  117  ;  Jiliitworth  v.  Ballard,  56 
Ind.  279 ;  Oriffin  v.  Reia,  68  Ind.  9. 

It  is  objected  that  the  court  erred  in  reference  to  the  proper 
interpretation  of  the  order  which  constitutes  the  foundation 
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of  the  action^  and  in  its  instructions  to  the  jury  upon  that 
subject.  It  was  the  duty,  as  well  as  the  exclusive  pravince 
of  the  court,  to  interpret  the  instrument  in  question,  and  to 
instruct  the  jury  4s  to  its  legal  effect.  Bobbins  v.  Spencer, 
121  lud.  591,  and  cases  cited. 

In  interpreting  a  contract  the  language  employed  therein 
is  the  exclusive  medium  through  which  to  ascertain  its  mean- 
ing ;  but  in  case  the  terms  employed  are  ambiguous,  or  sus- 
ceptible of  more  than  one  meaning,  the  situation  of  the  par- 
ties and  the  circumstances  under  which  the  contract  was 
made  may  become  a  proper  subject  of  inquiry  in  order  to  ar- 
rive at  the  sense  in  which  the  language  was  employed.  Ora- 
vens  V.  Eagle  Cotton  Mills  Oo.y  120  Ind.  6,  and  cases  cited. 
This  in  nowise  militates  against  the  rule  that  the  meaning 
of  the  parties  is  to  be  ascertained  from  the  language  used  in 
the  writing,  and  that  the  interpretation  of  the  instrument  is 
a  duty  resting  upon  the  court.  The  court  may,  however, 
in  a  proper  case,  direct  the  jury  that  the  instrument  may  mean 
one  thing  or  the  other,  depending  upon  extraneous  circum- 
stances to  be  found  by  them  from  the  evidence.  If  this  rule 
was  infringed  upon  in  the  present  case  it  was  not  to  the  det- 
riment of  the  appellant. 

There  is  evidence  tending  to  sustain  the  general  verdict; 
but  accepting  the  view  most  favorable  to  the  plaintiffs  below, 
it  seems  to  us  the  recovery  was  too  large  by  the  amount 
of  345.63.  Upon  condition  that  the  appellees  will  file  a 
remittitur^  in  this  court,  of  that  amount^  as  of  the  date  of  the 
entry  of  the  judgment  below,  within  twenty  days,  the  judg- 
ment is  aiBrmed,  at  the  costs  of  the  appellees  ;  otherwise  the 
judgment  will  be  reversed,  with  costs. 

Filed  May  13, 1890. 
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No.  14,166. 

Scott  v.  Scott. 

JuRY.—Dccmon  on  Appeal — Beading  of  by  Counsel, — Province  (f  OowU — 
Upon  the  retrial  of  a  civil  cause,  reversed  and  remanded,  it  is  not  error 
for  the  lower  court  to  refuse  to  allow  the  decision  rendered  on  appeal 
to  be  read  to  the  jury,  since  it  is  the  province  of  the  trial  court  to  de- 
termine what  the  law  is  applicable  to  the  facts  proven  in  the  light  of 
the  ruling  of  the  Supreme  Court 

Same. — Instructions. — Discussion  of.— Section  554,  -B-  -S.  1881. — It  was  not 
error  for  the  court  to  refuse  to  allow  the  discussion  before  the  jury  of 
instructions  prepared  by  the  court  and  read  to  counsel  in  advance  of 
the  argument,  upon  request,  as  provided  in  section  534,  R.  8.  1881. 
Under  the  statute,  supra^  counsel  may  do  no  more  than  read  such  in- 
structions to  the  jury,  and  in  the  light  thereof  comment  upon  the 
facts. 

Dbposhtons. — Retaking  of  After  Reversal  €f  Cause. — Suppression. — Where, 
after  the  reversal  of  a  judgment  because  of  error  in  suppressing  parts 
of  the  depositions  of  certain  witnesses  taken  by  the  appellant,  the  ap- 
pellant, without  an  order  of  court,  takes  again  the  depositions  of  the 
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same  witnesses,  it  is  not  error  to  suppress  the  second  set  of  depositions, 
the  appellant  having  refused  to  accept  the  permission  of  the  court  to 
read  either  the  first  or  second  set,  but  not  both. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  E.  W.  Felt,  for  appellant. 
(7.  (?.  OffuU,  for  appellee. 

Bebkshibe^  C.  J. — This  was  an  action  upon  a  note,  and  is 
in  this  court  for  the  second  time.  See  Scott  v.  SqoU,  105 
Ind.  584. 

Judgment  was  rendered  for  the  appellee^  who  was  the  de- 
fendant in  the  court  below.  The  evidence  is  not  in  the  record. 

There  are  several  specifications  in  the  assignment  of  error^ 
but  the  only  one  to  which  our  attention  is  called  by  the  briefs 
of  counsel  is  the  third — that  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Many  of  the  reasons  assigned  in  the  motion  are  not  before 
us  for  consideration,  but  notwithstanding  we  have  concluded 
to  take  up  and  decide  those  to  which  counsel  allude  in  their 
briefs.  * 

It  is  contended  that  the  court  erred  in  refusing  to  allow 
counsel  for  the  appellant  to  read  from  the  reported  decision 
made  by  this  court  when  this  case  was  first  here. 

In  civil  cases  the  jury  are  the  exclusive  judges  as  to  the 
facts  proven,  but  they  must  receive  the  instructions  given  by 
the  court  as  the  law  of  the  case.  To  support  so  plain  a 
proposition  a  citation  of  authorities  is  not  required. 

Counsel  for  the  appellant  could  have  had  no  other  purpose 
in  mind  in  ofiering  to  read  from  the  reported  decision  to  the 
jury  than  to  get  before  them  their  views  of  the  law  of  thie 
case  as  they  claimed  it  to  have  been  declared  by  this  court, 
and  to  have  the  jury  take  their  views  thus  expressed  in  op- 
position  to  the  instructions  of  the  court.' 

If  such  was  not  the  purpose  of  counsel  we  are  unable  to 
imagine  how  their  client's  cause  was  prejudiced  by  the  court's 
ruling. 


I 
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It  is  true,  as  suggested  by  counsel,  that  the  former  decision 
by  this  court  was  forever  after  the  law  of  the  case,  but  it  was 
the  province  of  the  trial  court,  and  not  of  counsel,  to  de- 
termine the  law  as  applicable  to  the  facts  proven  in  the  light 
of  what  this  court  had  ruled  the  law  to  be. 

If  appellant^s  contention  had  been  adopted  there  would 
have  been  an  earnest  contention  before  the  jury  as  to  what 
this  court  had  held  as  to  the  law  upon  the  case  made  upon 
the  former  appeal. 

The  court  was  eminently  fair  to  counsel  when  it  permitted 
them  to  state  their  views  as  to  the  law  of  the  case  independ- 
ent of  authority. 

The  next  question  to  which  our  attention  is  called  is  that 
the  court  erred  in  refusing  to  allow  counsel  for  the  appellant 
to  read  and  construe  in  argument  to  the  jury  the  instruc- 
tions which  it  had  prepared  and  read  to  counsel  in  advance 
of  the  argument  upon  request,  as  provided  in  section  534,  R. 
S.  1881. 

In  this  ruling  there  was  no  e^ror.  The  court  informed 
counsel  that  they  could  read  its  instructions  to  the  jury,  and 
in  the  light  thereof  comment  upon  the  facts.  This  was  the 
utmost  that  counsel  were  entitled  to ;  anything  more  would 
have  been  but  a  discussion  as  to  the  law  of  the  case  before 
the  jury.  And  had  the  jury  been  permitted  to  listen  to  ar- 
guments of  counsel  as  to  the  construction  to  be  placed  upon 
the  instructions,  and  to  have  accepted  the  construction  con- 
tended for  on  either  side,  it  would  in  a  large  degree  have 
been  the  views  of  counsel  rather  than  those  of  the  court 
which  would  have  controlled  as  the  law  of  the  case. 

Such  practice  would  be  vicious  in  its  tendencies ;  as  often 
as  otherwise  the  law  as  stated  and  declared  by  the  instruc- 
tions of  the  court  would  be  set  aside  for  the  views  of  coun- 
sel. It  was  not  the  intention  of  the  Legislature  to  allow 
such  discussions  to  juries;  the  purpose  was  to  enable  coun- 
sel to  know  in  advance  of  their  arguments  the  views  of  the 
court  as  to  the  law  of  the  case  so  that  they  might  not  be  at 
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the  disadvantage  of  assaming  a  position  before  the  jury  in 
opposition  to  that  of  the  court ;  and  so  far  as  the  instruc- 
tions might  be  favorable  to  either  side  that  counsel  on  that 
side  might  have  the  benefit  thereof. 

!^fore  the  first  trial  the  appellant  had  caused  his  own 
deposition  and  that  of  Robert  McClarnan  to  be  taken.  The 
court  below  suppressed  certain  parts  of  both  of  these  depo- 
sitions. On  appeal  to  this  court  the  ruling  of  the  court  be- 
low was  held  to  be  error. 

After  the  reversal,  and  after  the  cause  had  been  remanded, 
the  appellant,  without  first  obtaining  an  order  of  the  court, 
caused  the*  depositions  of  said  witnesses  to  be  again  taken. 
On  the  second  trial  appellee  moved  the  court  to  suppress  the 
depositions  last  taken.  The  court  gave  to  the  appellant  the 
right  to  select  which  set  of  depositions  he  would  cause  to 
be  read  to  the  jury,  but  notified  him  that  he  would  not  be 
permitted  to  read  both  sets.  The  appellant  claimed  the 
right  to  read  both  sets  of  said  depositions  and  refused  to 
make  a  choice.  The  court  then  suppressed  the  last  taken 
depositions  and  the  appellant  read  the  others. 

It  is  contended  that  this  was  error.  We  do  not  think  so. 
It  is  true,  as  contended,  that  at  the  time  the  last  depositions 
were  taken  the  lower  court  had  not  made  its  formal  order 
overruling  the  motion  to  suppress  the  said  parts  of  the  first 
set  of  depositions,  but  the  decision  of  this  court  was  a  re- 
vision and  reversal  of  the  ruling  of  the  court  below,  and 
reinstated  the  said  suppressed  parts  of  said  depositions.  But 
were  it  otherwise,  there  were  parts  of  said  depositions  which 
had  not  heen  suppressed,  rendering  it  necessary  that  an 
order  of  the  court  should  be  obtained  before  again  taking 
the  depositions  of  said  witnesses. 

Conceding,  however,  for  the  purposes  of  the  argument, 
that  the  action  of  the  court  was  erroneous,  there  was  no 
error  in  the  ruling  of  which  the  appellant  ought  to  be  per- 
mitted to  take  advantage. 
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It  is  argued  by  his  counsel  that  there  were  certain  facts 
testified  to^  and  which  are  found  in  the  second  set  of  deposi- 
tions^ that  were  not  found  in  the  first  set^  but  it  is  not 
claimed  that  the  second  set  does  not  cover  all  that  the  first 
contains ;  and  having  read  both  sets  of  depositions  we  find 
that  all  that  is  in  the  first  set  is  fully  covered  by  the  second, 
80  that  if  the  appellant  was  injured  it  was  because  of  bis 
refusal  to  accept  of  the  ofier  of  the  court  and  to  read  the 
second  instead  of  the  first  set  of  said  depositions.  He  was 
not  prejudiced  by  the  court's  ruling,  but  by  his  own  actibn. 

It  looks  just  a  little  as  though  the  appellant  was  more  par- 
ticularly anxious  to  get  error  into  the  record  than  to  get  all 
of  the  evidence  before  the  jury.  We  can  imagine  no  good 
reason  why  the  appellant  should  have  insisted  on  en^cumber- 
ing  the  record  with  the  two  sets  of  depositions  except  it  was 
with  the  hope  of  securing  available  error  in  the  record. 

The  case  of  Ramsey  v.  Flannagan,  33  Ind.  305,  cited  by 
counsel  for  appellant,  was  a  case  where  at  the  time  the  depo- 
sition last  taken  was  taken  and  read,  the  first  deposition  of 
the  witness  was  out  of  the  record  as  a  suppressed  deposition, 
and  hence  that  case  is  not  in  point. 

The  next  and  last  reason  stated  in  the  motion  for  a  new 
trial  to  which  our  attention  has  been  called  is  the  refusal  of 
the  court  to  submit  to  the  jury  certain  interrogatories  asked 
by  the  appellant. 

We  do  not  think  the  court  erred  in  its  ruling.  Most  of 
the  interrogatories  rejected  by  the  court  were  not  pertinent 
or  proper,  and  so  far  as  any  were  proper  they  were  covered 
by  others. 

The  first  inquired  after  the  intention  of  the  appellee  in 
executing  the  release  upon  which  the  appellee  rested  his  de- 
fence to  the  action. 

The  fifth  was  an  inquiry  as  to  whether  or  not  the  appellee 
intended  when  he  obtained  the  release  to  pay  the  note. 

The  sixth  inquired  what  the  belief  of  the  appellant  was 
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when  he  executed  the  release,  as  to  whether  or  not  the  note 
was  to  be  paid. 

The  intention  and  belief  of  the  parties  with  reference  to 
the  transaction  could  only  be  ascertained  from  the  facts  found 
that  preceded  the  execution  of  the  release. 

If  the  jury  had  answered  as  to  the  intention  or  belief  of 
the  parties  the  answers  would  have  stated  no  fact  upon  which 
the  court  could  have  taken  action,  hence  the  interrogatories 
were  improper ;  they  could  have  had  no  other  effect  than  to 
mislead  the  jury. 

The  third  interrogatory  sought  to  elicit  the  fact  as  to 
whether  or  not  the  debts  and  claims  against  the  appellee  had 
all  been  bought  up  before  the  execution  of  the  release  by  the 
appellant  and  McClarnan,  and  if  not,  what  claims  still  re- 
mained outstanding. 

We  can  not  discover  from  the  record  how  an  answer  to 
that  question  would  have  been  material. 

The  ninth  interrogatory  was  as  to  whether  or  not  the  ap- 
pellee, after  his  proceedings  in  bankruptcy  were  dismissed, 
agreed  to  pay  the  note  in  controversy. 

The  question  asks  for  a  mere  conclusion.  If  the  inter- 
rogatory had  been  submitted  to  the  jury  and  answered  in  the 
affirmative  it  could  have  availed  nothing  to  the  appellant. 
If  the  interrogatory  had  gone  further  and  stated,  ^^  If  such  an 
agreement  was  made,  give  its  terms  and  conditions,''  some 
tangible  fact  might  have  been  stated  in  the  answer. 

The  tenth  interrogatory  inquires  after  the  purpose  of  the 
release,  whether  to  release  the  appellee  personally,  or  in 
bankruptcy,  or  both.  Conceding  this  to  be  a  proper  question 
for  the  purposes  now  under  consideration,  it  is  fully  cov- 
ered by  the  interrogatories  numbered  four  and  ten  and  one- 
half,  and  the  answers  thereto. 

Bht  we  may  further  add  that  if  all  of  the  said  interroga- 
tories had  been  pertinent  and  proper  we  would  not  reverse 
the  judgment  because  of  their  rejection,  except  it  appeared 
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from  the  record  that  answers  thereto  favorable  to  the  appel- 
lant would  have  controlled  the  general  verdict,  and  it  does 
not  so  appear. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  27, 1890. 


No.  14,217. 

The  Cbaig  School  Township  v.  Scott. 

TowKBHiP. — Parchaae  by  Trwieea  of  School  Land  for  Joint  Graded  School — 
SUUuU. — The  statute^  section  4446,  B.  S.  1881,  empowers  the  trus- 
tees of  two  or  more  school  townships  to  organize  a  joint  graded 
school,  and  to  purchase  suitable  real  estate  to  be  used  for  that  purpose. 
The  trustees  are  the  sole  judges  of  the  right  to  purchase  property  of  this 
character,  and  in  the  absence  of  fraud  between  the  trustees  and  the  sel- 
ler their  decision  is  conclusive. 

Same. — Propriety  of  Purchase. — Action  upon  Note  for  PurehoM- Money, — The 
advisability  or  necessity  of  the  school,  or  the  question  as  to  whether  the 
property  purchased  was  suitable  or  proper,  can  not  be  inquired  into  in 
an  action  upon  a  note  given  for  the  purchase-money. 

Same. — Parties.— In  an  action  upon  th^  note  for  the  purchase-money, 
which  was  made  payable  to  the  trustees  of  the  Moorefield  Lodge  of 
Masons,  thef  vendors  of  ^the  real  estate,  and  by  them  endorsed  and  as- 
signed to  the  plaintiff,  neither  the  trustees  nor  the  grand  lodge  is  a  nec- 
essary party  defendant. 

Same. — Fraternal  Order. — Knowledge  of  Members  not  Knowledge  cf  Order. — 
The  knowledge  of  a  member  of  a  fraternal  order  of  any  fact  is  not  the 
knowledge  of  the  order;  and  the  charge  of  fraudulent  knowledge  of  the 
order  is  not  established  by  the  fraudulent  knowledge  or  actions  of  a 
member  of  it. 

SAVB.—Fravdulent  Purpose  of  Trustee. — Sale  by  Vendor  in  Oood  Faith. — Be- 
cowry  on  Note  for  Purefiose- Money. — Although  the  trustee  had  a  fraudu- 
lent purpose  in  purchasing  the  property,  if  the  sale  was  made  by  the 
vendor  in  good  faith,  and  taken  possession  of  by  the  township  and  re- 
tained, a  recovery  on  the  note  for  the  purchase-money  can  not  be  de- 
feated. 

From  the  Switzerland  Circuit  Court. 
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F.  if.  Griffith  and  W.  R.  JohnaUmy  for  appellant. 
W.  D.  Ward  J  J".  A.  Vanosdol  and  G.   ^S.  Pleaaanh,  for 
appellee^ 

Olds^  J. — -This  was  an  action  brought  by  the  appellee 
against  the  appellant  on  a  note  executed  by  the  trustee  of 
said  Craig  School  Township^  for  and  on  behalf  of  said  town- 
ship, to  the  trustees  of  Moorefield  Lodge,  No.  213,  F.  and  A. 
M.,  and  by  said  trustees  of  said  lodge  assigned  by  indorse- 
ment in  writing  to  the  appellee,  and  alleged  to  have  been 
given  for  the  purchase-money  of  certain  real  estate  and  a 
building  purchased  by  the  trustee  of  said  township  from  said 
lodge  for  the  purpose  of  being  used  for  a  joint  graded  school 
for  Craig  and  Pleasant  townships  of  said  county. 

The  complaint  was  in  three  paragraphs.  A  demurrer  was 
filed  to  the  first  and  third  paragraphs,  and  sustained  to  the 
first  and  overruled  as  to  the  third,  and  exceptions  reserved. 
An  answer  was  filed  by  the  appellant,  consisting  of  several 
paragraphs,  and  a  demurrer  sustained  as  to  the  third  and 
fourth  paragraphs,  and  exceptions  taken. 

There  was  a  trial  had,  resulting  in  averdict  and  judgment 
for  the  appellee.  Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  exceptions  taken.  The  errors  as- 
signed are : 

1st.  Overruling  the  demurrer  to  the  third  paragraph  of 
complaint. 

2d.  Sustaining  the  demurrer  to  the  third  and  fourth  par- 
agraphs of  the  appellant's  answer. 

3d.     Overruling  the  appellant's  motion  for  a  new  trial. 

4th.  That  the  second  paragraph  of  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  causes  of  demurrer  to  the  third  paragraph  of  the  com- 
plaint are  want  of  sufficient  facts  to  constitute  a  cause  of  ac- 
tion, and  defect  of  parties  defendant,  in  that  the  trustees 
to  whom  the  note  was  made  payable  should  have  been  made 
parties ;  also,  for  the   same   cause,  for  the   reason  that  the 
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Grand  Lodge  of  F.  &  A.  M.  of  Indiana  should  have  been 
made  a  party. 

V    It  is  contended  that  the  assignors  of  the  note  should  have 
been  made  parties  defendant. 

The  note  was  made  payable  to  the  trustees  of  the  Moore- 
field  Lodge,  No.  213;  F.  &  A.  M.,  and  it  is  alleged  in  the 
complaint  that  the  note  was,  by  the  tra<^tees  of  said  lodge, 
transferred  by  endorsement  in  writing.  It  is  further  al- 
leged that  the  said  trustees,  naming  them,  who  made  said 
assignment,  were  trustees  at  the  time,  but  that  since  such 
assignment  said  lodge  had  been  disbanded  and  its  charter 
surrendered. 

There  was  no  necessity  of  making  either  the  trustees  of 
the  Moorefield  Lodge  or  the  Grand  Lodge  parties  defend- 
ants. The  note  was  properly  endorsed,  and  the  title  to  it 
was  transferred  to  and  vested  in  the  appellee. 

It  is  further  contended  that  the  third  paragraph  of  com- 
plaint is  defective  for  the  reason  that  it  does  not  show  any 
necessity  for  the  purchase  of  the  property,  or  allege  facts  cre- 
ating a  necessity  for  such  purchase,  or  for  a  graded  school. 

Section  4446,  R.  S.  1881,  authorizes  the  school  trustees  of 
two  or  more  distinct  municipal  corporations  for  school  pur- 
poses to  establish  joint  graded  schools,  and  further  author- 
izes such  trustees  to  purchase  suitable  grounds  for  such 
graded  schools,  and  to  erect  suitable  buildings  thereon,  and 
it  provides  that  the  title  to  such  property  shall  vest  jointly 
in  the  corporations  establishing  such  graded  schools.  This 
section  of  the  statute  contemplates  and  authorizes  the  trus- 
tees of  two  or  more  school  townships  to  join  together  and 
to  purchase  real  estat-e  suitable  for  graded  school  purposes, 
and  to  establish  graded  schools.  It  makes  the  trustees  the 
judges  of  the  propriety  and  advisability  of  establishing  such 
graded  schools  and  of  purchasing  real  estate  for  that  pur- 
pose, and  this  paragraph  of  the  complaint  alleges  facts  and 
shows  that  the  real  estate  for  which  the  note  sued  upon  was 
given  for  part  of  the  purchase-money  was  purchased  by  the 
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trustees  of  said  Craig  township  and  Pleasant  township  for 
use  as  a  graded  school  building;  that  it  was  suitable  and 
proper  for  such  purpose^  and  that  it  was  a  necessity  to  pur- 
chase real  estate  for  that  purpose ;  that  the;  trustees  of  said 
two  townships  joined  in  making  such  purchase,  and  that 
they  took  deeds  from  said  masonic  lodge  tp  each  of  said 
townships  for  the  undivided  one-half  of  the  same,  and  that 
both  deeds  were  executed  at  the  same  time.  The  averments 
of  facts  in  the  complaint  show  a  legitimate  exercise  of  power 
by  the  trustees  of  said  two  townships  in  making  such  pur- 
chase. The  demurrer  was  properly  <5verruled  to  the  third 
paragraph  of  the  complaint.  The  second  paragraph  of  the 
complaint  is  similar  to  the  third  and  presents  no  different 
question,  and  the  assignment  of  error  as  to  it  is  not  well  taken. 

The  third  paragraph  of  answer  alleges  that  there  was  no 
occasion  for  the  purchase  of  said  property  by  said  township ; 
that  there  was  no  necessity  for  a  jpint  graded  school  by  said 
Craig  and  Pleasant  townships;  that  there  was  never  any  graded 
school  organized  or  conducted  by  said  townships ;  that  said 
lodge,  at  the  same  time  of  executing  the  deed  to  the  appellee 
for  the  undivided  one-half  of  the  upper  story  of  the  build- 
ing upon  said  real  estate,  also  executed  a  deed  to  Pleasant 
township  for  all  of  said  property,  describing  the  lot  upon 
which  the  same  was  situated ;  that  the  title  to  the  property 
so  conveyed  to  the  appellee  is  defective,  if  not  void,  and  that 
the  township  received  no  benefit  from  such  conveyance. 

It  is  not  alleged  that  the  lodge  of  which  the  appellant  pur- 
chased had  any  knowledge  that  a  graded  school  was  not  or- 
ganized, or  that  such  school  would  not  be  conducted  in  said 
building,  and  no  facts  are  alleged  tending  to  show  but  that 
the  lodge  sold  and  conveyed  the  property  to  the  towuHhip  in 
good  faith,  believing  the  same  was  being  purchased  to  be 
used  for  graded  school  purposes.  The  complaint  alleged  the 
purchase  of  said  premises  for  the  purpose  of  establishing  a 
graded  school  jointly  with  Pleasant  township,  and  using  said 
building  for  said  purposes  ;  and  further  alleges  that  the  ap- 
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pellant  accepted  said  deed  for  the  same  and  entered  into  pos- 
session of  the  same.  The  fact  that  the  appellant  entered  into 
pbssession  of  said  property  is  not  controverted  in  the  answer, 
nor  does  it  allege  any  o£Per  or  willingness  to  rescind  the  con- 
tract of  purchase. 

There  was  an  answer  in  denial  pleaded  to  the  complaint. 

The  statute  empowers  the  trustees  of  two  or  more  school 
townships  to  organize  a  joint  graded  school,  and  to  purchase 
suitable  real  estate  to  be  used  for  the  purpose  of  such  school, 
and  having  such  power  they  determine  the  advisability  and 
necessity  for  such  school,  and  by  making  a  purchase  for  that 
purpose,  the  contract  becomes  valid  and  binding.  The  ad- 
visability or  necessity  of  the  school  at  the  time  of  the  pur- 
chase can  not  be  inquired  into  in  an  action  brought  upon  a 
note  given  for  the  purchase-money. 

The  trustees  having  determined  to  establisha  joint  graded 
school,  they  had  the  power  to  purchase  real  estate  to  be  used 
for  that  purpose,  and  such  purchase  would  be  valid  and  bind- 
ing although  the  purpose  of  establishing  and  conducting  a 
school  of  that  character  might  afterwards  be  abandoned. 

When  the  trustees  joined  together  and  purchased  real  es- 
tate of  one  who  owned  the  same  for  that  purpose,  and  the 
owner  in  good  faith  conveyed  the  same  to  the  townships,  and 
the  townships  took  possession  of  the  same,  the  owner  of  the 
land  conveying  the  same  had  the  right  to  enforce  the  contract 
and  collect  his  purchase-money,  and  especially  is  this  true 
while  the  township  still  holds  possession  of  the  land  and  the 
benefit  of  the  contract. 

The  fourth  paragraph  alleges  collusion  between  the  one 
trustee,  the  trustee  of  appellant,  and  some  members  of  the 
lodge  to  procure  a  sale  of  the  real  estate  to  enable  the  lodge 
to  realize  money  from  the  property  and  pay  a  debt  of  the 
lodge  for  which  they  were  individually  liable,  and  that  they 
caused  a  petition  to  be  circulated  and  signed  by  a  large  num- 
ber of  the  citizens,  requesting  the  then  trustee  to  purchase 
said  building  for  joint  graded  school  purposes.  And  it  avers 
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that  the  township  was  not  in  need  of  a  graded  school,  and 
if  they' did  the  property  purchased  was  not  suitable. 

This  paragraph  shows  that  a  petition  was  circulated  and 
largely  signed  by  the  citizens  of  said  appellant  township,  re- 
questing the  then  trustee  to  join  with  the  trustee  of  said 
Pleasant  township  and  purchase  said  property.  It  in  no  way 
controverts  the  fact  that  the  trustee  of  Pleasant  township 
acted  in  good  faith,  ol:  that  the  property  was  conveyed  as 
alleged  in  the  complaint  to  the  two  townships,  and  that  the 
same  was  taken  possessioii  of  by  the  appellant,  nor  does  it 
appear  but  that  a  joint  graded  school  was  organized,  and  the 
same  is  being  conducted  in  said  building.  The  townships 
still  retain  the  title  and  possession  of  the  property,  and  have 
never  offered  to  reconvey  or  rescind  the  contract. 

The  demurrer  was  properly  sustained  to  both  the  third 
and  fourth  paragraphs. 

Nothing  appears  in  the  record  in  this  case  to  show  that 
the  purchase  was  made  in  violation  of  sections  6006  and 
6007,  R.  S.  1881,  and  we  can  not  therefore  presume  that  such 
debt  was  contracted  in  violation  of  such  sections.  The  ques- 
tion presented  involves  the  right  of  township  trustees  to 
join  and  purchase  property  to  be  used  for  joint  graded  school 
purposes  under  section  4446,  and  what -we  have  said  proceeds 
upon  the  assumption  that  sections  6006  and  6007  were  not 
violated. 

By  the  overruling  of  the  appellant's  motion  for  a  new 
trial,  some  questions  are  presented  as  to  the  correctness  of 
the  instructions  given  and  refused  by  the  court.  We  do  not 
deem  it  necessary  to  set  out  the  instructions.  Objection  is 
made  to  the  second  instruction  given,  which  gives  a  synop- 
sis of  the  defence  set  up  in  the  sixth  paragraph  of  answer. 
This  paragraph  is  pleaded  upon  the  theory  that  the  sale  of 
the  property  was  made,  and  the  note  sued  on  executed, 
through  a  fraudulent  conspiracy  entered  into  between  Jes- 
ter, the  then  trustee  of  the  township,  and  the  lodge  of  which 
the  property  was  purchased,  which  had  not  been  ratified  by 
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the  townships,  and  that  the  townships  had  in  no  way  re- 
ceived or  accepted  the  benefits  of  the  purchase.  The  in- 
struction is  not  objectionable.  It  properly  stated  thetheory 
of  the  paragraph  of  answer. 

Objection  is  made  to  the  eighth  instruction  by  which  the 
court  told  the  jury  that  "Knowledge  of  a  member  of  a 
fraternal  order  of  any  fact  is  not  the  knowledge  of  the  or- 
der, and  the  charge  of  fraudulent  knowledge  of  the  order  is 
not  established  by  the  fraudulent  knowledge  or  actions  of  a 
member  of  it.''     This  instruction  is  correct. 

By  the  thirteenth  instruction  the  jury  are  told  that  if  the 
trustee  was  intending  to  perpetrate  a  fraud  in  the  purchase 
of  the  property,  and  the  lodge  was  cognizant  of  it  and  par- 
ticipated in  the  fraud,  and  the  appellant  never  received  title 
to  or  came  into  possession  of  the  property,  the  plaintiff 
could  not  recover. 

Although  the  trustee  had  a  fraudulent  purpose  in  pur- 
chasing the  property,  if  the  seller  had  no  knowledge  of  such 
fraudulent  purpose,  and  in  good  faith  sold  and  conveyed  the 
property  to  the  townships  Craig  and  Pleasant  for  the  purpose 
of  being  used  and  occupied  in  conducting  a  joint  graded 
school,  and  the  townships  took  possession  of  the  same,  and 
the  appellant  kept  the  possession  and  retained  the  title  and 
benefit  of  the  purchase,  they  can  not  defeat  a  recovery  on 
the  note  for  the  purchase-money. 

The  other  questions  presented  by  the  giving  and  refusal 
of  instructions  do  not  involve  different  questions  from  tbose 
already  discussed. 

It  is  contended  that  the  trustees  are  not  the  sole  judges 
of  the  right  to  purchase  property  of  this  character,  and  that 
the  necessity  and  advisability  of  organizing  and  establishing 
such  a  school  may  Ibe  raised  in  an  action  for  the  purchase- 
money,  also,  the  question  as  to  whether  the  property  pur- 
chased is  suitable  and  proper,  but  we  can  not  agree  with 
this  theory.  We  think  the  trustees  are  empowered  to  pur- 
chase property  of  this  character,  and  in  the  absence  of  fraud 
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between  the  trustees  and  seller  their  decision  is  conclasive, 
and  especially  the  township  can  not  retain  title  to  the  prop- 
erty  and  the  benefit  of  the  purchase  and  defeat  a  recovery,  as  , 
contended  for  in  this  case.  Johnson  School  Tp,  v.  Citizena 
Bank,  81  Ind.  515;  Boyd  v.  Mill  Oreek  School  Tp.,  114  Ind. 
210;  Honey  Oreek  School  J^).  v.  Barnes,  119  Ind.  2^13; 
Sheffield  School  Tp.  v.  Andreas,  56  Ind.  157. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  May  27, 1890. 


No.  14,289. 

The  NoBLEsyiiiLE  Gas  and  Improvement  Ca.  v.  Loehb. 

Neglioengb. —  Chntributory,  —  What  Consiiiuies, — Falling  into  Unguarded 
Ditch, — It  can  not  be  said,  as  a  matter  of  law,  that  one  who  runs  to  a 
fire,  on  a  dark  night,  on  the  streets  of  a  city,  to  assist  in  extinguishing 
it,  falling  into  an  open  ditch  and  receiving  an  injury,  is  guilty  of  oon- 
tributoiy  negligence.  In  the  absence  of  some  notice  to  the  contrary  he 
had  the  right  to  presume  that  the  streets  were  in  a  reasonably  safe  con- 
dition. 

GoBFORATiON. — Oos  Com^pony, —  Unauthorized  Ad  of  IndividwU  Director. — 
Street  Excavaiion. — Liability  to  Person  Injured  by  Falling  into, — A  gas  com- 

.  pany  is  not  liable  to  a  person  injured  by  falling  into  a  ditch  left  ungnardr 
ed,  which  was  constructed  under  the  direction  of  one  of  the  directors, 
without  authority  from  the  board  to  act  for  the  company. 

SpbciaIi  Verdict.— jPat/twe  to  Find  Essential  Pads, — TntendmerU. — A  special 
▼erdict  must  contain  a  finding  of  the  facts,  and  if  any  fact  essential  to 
support  the  judgment  is  not  found,  the  judgment  must  fall.  Nothing 
can  be  supplied  by  intendment. 

From  the  Boone  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellant. 

R.  R.  Stephenson  and  W.  R.  Fertig,  for  appellee. 

OoFFEYy  J. — This  was  an  action  instituted  by  the  appel- 
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lee  against  the  appellant  for  the  purpose  of  recovering  dam- 
ages alleged  to  have  been  sustained  by  the  appellee  by  rea- 
son of  falling  into  a  ditch  constructed  by  the  appellant  in 
the  streets  of  the  city  of  Noblesville. 

The  complaint  consists  of  two  paragraphs. 

The  first  alleges^  substantially^  that  the  appellant  is  a  cor- 
poration^ duly  organized  under  the  laws  of  the  State  of  In- 
diana^ and  is  engaged  in  the  business  of  supplying  natural 
gas  to  the  citizens  of  Noblesville  through  mains  sunk  into 
the  earth  along  the  streets  of  said  city ;  that  in  constructing 
its  gas  mains  to  the  Evans  Flouring  Mill,  on  Polk  street^  in 
said  city,  said  appellant  dug  a  trench  along  said  street  two 
feet  wide  and  four  feet  deep,  and  wrongfully,  carelessly  and 
negligently  left  the  said  trench  open  and  exposed  for  a  period 
of  three  weeks,  with  no  guards,  lights  or  other  signals,  to  in- 
dicate to  persons  using  said  street  the  existence  or  location 
of  said  trench,  or  the  danger  of  passing  along  or  over  that 
part  of  the  said  street ;  that,  on  the  1st  day  of  May,  1887, 
one  dark  night  while  said  trench  was  in  the  condition  afore- 
said, an  alarm  of  fire  was  given  from  said  mill,  and  the  ap- 
pellant, with  many  other  citizens,  was  running  to  said  mill 
for  the  purpose  of  assisting  in  the  extinguishment  of  said 
fire,  and  the  appellant  fell  into  said  trench,  without  any  fault 
or  negligence  on  his  part,  whereby  he  was  injured. 

The  second  paragraph  of  the  complaint  does  not  differ 
materially  from  the  first,  except  in  a  description  of  the  in- 
juries received  by  the  appellee  and  the  extent  of  the  same. 

The  court  overruled  a  demurrer  to  each  paragraph  of  the 
complaint,  to  which  appellant  excepted. 

On  issues  formed  the  cause  was  tried  by  a  jury,  who,  un- 
der instructions  of  the  court,  returned  a  special  verdict,  upon 
which  the  court  rendered  judgment  for  the  appellee. 

It  is  contended  by  the  appellant  that  it  affirmatively  ap- 
pears by  the  complaint  that  the  appellee  was  guilty  of  con- 
tributory negligence  in  running  ou  the  street  on  a  dark  night. 
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and  that,  therefore,  the  complaint  is  bad^  and  as  a  conse- 
queDce  the  court  erred  in  overruling  its  demurrer. 

We  can  not  say  as  a  matter  of  law  that  the  appellee^  in 
running  to  a  fire  on  the  streets  of  the  city  of  Noblesville,  on  a 
dark  night,  was  guilty  of  negligence.  In  the  absence  of  somo 
notice  to  the  contrary,  he  had  the  right  to  presume  that  said 
streets  were  in  a  reasonably  safe  condition.  Jennings  v. 
Van  Schaicky  108  N.  Y.  530;  Shook  v.  City  of  Cohoes,  108 
N.  Y.  648;  Stevens  v.  City  of  Loganspoi^t,  76  Ind.  498. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

It  is  contended  by  the  appellant  that  the  special  verdict 
of  the  jury  is  not  sqfficient  to  authorize  a  judgment  in  favor 
of  the  appellee  as  against  the  appellant. 

The  first  contention  is  that  it  is  not  found  by  the  verdict 
that  the  appellant  constructed,  or  authorized  the  construc- 
tion of,  the  trench  into  which  the  appellant  fell. 

So  much  of  the  special  verdict  as  relates  to  this  branch  of 
the  case  is  as  follows : 

"  That  in  March  or  April,  1887,  said  defendant  com- 
menced negotiations  with  J.  C.  Evans  to  supply  bis  mill 
and  elevator,  on  Polk  street  in  said  city,  with  natural  gas^ 
by  piping  it  under  ground  to  his  said  mills,  and  pending  ' 
such  negotiations,  and  before  a  final  contract  had  been  mad(( 
with  him,  a  difference  of  opinion  arose  in  the  defendant's 
board  of  directors  as  to  running  the  pipes  to  said  mill  and 
elevator  before  said  contract  had  been  signed  by  said  Evans, 
some  of  the  directors  wishing  said  pipes  to  be  put  in  the 
trenches  and  run  to  said  mill  before  the  contract  was  made, 
but  a  majority  of  the  board  was  opposed  to  this ;  and  while 
this  difference  of  opinion  existed,  and  before  the  contract 
with  Evans  was  completed,  one  of  the  directors  of  the  com- 
pany caused  some  of  the  men,  about  the  latter  half  of  April, 
1887,  to  dig  such  trench  along  Polk,  one  of  the  public  streets 
in  said  city  leading  from  the  company's  principal  gas  mains 
Vol.  124.— 6 
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in  said  city^  north  along  said  Polk  street  to  said  mills  and 
elevator,  for  the  purpose  of  supplying  said  mills^  when  said 
contract  should  be  made^  with  gas  through  pipes  to  be  laid 
in  Said  trench.  Said  trench  was  so  constructed  by  said  men 
within  eight  or  ten  feet  of,  and  along  the  front  of  said  ele- 
vator on  said  Polk  street.  *  *  *  Qu  discovering  that 
said  trench  was  being  dug  the  defendant,  through  it-s  proper 
officers  and  agents,  stopped  the  men  and  filled  up  a  portion 
of  said  trench,  but  did  not  fill  up  that  part  in  front  of  the 
elevator  until  after  the  plaintiff  fell  in,  as  hereinafter  found, 
when  one  of  its  workmen  filled  it  up.  The  men  who  dug 
the  trench  were  paid  by  Doc.  Booth  for  their  labor  in  so  do- 
ing, as  treasurer  of  the  Gas  and  Improvement  Company  of 
Nobiesville,  Hamilton  couhty,  Indiana.  *  *  *  In  June, 
after  said  accident,  the  defendant  made  a  contract  with  said 
Evans  to  supply  said  mills  and  elevator  with  gas,  and  re- 
opened said  trench,  and  straightened  it,  and  put  in  Its  pipes, 
and  has  furnished  said  Evans  with  gas  ever  since/' 

The  directors  of  a  corporation  act  as  a  board,  and  not  in- 
dividually, unless  specially  authorized  by  the  board  to  act, 
and  then  they  act  as  special  agents  with  special  powers,  and 
not  as  directors.  A  single  director  has  no  power,  by  virtue 
of  his  office,  to  act  for  or  bind  the  corporation,  except  in  so 
far  as  the  power  has  been  delegated  to  him  by  the  board  of 
dii:ectors.  No  director,  not  even  the  president  of  the  board, 
as  a  general  rule,  has  any  implied  power  or  authority  de- 
rived from  his  office,  to  act  as  the  agent  of  the  corporation, 
but,  like  any  other  agent,  he  must  derive  his  power  from  the 
board  of  directors.  The  act  of  less  than  a  majority  of  the 
board  of  directors  is  void.  Wood  Railway  Law,  pp.  408, 
422;  Pierce  Railroads,  p.  34;  Rorer  Railroads,  p.  224. 

It  follows,  from  these  authorities,  that  theactof  oneof  the 
appellant's  directors,  in  constructing  the  trench  in  question, 
was  not  the  act  of  the  appellant  simply  by  reason  of  the  fact 
that  he  was  a  director ;  but  to  bind  the  appellant  it  must  ap- 
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pear  that  he  was  acting  under  some  authority  derived  from 
the  board  of  directors. 

It  remains^  therefore^  to  inquire  whether  there  is  anything 
in  the  special  verdict  from  which  it  appears  that  the  director 
ordering  the  trench  was  acting  under  the  authority  of  the 
appellant.  A  special  verdict  must  contain  a  finding  of  the 
facts,  and  if  any  fact  essential  to  support  the  judgment  is  not 
found  the  judgment  must  fall.  Nothing  can  be  supplied  by 
intendment.  A  failure  to  find  a  fact  in  favor  of  a  party, 
upon  whom  the  burden  as  to  such  fact  rests,  is  equivalent  to 
finding  such  fact  against  him.  Housworth  v.  Bloomhuffy  54 
Ind.  487 ;  Buchanan  v.  Milligan,  108  Ind.  433 ;  Tovm  of 
Albion  V.  Hetricky  90  Ind.  545;  Dixoii  v.  Duke,  S^  Ind. 
434 ;   Vinto7i  v.  Baldmn,  95  Ind.  433. 

There  is  no  finding  that  the  trench  into  which  the  appel- 
lee fell  was  constructed  by  the  appellant,  or  by  its  authority, 
nor  that  the  parties  who  did  construct  it  had  any  authority 
from  the  appellant  to  do  so.  Indeed,  it  appears  that  as  soon 
as  the  appellant  learned  of  its  construction  it  filled  up  a  part 
of  the  same.  The  fact  that  the  men  who  did  the  work  were 
paid  out  of  the  appellant^s  treasury  was  an  evidential  fact 
tending  to  prove  that  the  trench  was  constructed  by  the  au- 
thority of  the  appellant,  but  is  not  conclusive  upon  the  ques- 
tion. 

In  our  opinion  the  verdict  before  us  is  not  sufficient  to  au- 
thorize a  judgment  for  the  appellee. 

Other  questions  are  presented  and  argued,  but  as  they  are 
not  necessary  to  a  decision  of  the  cause,  and  may  not  arise 
upon  another^trial,  we  deem  it  unnecessary  to  decide  them. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

FUed  May  27, 1890. 
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111  ^1  Long,  Executor,  v.  Straus  et  al. 

Deposition. — Notice, — Sufficiency  of,— A  deposition  will  not  be  sappressed 
on  the  ground  that  the.  notice  was  insufficient,  if  the  notice  given  se- 
cured the  attendance  of  all  the  parties  at  the  proper  place  and  time. 

Sams. — Pendency  of  AppeaL — Depositions  to  preserve  testimonj  may  be 
taken  at  anj  time,  and  the  fact  that  the  case  is  pending  on  appeal  does 
not  deprive  the  parties  of  this  right. 

Sbttlembnt. — Mutual  Dealings  between  Pdriies. — Itenw  of  Account. — /Ve- 
eumption. — Where  there  are  mutual  dealings  between  parties,  settlements 
made  and  notes  given  by  one  of  the  parties,  the  presumption  is  that  the 
settlements  covered  and  included  all  the  items  of  the  account. 

Patmemt. — Delay  in  Presenting  Claim. — Pretumption. — A  delay  of  almost 
twenty  years  in  presenting  a  claim,  taken  in  connection  with  other  cir- 
cumstances, was  properly  treated  as  creating  a  presumption  that  the 
money  deposited  with  the  defendants  had  been  repaid. 

From  the  De  Kalb  Circuit  Court. 

W.  L.  Penjieldy  H.  G,  Zimmerman^  D,  W.  Green  and  F.  P. 
Bothwell,  for  appellant. 

J.  H,  Baker  and  F,  E.  Baker ,  for  appellees. 

Elliott,  J. — This  case  is  here  for  the  second  time.  Long 
V.  Strau8y  107  Ind.  94.  The  questions  presented  by  the  pres- 
ent appeal  arise  on  the  ruling  denying  a  new  trial. 

It  is  insisted  by  appellant's  counsel  that  the  court  erred 
in  refusing  to  suppress  the  deposition  of  Edmund  D.  Meagher 
because  sufficient  notice  was  not  given^  but  we  think  coun- 
sel are  in  error.  The  notice  given  accomplished  its  purpose, 
for  it  secured  the  attendance  of  all  the  parties  at  the  proper 
place  and  time,  and  it  is  quite  clear,  therefore,  that  the  ap- 
pellant can  not  successfully  assert  that  the  time  intervening 
between  the  service  of  the  notice  and  the  time  fixed  for  tak- 
ing the  deposition  was  insufficient. 

It  is  also  argued  that,  as  the  cause  was  pending  in  this 
court  at  the  time  the  deposition  was  taken,  it  should  have 
been  suppressed.  There  is  no  strength  in  this  position.  The 
appellees  had  a  right  to  take  depositions  to  preserve  testi- 
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mooy  at  at  any  time,  and  the  fact  that  the  case  was  pending 
on  appeal  did  not  deprive  them  of  4;his  right.     They  were 
not  bound  to  take  the  risk  of  losing  the  testimony  ;  but  had  . 
there  been  no  opportunity  for  using  it  they  would  have  been 
compelled  to  pay  the  costs  of  securing  it. 

It  was  competent  for  the  book-keeper  to  state  that  all 
loans  and  deposits  were  entered  on  the  books  of  the  appel- 
lees. This  is  so,  because  the  evidence  tended  to  show  vari- 
ous settlements  of  accounts  wherein  the  books  were  bal- 
anced, and  as  there  were  settlements  made  and  accounts  bal- 
anced, the  testimony  of  the  book-keeper  tended  strongly  to 
show  that  the  claim  sued  on  was  included  in  the  settle- 
ments. 

The  instructions  presented  the  law  fully  and  fairly  to  the 
jury.  The  rule  is  well  established,  that  where  there  are 
mutual  dealings  between  the  parties,  settlements  made  and 
notes  given  by  one  of  the  parties,  the  presumption  is  that  the 
settlements  covered  and  included  all  the  items  of  the  account. 
Coon  V.  Brovm,  13  Ind.  150;  Wilkins  v.  Ferguson,  47  Ind. 
136  ;  Dodds  v.  Dodds,  67  Ind.  293 ;  Gregg  v.  Union  County y 
etc.y  Bank,  87  Ind.  238;  Lake  v.  Tyaen,  6  N.  Y.  461. 

Long  delay  in  presenting  a  claim  may,  in  some  instances, 
be  a  circumstance  tending  to  prove  payment,  and  in  other 
instances  it  may  be  sufficient,  when  taken  in  connection  with 
other  circumstances,  to  create  a  presumption  of  payment.  In 
this  instance  it  was  clearly  proper  to  treat  the  long  delay  (a 
delay  lacking  only  two  or  three  days  of  twenty  years),  taken 
in  connection  with  other  circumstances,  as  creating  a  pre- 
sumption that  the  money  deposited  with  the  appellees  had 
been  repaid. 

The  judgment  below  is  so  clearly  right,  on  the  merits,  that 
we  could  not  reverse,  even  if  we  had  found  some  errors  in  the 
record;  but  we  have  found  none  of  any  materiality  what- 
ever. 

Judgment  affirmed. 

Filed  Maj  27, 1890. 
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HuKiciPAL  GoRFOBATiON. — Town. — Opening  <4  Street. — CommMoner^  £U- 
porL — Aeoeptanee  cf  by  TruUees. — Barol  Evidence. — Where  the  record  of  the 
board  of  trustees  shows  that  a  proper  petition  praying  for  the  opening 
of  a  street  was  filed ;  that  commissioners  were  duly  appointed  to  assess 
benefits  and  damages,  and  that  the  commissioners  made  and  filed  their 
report  with  the  town  clerk,  but  fails  to  show  that  the  board  accepted  the 
report  within  twenty  days,  or  that  any  further  action  was  taken  by  that 
body  in  opening  the  street,  it  is  incompetent  to  prove  by  parol  that  the 
board  of  trustees  accepted  the  report  within  the  time  prescribed,  and 
that  it  determined  to  make  the  appropriation  of  the  land  therein  des- 
cribed. 

Sams. — Act  of  Mumeipal  Body. — Competent  Evidence  cf. — The  only  compe- 
tent evidence  of  any  actor  proceeding  of  a  municipal  body  upon  which 
the  members  of  the  corporate  board  are  required  to  vote,  is  the  record 
of  the  proceedings. 

From  the  Henry  Circuit  Court. 

(7.  8.  Hemly  and  8.  H.  Brovm,  for  appellant. 
«/l  JET.  Melletty  for  appellees. 

Mitchell^  J. — Byer  instituted  this  proceeding  for  the 
purpose  of  enjoining  the  town  of  New  Castle  from  opening  a 
new  street  over  certain  real  estate  owned  by  him.  It  is  con- 
ceded that  the  record  of  the  board  of  trustees  shows  that  a 
proper  petition  praying  for  the  opening  of  the  street  was 
filed  ;  that  commissioners  were  duly  appointed  to  assess  ben- 
efits and  damages,  and  that,  the  commissioners  made  and 
filed  their  report  with  the  town  clerk  as  required  by  the 
statute.  The  record,  however,  failed  to  show  that  the  board 
accepted  the  report  within  twenty  days,  or  that  any  further 
action  was  taken  by  that  body  in  respect  to  opening  the 
street.  The  court  permitted  the  town  to  prove,  by  parol, 
that  the  board  of  trustees  accepted  the  report  within  the  time 
prescribed,  and  that  it  determined  to  make  the  appropriation 
of  the  laud  therein  described.  The  propriety  of  this  ruling 
is  called  in  question.     It  is  undoubtedly  true,  where  one  has 
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been  induced  to  perform  work^  or  expend  money,  on  the 
&ith  of  the  proceedings  of  a  board  of  trustees,  or  common 
council,  that  the  municipality  may  be  estopped,  after  receiv- 
ing the  benefit  of  the  work,  to  say  that  the  evidence  of  the 
proceedings  was  not  properly  preserved.  In  cases  of  that 
character  it  is  always  competent,  in  the  absence  of  a  record, 
to  show  by  parol  that  the  work  was  duly  authorized  by  con- 
tract, or  resolution,  or  that  the  money  was  expended  in  pur- 
suance of  proceedings  actually  taken,  but  not  entered  upon 
the  records  of  the  corporation.  City  of  Logansport  v.  Dyke- 
many  116  Ind.  15,  and  cases  cited.  The  right  of  third  per- 
sons, who  acted  in  good  faith  in  reliance  upon  the  proceed- 
ings of  a  corporate  board,  can  not  be  prejudiced  by  the  de- 
fault, or  neglect,  of  the  ofiQcers  of  the  corporation  who  fail 
to  keep  a  proper  record  of  its  acts,  or  proceedings.  City  of 
Troy  v.  A.  &  N..  R.  R,  Co.,  13  Kan.  70.  In  like  manner, 
where  a  third  person  has  actually  received  the  benefit  or 
consideration  which  resulted  from  the  proceedings  of  a  board 
of  trustees,  he  maybe  estopped  to  deny  the  regularity  of  the 
proceedings,  while  retaining  the  consideration,  on  the  ground 
that  they  were  not  properly  entered  of  record. 

Where,  however,  an  attempt  is  made  to  appropriate  the 
property  of  an  individual,  the  record  of  the  board  of  trus- 
tees must  be  made  to  show  that  the  steps  necessary  to  accom- 
plish the  appropriation  were  taken,  unless  the  owner  of  the 
land  has  in  some  way  estopped  himself  from  denying  the 
fact  of  appropriation.     City  of  Aurora  v.  Fox,  78  Ind.  1. 

It  would  be  going  too  far  to  hold  that  a  municipal  corpo- 
ration might  prove  by  parol  that  the  essential  steps  required 
to  be  taken,  by  the  body  representing  the  municipality,  in 
proceedings  to  appropriate  real  estate  had  been  taken,  al- 
though the  records  of  the  corporation  indicated  nothing  upon 
the  subject.  Whether  the  board  might  cause  its  record  to 
be  corrected,  is  quite  a  different  question,  with  the  decision 
of  which  we  are  not  now  conce,rned.  Chamberlain  v-  City 
of  Evansville,  77  Ind.  542. 
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The  statute  in  which  provision  is  made  for  the  opening 
of  new  streets  requires  the  board  of  trustees  either  to  accept 
or  reject  the  report  of  the  commissioners  appointed  to  assess 
benefits  and  damages,  within  twenty  days  from  the  time  it  is 
filed  with  the  city  clerk.  If  the  board  determines,  by  a  vote 
of  a  majority  of  the  members,  to  appropriate  the  real  estate 
described  in  the  report,  other  duties  are  imposed  upon  it  by 
the  statute,  and  an  appeal  is  allowed  by  any  owner  of  land 
feeling  himself  aggrieved  by  the  report.  Sections  3370, 3371, 
3372,  R.S.  1881. 

Section  3324,  B.  S.  1881,  requires  the  town  clerk  to  at- 
tend all  meetings,  and  record  the  proceedings  of  the  board 
of  trustees.  The  only  competent  evidence  of  any  act  or  pro- 
ceeding of  a  municipal  body  upon  which  the  members  of  the 
corporate  board  are  required  to  vote,  is  the  record  of  the  pro- 
ceedings.    Oity  of  Logansport  v.  Orockett,  64  Ind.  319. 

We  can  not  adopt  the  view  that  many  of  the  most  impor- 
tant steps  in  a  proceeding  to  appropriate  real  estate  for  a 
public  street  may  be  proved  by  parol,  without  any  effort  to 
correct  the  record  of  the  board,  or  to  account  for  the  ab- 
sence of  its  proceedings  from  the  record.  The  appropria- 
tion is  required  to  be  made,  or  determined  upon,  by  a  vote 
of  a  majority  of  the  members  of  the  board  ;  and  the  fact  that 
a  majority  voted  and  made  the  appropriation  can  not  be 
proved  by  parol  without,  in  some  way,  accounting  for  the 
absence  of  the  proper  record  evidence.  Oity  of  Delphi  v. 
Eoans,  36  Ind.  90. 

So  far  as  appears,  this  is  a  naked  attempt  to  prove  an  ap- 
propriation of  real  estate  by  parol.  This  can  not  be  done 
without  in  some  way  bringing  into  requisition  the  doctrine 
of  estoppel. 

The  judgment  is  reversed,  with  costs. 

Filed  May  26, 1890. 
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No.  14;226. 

The  LouisviLiiEy  New  Albany  and  Chicago  Railway 
Company  v.  Graham,  Administeatob. 

Master  akd  Skbyant. — BaUroad, — Action  against  for  Wrongfully  Causing 
Death  <f  Employee, — ComplainL — Suffideney. — A  complaint  by  an  admin- 
istrator in  an  action  against  a  railroad  company  for  negligently  caus- 
ing the  death  of  his  decedent  while  he  was  engaged  in  repairing  a  tun- 
nel on  the  line  of  the  road,  alleged  the  insufficiency  of  the  braces  of  the 
tunnel,  and  its  dangerous  condition,  and  that  it  had  long  remained  in 
such  condition,  the  defendant  knowingly  allowing  it  to  become  and  re- 
main so ;  that  the  defendant,  well  knowing  the  dangerous  condition  of 
the  tunnel,  and  that  its  condition  was  not  visible  by  ordinary  observa- 
tion, ordered  the  deceased,  who  was  free  from  fault,  without  warning 
him  of  the  character  or  condition  of  the  supports,  braces  or  walls,  or  of 
the  danger,  to  work  at  the  place  where  he  was  injured  and  killed,  and 
exposed  him  to  the  perils  and  hazards  of  falling  timbers,  stones  and 
dirt;  that  the  deceased  was  wholly  without  fault,  and  wholly  ignorant 
of  the  condition  or  character  of  the,  tunnel,  rocks,  dirt  and  supports.^ 

JSddy  that  the  complaint  was  not  subject  to  the  objection  that  it  appeared 
therefrom  that  the  deceased  assumed  the  risk  of  the  necessarily  haz- 
ardous work,  nor  to  the  objection  that  it  did  not  show  that  the  danger 
could  not  have  been  known  to  the  deceased  by  the  use  of  ordinary  dili- 
gence and  care. 

Same. — Special  Verdict, — Judgment  for  Flainiiff. — The  jury  in  their  special 
verdict  found  facts  sufficient  to  show  that  the  railroad  company  did  not 
provide  a  safe  place  for  the  deceased  to  work ;  that  the  foreman,  en- 
trusted with  the  superin tendency  of  the  work,  and  acting  for  the  master, 
had  full  knowledge  of  the  dangerous  character  of  the  tunnel  and  the 
liability  of  the  rock  to  fall  and  kill  the  deceased;  that  he  might,  with 
reasonable  diligence,  have  guarded  against  the  danger;  that  the  death 
of  the  deceased  was  caused  by  the  foreman's  negligence,  and  that  the 
deceased  was  without  fault,  and  had  no  knowledge  of  the  dangerous 
condition  of  the  tunnel,  or  the  crack  in  the  rock,  or  its  liability  to  fall 
and  injure  him. 

Hddj  that  the  plaintiff  was  entitled  to  judgment. 

Same. — Bespondeai  Superior. — An  employer  must  use  ordinary  care  and 
reasonable  skill  to  make  safe  the  place  where  he  requires  his  employees 
to  work.  This  duty  the  employer  can  not  delegate,  and  he  can  not  es- 
cape responsibility  by  delegating  the  duty  of  looking  after  and  provid- 
ing a  safe  place  to  any  other  person.  If  the  employer  delegates  such 
doty  to  another,  such  person  acts  for  the  employer,  and  if  such  duty  is 
negligently  performed  the  employer  is  responsible. 
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Same. — Foreman  in  Charge  of  Work, — Fellow-ServanU. — A  foreman  entrusted 
with  explusive  control  of  work,  and  of  providing  a  safe  place  for  em- 
ployees to  work,  acts  in  the  discharge  of  such  duty  for  the  master,  and  is 
not  a  fellow-servant  of  one  injured  through  his  negligence  in  failing  to 
provide  a  safe  place  for  him  to  work,  and  the  railroad  company  is 
liable. 

From  the  Lawrence  Circuit  Court. 

G.  W.  Friedley,  J.  Giles,  E.  C.  Field  and  C.  C.  Matson,  for 
appellant. 

M.  F.  Dunn  and  G.  G.  Dunn,  for  appellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  for  negligently  causing  the  death  of 
appellee^s  decedent.  The  death  of  Miller  occurred  while 
he  was  repairing  a  tunnel  on  appellant's  line  of  railroad  in 
Greene  county,  Indiana,  caused  by  the  falling  of  stone  and 
dirt,  and'the  giving  way  of  the  timbers. 

There  was  a  trial  by  a  jury,  and  a  special  verdict  returned, 
and  judgment  rendered  on  the  special  verdict  in  favor  of  the 
appellee. 

Numerous  errors  are  assigned,  but  the  only  ones  discussed 
are  the  overruling  of  appellant's  demurrer  to  the  first  and  sec- 
ond paragraphs  of  complaint,  upon  which  paragraphs  the 
trial  was  had,  and  the  ruling  of  the  court  in  overruling  the 
appellant's  motion  for  judgment  on  the  special  verdict. 

It  is  contended  that  each  paragraph  of  the  complaint  is 
bad,  for  the  reason  that  it  clearly  appears  from  each  of  them 
that  the  work  in  which  the  deceased  was  engaged  was  neces- 
sarily hazardous,  and  that  the  deceased  assumed  the  risk  re- 
sulting from  falling  stone  and  dirt,  and  that  at  least  the 
complaint  does  not  show  that  the  danger  could  not  have  been  , 
known  to  the  deceased  by  the  use  of  ordinary  diligence  on 
his  part. 

The  complaint  is  not  subject  to  the  objections  urged  to  it. 
It  alleges  the  insuflSciency  of  the  braces  and  the  dangerous 
condition  of  the  tunnel,  and  that  it  had  long  remained  in 
such  condition,  and  that  the  appellant  knowingly  allowed 
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it  to  become  and  remaiu  in  such  condition  ;  that  the  defend- 
ant well  knew  the  dangerous  condition  of  the  tunnel,  and 
that  its  condition  was  not  visible  by  ordinary  observa- 
tion ;  that  the  appellant^  without  any  fault  whatever  on 
the  part  of  the  deceased,  and  without  any  warning  to  him 
of  the  character  or  condition  of  the  supports,  braces  or 
walls,  or  of  the  danger  at  said  point,  ordered  deceased  to 
work  at  the  place  where  he  was  injured  and  killed,  and  ex- 
posed him  to  the  perils  and  hazards  of  falling  timbers,  stones 
and  dirt;  that  said  deceased  at  the  time  was  wholly  free  from 
fault  on  his  part,  and  wholly  ignorant  of  the  condition  oi^ 
character  of  said  tunnel,  rocks,  dirt  and  support  at  said 
point  and  at  said  time. 

The  allegations  of  the  complaint,  and  each  paragraph 
thereof  are  clearly  sufficient  to  avoid  the  objections  urged 
against  them. 

The  jury,  in  their  special  verdict,  found  the  following 
facts: 

"  That  the  defendant  (the  appellant)  was  a  duly  organized 
corporation  operating  the  road,  etc. ;  that  the  said  Alonzo 
Miller  died  by  reason  of  the  injuries  received  in  the  tunnel ; 
that  he  left  surviving  him  as  his  sole  heirs  his  wife,  who  had 
born  to  her  a  child,  the  issue  of  said  marriage,  the  day  fol- 
lowing the  burial  of  the  deceased. 

^'  That  the  said  tunnel,  on  the  line  of  defendant's  road,  in 
July,  1886,  was  badly  out  of  repair  by  reason  of  the  sup- 
ports, which  were  of  wood  10  by  12  inches  square,  and  caps 
of  the  same  size,  breaking  down  and  falling  in,  together  with 
the  dirt  and  stones  above  and  about  them  at  the  east  end  of 
said  tunnel ;  that  the  defendant  corporation  left  the  manage- 
ment and  control  of  the  repairs  thus  going  on  in  said  tunnel 
to  one  George  Richards,  a  boss  and  foreman ;  that  said 
George  Richards,  foreman,  on  the  day  of  the  killing  of  Alonzo 
Miller,  and  prior  to  that  time,  and  during  the  month  of  July, 
1886,  was  in  the  employ  of  the  defendant,  and  as  defend- 
ant's foreman,  superintending  the  repairs  and  work  going  on 
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in  said  tunnel^  ordering,  directing  and  giving  instructions  to 
the  men  therein  employed  and  at  work,  and  at  the  time  of 
the  killing  of  said  Miller  the  said  Bichards,  foreman,  was 
the  sole  and  only  agent  of  the  defendant  in  said  tunnel  ex- 
ercising authority  or  having  power  over  said  Miller  and  said 
men  ;  that  said  Richards  had  employed  said  Miller,  deceased, 
and  said  men,  for  the  defendant;  that  when  said  men  were 
paid  Richards  paid  them  for  the  defendant  as  defendant's 
agent  and  foreman,  and  that  when  men  were  discharged 
Richards  was  the  man  who  discharged  them  ;  that  said  Rich- 
ards was  knowingly  permitted  by  the  defendant  to  exercise 
full  authority  at  said  time  over  said  men  ;  that  he  had  power 
to  employ,  oversee  and  discharge  men. 

"  That  said  Richards  had  been  engaged  on  said  road  and 
in  and  about  said  tunnel  for  about  nine  years,  and  had  charge, 
for  several  years  prior  to  the  killing  of  said  Miller,  of  the 
bents,  timbers,  uprights  and  supports  in  said  tunnel,  and 
was  thoroughly  familiar  therewith,  and  was  fully  advised  of 
the  dangerous  character  of  said  supports  and  of  the  sides 
and  walls  of  said  tunnel  at,  near  and  about  the  point  where 
the  said  Miller  was  killed. 

"  That  said  Miller  was  employed  as  a  common  day  laborer 
in  the  year  1886  by  said  Richards,  defendant's  foreman,  to 
work  in  and  out  of  said  tunnel ;  that  on  the  day  of  said  Mil- 
ler's death  he  was  at  work  on  the  outside  of  said  tunnel,  at 
the  west  end  thereof,  shovelling  dirt,  together  with  other 
men  employed  by  said  Richards ;  that  while  so  at  work  said 
Richards  ordered  him  into  the  tunnel  to  work  to  help  the 
bridge  men  ;  that  at  said  time  said  Richards  had  the  super- 
intendency  of  two  gangs  of  men  as  foreman,  one  a  gang  of 
bridge  men  or  carpenters,  and  the  other  common  laborers,  to 
which  last  said  Miller  belonged,  but  was  frequently  called 
upon  and  required  by  said  Richards  to  help  the  bridge  car- 
penters. 

"  That  upon  the  day  of  his  death,  by  the  order  of  Rich- 
ards, Miller  went  into  the  tunnel  about  135  feet  from  the  east 


MAY   TERM,  1890.  93 

The  LoaisTille,  New  Albany  and  Chicago  Bail  way  Co.  v,  Qraham,  Adm'r. 


end  thereof,  and  assisted  the  carpenters  in  raising  a  bent ; 
that  said  bent  was  raised  and  put  up  under  the  supervision 
and  direction  of  said  Richards,  foreman,  for  defendant,  and 
said  Richards  was  the  only  foreman,  engineer,  master  me* 
chanic  or  road  master  of  the  defendant  in  or  about  said  tun- 
nel ;  that  at  said  point  the  old  bents  in  said  tunnel  were  of 
oak  timber,  10  by  12  inches  square,  and  the  caps  were  of  the 
same  size,  and  the  new  bents  were  12  by  12  inches  square, 
and  the  caps  12  by  14  inches  square ;  that  said  Richards  at 
the  time  knew  that  the  old  bents  were  too  light,  and  in- 
sufficient for  the  purpose,  and  for  that  reason  the  same  was 
being  repaired  and  new  timbers  being  put  in  at  that  time  at 
that  place ;  that  at  that  point  it  was  so  dark  that  many  of 
the  employees  were  using  miners'  lamps. 

^'  That  about  six  feet  west  of  the  new  bent  which  Miller 
assisted  to  put  in,  there  was  the  post,  the  upright  piece  sup- 
porting an  old  bent,  and  prior  to  said  day  there  had  been 
attached  timbers,  called  bagging,  with  .dirt  behind  them, 
which  served  to  support  and  brace  the  walls  and  stone  in 
the  rear  behind  the  post;  that  on  the  morning  of  the  day 
of  the  death  of  Miller,  by  order  of  Richards,  bagging  was 
removed,  leaving  the  walls  and  sides  of  the  tunnel  at  that 
point  unsupported  and  unbraced. 

"  That  between  the  said  post  or  upright  piece  of  the  old 
bent  and  the  new  bent,  near  where  the  bagging  had  been 
removed,  and  on  the  same  side  of  the  tunnel,  by  order  of 
Richards,  a  hole,  called  a  hitch,  was  being  dug  for  the  pur- 
pose of  setting  another  bent  next  west  of  the  other  new  one 
which  Miller  helped  to  raise,  and  was  about  three  or  four 
feet  west  of  the  old  one  referred  to ;  the  digging  of  said 
bitch  had  been  commenced  by  other  workmen,  members  of 
the  carpenters'  g^^g,  and  then  said  Miller  was  ordered  to 
complete  the  digging  of  the  same,  and  while  at  work  dig- 
ging the  same,  he  was  struck  by  a  piece  or  pieces  of  falling 
timbers  and  pinned  down  on  and  against  a  car  and  standard 
of  a  car  belonging  to  the  defendant,  then  at  said  point  on 
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the  track  in  the  tunnel,  and  was  thereby  crushed,  bruised 
and  wounded,  from  which  bruises  and  wounds  he,  within  a 
few  hours  afterwards,  died. 

"  That  at  the  time  of  said  accident,  said  Miller  was  at 
work  down  in  the  ditch  with  a  spade  and  shovel,  furnished 
him  by  said  Richards,  and  said  Miller  was  doing  the  work 
assigned  to  him  in  a  proper  and  skilful  manner,  and  did 
nothing  to  bring  about  the  accident,  or  cause  the  timber  or 
rocks  to  fall. 

^'  That  the  timber  that  struck  said  Miller  was  caused  to 
fall  by  reason  of  a  rock  in  the  wall  of  said  tunnel  which  ex- 
tended from  a  new  bent  erected  that  day,  under  the  orders 
and  supervision  of  Kichards,  near  an  old  bent  which  had 
been  standing  seven  or  eight  years ;  that  the  new  bent  was 
insufficiently  braced,  and  the  timber  in  the  old  was  insuffi- 
cient in  size  and  strength,  as  Richards  well  knew ;  that  the 
upright  piece  was  brash  and  insufficiently  braced ;  that  Mil- 
ler was  at  work  between  the  old  and  new  bent,  the  supports 
thereof,  with  the  knowledge  of  and  under  t\ie  directions  of 
Richards,  and  while  so  at  work,  by  reason  of  a  crack  in  the 
wall  on  the  north  side  of  said  tunnel,  about  eight  feet  west 
and  six  feet  above  a  point  where  said  Miller  was  at  work  in 
said  tunnel,  the  said  Miller  was  injured  and  killed,  said  crack 
in  the  rock  causing  said  rock  to  fall  down  over  and  against 
the  timbers  in  said  tunnel  and  the  supports  thereof,  and 
throwing  the  same  over  and  against  said  Miller  and  kill- 
ing him. 

"  That  said  tunnel  was  about  eleven  feet  broad  and  fifteen 
feet  high ;  there  were  a  locomotive  and  cars  in  the  ti^nnel,  and 
it  was  dark,  and  said  crack  in  said  rock  could  not  be  seen 
by  a  person,  or  by  Miller,  from  the  point  where  he  was  at 
work ;  that  said  Richards'  attention  had  been  called  to  said 
crack  in  the  rock,  and  he  knew  of  it  the  day  before  the  in- 
jury to  said  Miller,  and  said  Richards  examined  said  crack 
the  day  before  the  accident ;  that  said  Richards  probed  the 
crack  and  traced  it  to  a  depth  of  two  and  a  half  inches,  and 
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foand  that  it  turned,  and  took  a  hammer  weighing  about 
three  pounds  and  struck  on  said  rock,  but  after  probing  the 
crack  and  ascertaining  that  it  turned  he  made  no  further  in-  , 
vestigation  of  it ;  that  he  did  not  test  said  rock  with  a  rock 
crowbar  or  other  implement;  that  by  close  examination 
Richards  might  have  had  full  knowledge  of  the  character  of 
said  crack  and  the  danger  thereof;  that  on  the  morning  be- 
fore the  accident  resulting  in  Miller's  death  Richards  again 
climbed  up  and  saw  said  crack,  but  he  made  no  test  that 
morning  to  discover  the  true  'character  and  danger  of  said 
crack  other  than  he  had  the  evening  before ;  that  with 
full  knowledge  of  the  existence  of  said  crack  he  ordered 
Miller  to  work  at  the  place  where  he  was  killed,  with- 
out giving  Miller  any  notice  of  the  existence  of  such  crack, 
or  that  he  had  examined  it;  that  said  rock  which  fell  was 
of  three  or  four  tons  weight. 

"  That  said  Richards  took  no  steps  after  the  discovery  of 
said  crack  to  test  the  depth  of  the  crack  or  strength  of  the 
rock,  and  used  no  precaution,  which  he  might  have  done,  to 
loosen  or  to  prevent  the  falling  down  of  said  stone,  or  to  ^ 
brace  or  in  any  way  prevent  said  stone  from  falling,  or  said 
crack  from  opening ;  that  after  he  discovered  the  crack  he 
removed  some  of  the  bagging,  dirt  and  support  in  front  of 
the  stone  and  near  and  beneath  the  crack ;  that  said  bagging 
and  dirt  had  been  placed  there  as  a  brace  to  the  wall ;  that 
after  said  crack  was  discovered  by  Richards  the  stone  might 
have  been  taken  down. 

"  That  said  Miller  had  no  knowledge  of  the  existence  of 
said  crack  in  said  rock,  or  of  the  fact  that  he  was  in  peril ; 
that  Richards,  with  a  full  knowledge  of  the  liability  of  said 
rock  to  fall  down  and  upon  said  Miller  by  reason  of  said 
crack,  put  him  at  work  at  that  point.'' 

It  is  further  stated  in  the  finding  that  said  Richards  had 
knowledge  of  the  dangerous  condition  of  said  rock  the  day 
before  the  accident ;  that  he  might  have  taken  the  rock  down 
and  prevented  the  injury,  but  instead  of  doing  so  he  negli- 
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gently  and  carelessly  put  Miller  at  work  where  it  might  fall 
and  injure  him,  and  where  it  did  fall  and  cause  the  death  of 
Miller;  that  at  the  time  Richards  ordered  the  said  Miller  to 
work  at  the  point  where  he  was  killed,  he  knew  that  the  rook 
was  cracked  and  liable  to  fall  and  kill  him,  and  the  rock  did 
fall  and  kill  him,  and  that  the  said  Richards,  knowing  the 
condition  of  said  rock,  negligently  and  carelessly  ordered 
and  required  him  to  work  at  said  point,  and  said  Miller  was 
without  fault. 

The  special  verdict  contains  much  irrelevant  matter,  con- 
clusions, and  even  statements  of  evidence,  also  recapitulates, 
and  is  unnecessarily  long,  but  it  contains  sufficient  facts  to 
show  that  the  defendant  did  not  provide  a  safe  place  for  the 
deceased  to  work ;  that  the  foreman,  entrusted  with  the  su- 
perintendency  of  the  work,  and  acting  for  the  master,  had 
full  knowledge  of  the  dangerous  character  of  the  tunnel,  and 
the  liability  of  the  rock  to  fall  and  kill  the  deceased ;  that  he 
might,  with  reasonable  diligence,  have  guarded  against  the 
danger;  that  the  death  of  Miller  was  caused  by  his  negli- 
gence, and  that  Miller  was  without  fault,  and  had  no  knowl- 
edge of  the  dangerous  condition  of  the  tunnel,  or  the  crack 
in  the  rock,  or  its  liability  to  fall  and  injure  him. 

It  is  the  settled  law  of  this  State  that  an  employer  must 
use  ordinary  care  and  reasonable  skill  to  make  safe  the  place 
where  he  requires  his  employees  to  work,  and  that  this  is  a 
duty  which  rests  upon  the  employer,  and  which  he  can  not 
delegate,  and  the  employer  can  not  escape  this  responsibility 
by  delegating  the  duty  of  looking  after  and  providing  a  safe 
place  to  any  other  person.  If  the  employer  delegates  such 
duty  to  another,  such  person  acts  for  the  employer,  and  if 
such  duty  is  negligently  performed  the  employer  is  respon- 
sible. 

In  this  case  the  foreman,  Richards,  had  exclusive  control 
of  the  work  and  of  providing  a  safe  place  for  the  employees 
to  work,  and  in  the  discharge  of  this  duty  he  acted  for  the 
master,  and  was  not  a  fellow-servant  of  the  deceased,  and 
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the  defendant  is  liable  for  his  negligence  in  failing  to  provide 
a  safe  place  for  Miller  to  work.  The  facts  found  clearly  show 
negligence  on  the  part  of  Richards  in  providing  a  safe  place 
for  Miller  to  work,  and  that  Miller^s  death  was  the  result  of 
such  negligence,  and  that  Miller  had  no  knowledge  of  the 
unsafe  condition  of  the  tunnel,  or  of  the  peril  he  was  in  at 
the  point  where  he  was  ordered  to  work  and  was  at  work, 
and  that  he  was  without  fault.  Brazil  Block  Coal  Co.  v. 
Young,  J 17  Ind.  620. 

In  the  case  of  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212^ 
the  court  say  :  "  It  is  undoubtedly  the  duty  of  the  employer 
to  provide  the  employee  with  a  safe  working  place  and  with 
safe  machinery  and  appliances.^'  Again  the  court  say  :  ''  This 
duty  .is  one  which  the  law  enjoins  upon  the  master,  and  it  is 
one  which  can  not  be  so  delegated  as  to  relieve  him  from  re- 
sponsibility. The  agent  to  whom  it  is  entrusted,  whatever 
his  rank  may  be,  acts  as  the  master  in  discharging  it.  He  is 
in  the  master's  place*.'*  Krueger  w.Louisvilley  etc., R.  W.  Co.,  Ill 
Ind.51;  Wright  Fire'ProofingCo.v.Poczekai,221^.'E.IieY>.54S. 

The  appellee  was  entitled  to  judgment  on  the  special  ver- 
dict, and  there  was  no  error  in  overruling  appellant's  motioB 
for  judgment  in  its  favor  on  the  special  verdict. 

Judgment  affirmed,  with  costs. 

nied  May  27, 1890. 


No.  14,182. 

The  State,  ex  bel.  Wall,  v.  Fleming  et  al. 

CofUNTY  Clerk.— Iftntrtmo/  Duty.—StatuU  Defimng.— Section  1213,  R  8. 
1881  y  provides  that  where  an  issue  involving  the  question  of  suretyship 
is  made  between  defendants  jointly  sued,  if  the  issue  be  found  in  favor 
of  the  surety,  the  court  shall  make  an  order  directing  the  sheriff  to 
levy  the  execution  first  upon  and  exhaust  the  property  of  the  principal 
before  a  levy  shall  be  made  upon  the  property  of  the  surety,  ''and  the 
clerk  shall  endorse  a  memorandum  of  tlie  order  upon  the  execution." 

Vol.  124,-7 
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Sake. — Execution. — Failure  io  Endone  Order  to  Exhatui  iVtnc^poTs  I^roperUf. 
— LUAUily  for  Neglect. — The  complaint  in  an  action  by  a  sarety  against 
the  clerk  of  th^  court  and  the  sureties  on  his  official  bond,  based  upon 
the  above  statute,  alleged  that  the  clerk  of  the  couH  failed  to  set  out 
the  order  of  the  court  in  the  execution  directing  the  sheriff  to  levj  the 
execution  first  upon  the  property  of  the  principal  and  to  endorse  a 
memorandum  of  the  order  thereon  as  required,  and  that  in  consequence 
the  property  of  the  plaintifi  instead  of  that  of^the  principal  was  sold 
to  satisfy  the  execution,  which  to  prevent  further  loss  he  was  required 
to  redeem.  It  further  alleged  the  possession  by  the  principals,  at  the 
time  the  execution  was  issued,  of  sufficient  property  to  have  satisfied  the 
execntion,  but  that  **  soon  after  the  levy  and  sale  of  the  property  of  the 
surety  they  became  insolvent,  and  have  continued  so." 

Heldf  that  the  complaint  is  insufficient,  and  demurrable,  since  it  fails  to 
allege  such  a  state  of  facts  as  to  show  affirmatively  that  the  plaintiff  suf- 
fered loss  and  that  the  Joss  was  occasioned  by  the  officer,  it  not  appear- 
ing by  the  averments  of  the  complaint  of  what  character  the  property 
was,  or  whether  or  not  it  was  subject  to  execution,  for,  if  so,  the  plain- 
tiff, subrogated  to  the  rights  of  the  judgment  creditor,  could  have  seised 
the  property  for  his  reimbursement. 

From  the  Jay  Circuit  Court. 

(7.  Gorvnn  and  J.  M.  Smithy  for  appellant. 

D.  T.  Taylor  and  R.  H.  Hartford,  for  appellees. 

Mitchell,  J, — Fleming,  as  clerk  of  the  circuit  court  of 
Jay  county,  and  the  sureties  on  his  official  bond,  were  sued 
by  James  A.  Wall,  as  relator,  to  recover  damages  for  an 
alleged  failure  of  the  clerk  to  perform  an  official  duty  im- 
posed upon  him  by  the  statute.  Section  1213,  R.  S.  1881, 
is  to  the  effect  that  where  an  issue  involving  the  question 
of  suretyship  is  made  between  defendants  jointly  sued,  if 
the  issue  be  found  in  favor  of  the  surety,  the  court  shall 
make  an  order  directing  the  sheriff  to  levy  the  execution, 
first  upon  and  exhaust  the  property  of  the  principal,  before 
a  levy  shall  be  made  upon  the  property  of  the  surety,  "  and 
the  clerk  shall  endorse  a  memorandum  of  the  order  on  the 
execution."  It  appears  that  a  judgment  had  been  recovered 
against  the  relator  and  two  others,  in  the  circuit  court  of 
Jay  county,  and  that  upon  an  issue  duly  made  between  him 
and  his  co-defendants  he  had  been  adjudged  surety,  and  an 
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order  had  been  made  by  the  qourt  as  provided  by  the  above 
statute.  The  relator  complains  that  the  clerk  failed  to  set 
out  the  order  of  the  court  in  the  execution  afterwards  issued 
upon  the  judgment,  and  that  he  neglected  to  endorse  a  mem- 
orandum of  the  order  thereon  as  required,  and  that  the 
sheriff,  in  order  to  satisfy  the  execution,  levied  upon  and  sold 
his  property,  which  he  was  afterwards,  in  order  to  prevent 
further  loss,  required  to  redeem  at  a  cost  of  $519.91.  He 
avers  further,  that  at  the  time  the  execution  was  issue<I  the 
principals  were  possessed  of  sufficient  property  to  satisfy  the 
execution,  but  that  '^  soon  after ''  the  levy  and  sale  of  his 
property  they  became  and  have  ever  since  continued  to  be 
insolvent. 

The  court  held  the  complaint  insufficient  and  gave  judg- 
ment accordingly  upon  demurrer.  ' 

The  law  is  settled  that  a  ministerial  officer  who  is  charged 
by  statute  with  an  absolute  and  certain  'duty,  in  the  per- 
formance of  which  another  has  a  special  and  personal  inter- 
est, is  liable  to  make  compensation  to  the  extent  of  any 
actual  loss  sustained  by  the  person  specially  interested,  in 
case  the  officer  refuses  or  neglects  to  perform  his  duty. 
StatCj  ex  reLy  v.  Davis,  96  Ind.  539 ;  State,  ex  reL,  v.  Davis, 
117  Ind.  307;  Clark  v.  M/fer,  54  N.  Y.  528 ;  1  Sutherland 
Damages,  246.  The  rule  is  different  in  case  the  duty  to  be  per- 
formed depends  upon  the  right  exercise  of  the  judgment  of 
the  officer.  A  public  officer  is  not  liable  for  a  mere  mistake 
of  judgment.  Kendall  v.  Stokes,  3  How.  U.  S.  87 ;  State, 
ex  rel,  v.  Egbert,  123  Ind.  448. 

The  rigorous  severity  of  the  rule  which  treated  the  judg- 
ment or  debt,  the  collection  of  which  had  been  delayed  or 
impaired  by  the  default  of  a  public  officer,  as  the  debt  of 
the  latter,  has  been  very  properly  relaxed.  Compensation 
for  actual  damage  resulting  from  the  negligent  act  of  the 
officer  is  now  the  general  rule.  Dow  v.  Humbert,  91  XJ.  S. 
294  ;  Staie,  ex  reL,  v.  Davis,  supra. 

Conceding  that  the  clerk  failed  or  neglected  to  perform  an 
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absolute  and  certain  duty,  in  the  observance  of  which  the 
relator  was  specially  interested^  and  which  he  had  a  right  to 
call  upon  him  to  perform,  it  becomes  pertinent  to  inquire  in 
what  manner  the  latter  was  injured  by  his  neglect.  In  order 
to  make  the  complaint  sufficient  such  a  state  of  facts  must 
appear  as  to  show  affirmatively  that  the  relator  sustained 
loss,  and  that  the  loss  was  occasioned  by  the  neglect  of  the 
officer. 

The  averments  in  the  complaint  in  respect  to  the  property 
owned  by  ]the  principal  debtors  at  the  time  the  execution  was 
issued  are  ambiguous.  It  does  not  appear  whether  it  was 
real  or  personal  estate,  nor  is  it  averred  that  the  property 
was  subject  to  execution.  The  averment  is  that  they ''  had 
sufficient  property  out  of  which  such  execution  could  have 
been  made.'' 

If  we  assume  that  the  property  was  subject  to  execution, 
then,  whether  it  was  real  or  personal,  it  was  affi^cted  with  a 
lien  to  which  the  relator,  whose  suretyship  had  been  duly  de- 
clared, was  subrogated  the  moment  the  clebt  was  paid  by  the 
sale  of  his  property.  Hooker  v.  Bensonj  83  Ind.  250;  Pence 
v.  Armstrongy  96  Ind.  191 ;  Gerber  v.  Sharp,  72  Ind.  563; 
section  1214,  R.  S.  1881. 

The  relator's  status  as  surety  having  been  fixed  by  the 
judgment,  it  was  only  necessary  for  him,  when  he  had  paid 
the  debt,  to  take  out  a  new  execution  for  his  own  use,  and 
if  the  principal  debtors  had  property  subject  to  execution 
sufficient  to  pay  the  debt,  we  can  perceive  no  reason  why  it 
could  not  have  been  seized  for  the  reimbursement  of  the 
surety.  If  they  had  no  property  subject  to  execution  then 
the  relator  was  not  injured  by  the  failure  of  the  clerk. 

For  all  that  appears  the  situation  of  the  principal  debtors 
remained  the  same  in  respect  to  their  property  at  the  time 
the  relator  paid  the  judgment  as  at  the  time  the  execution 
issued.  The  averment  is  that  they  became  insolvent  "  soon 
after "  the  relator's  property  was  sold.  This  indicates  no 
time  at  all  that  can  be  taken  notice  of.     If  an  execution  had 
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issued  for  the  relator's  benefit  on  the  day  his  property  was 
sold^  he  would  have  been  in  as  favorable  a  sitilatibn^  so  far 
as  appears,  as  if  the  clerk  had  not  made  the  mistake. 

One  who  has  suffered,  or  is  about  to  suffer,  injury  from 
the  neglect  or  default  of  another,  can  not  stand  supinely  by, 
but  must  use  all  reasonable  diligence  to  make  the  damages 
as  light  as  possible.  When  the  relator  discovered  that  the 
clerk  had  neglected  his  duty  in  issuing  the  execution,  it  was 
incumbent  upon  him  to  use  all  proper  and  reasonably  avail- 
able means  to  have  the  mistake  corrected  and  to  protect  him- 
self by  using  the  means  the  law  provided  for  his  indemnity. 
Louisville^  etc.,,  R.  W.  Go.  v.  Sumner,  106  Ind.  55 ;  1  Suther- 
land Damages,  151. 

From  all  that  appears  the  neglect  of  the  clerk  may  have 
resulted  from  a  mere  innocent  mistake,  which  would  have 
been  corrected  upon  request,  and  while  this  would  afford  no 
defence  so  far  as  actual  and  unavoidable  loss  resulted,  it 
serves  to  support  the  reasonable  doctrine  that  actual  and  un- 
unavoidable  loss  must  be  shown  to  have  resulted  from  the 
mistake  of  the  official  before  a  right  to  recover  anything 
more  than  nominal  damages  ensues. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  27, 1890. 


No.  14,246. 

MiLLEB  V.  Cook. 

Slahder. — Etprtss  Maliee, — DedaratUma  of  Defendant  Tending  to  Shomr^ 
AdmiMsilnUiy, — In  an  action  for  slander  the  teBtimony  of  a  witness  tend- 
ing to  show  that  the  defendant  knew  that  the  charges  he  made  against 
the  plaintiff  were  unfounded,  is  competent  for  the  purpose  of  proving 
express  malice. 

Same. — F^uudulent  Conveyancee  by  DefendanL — Evidence  qf. — At  the  time  of 
the  publbhing  of  slanderous  words  the  plaintiff  occupies  the  position 


184  101 1 

188  198 

12S4  101 

188  90b 

124  101 

165  96 


102  SUPREME  COURT  OF  INDIANA, 

Miller  «.  Cook. 

of  a  creditor  and  mtay  prove  that  certain  fraudulent  conveyances  were 
made  by  the  defendant. 

Same. — Drfendan^s  Financial  Gondition, — Proof  that  the  defendant,  after 
being  threatened  with  an  action  for  slander,  made  voluntary  convey- 
ances of  his  property,  was  competent  for  the  purpose  of  showing  the 
financial  condition  of  the  defendant. 

Same. — Impeachmenl  of  Witness. — ^The  rule  permitting  a  party  to  contra- 
diet  his  own  witness  applies  only  where  the  testimony  is  a  surprise  to 
the  party  calling  him,  and  is  prejudicial ;  and,  hence,  a  witness  called 
by  the  defendant  having  denied,  in  answer  to  a  question,  that  he  had 
sexual  intercourse  with  the  plaintiff,  it  was  not  competent  to  prove  by 
other  witnesses  other  declarations  of  the  witness  to  the  contrary. 

8aik£. — Evidence. — A  witness  for  defendant  testified  that  he  had  a  conver- 
sation with  the  defendant  in  March,  which  the  defendant  denied,  offer- 
ing to  prove  that  the  conversation  took  place  in  November,  and  to  state 
what  was  said. 

Held,  no  impeaching  question  having  been  asked  the  witness,  that  the 
testimony  of  defendant  as  to  the  conversation  in  November  was  in^ 
competent. 

Same. — Specific  Acts  of  Impropriety. — Specific  acts  of  impropriety  committed 
by  the  plaintiff  long  after  slanderous  words  are  spoken,  are  not  compe- 
tent evidence. 

From  the  Pike  Circuit  Court. 

E.  A,  Ely  and  /•  W.  Wilson,  for  appellant. 

F.  B.  Posey,  A.  H,  Taylor  and  E.  P.  Richardson,  for  ap- 
pellee. 

Elliott,  J. — The  appellee  recovered  judgment  against 
the  appellant  for  damages,  upon  a  complaint  charging  that 
the  latter  had  uttered  and  published  slanderous  words  of  her, 
imputing  to  her  conduct  such  as  a  chaste  woman  would  not  be 
guilty  of,  and  thus  assailing  her  character  for  chastity.  The 
questions  argued  arise  on  the  ruling  denying  a  new  trial. 

The  testimony  of  the  witness  Stillwell  was  competent  for 
the  purpose  of  proving  express  malice,  for  it  tended  to  show 
that  the  defendant  knew  that  the  charges  he  made  against 
the  plaintiff  were  without  foundation.  If  a  defendant  makes 
declarations  tending  to  show  that  he  had  such  knowledge  of 
the  plaintiff's  conduct  and  character  as  apprised  him  that 
charges  against  her  were  unfounded  he  has  no  reason  to  com- 
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plain  if  his  declarations  are  used  as  evidence  against  him. 
There  is  no  force  in  the  objection  that -the  evidence  was  not 
competent  at  the  time  it  was  offered^  for,  if  it  be  conceded 
that  it  was  not  then  competent,  still  there  was  no  error  in 
this  instance,  for  evidence  was  subsequently  introduced  which 
made  it  competent. 

The  deeds  executed  by  the  appellant  were  voluntary,  and 
the  evidence  tends  strongly  to  show  that  they  were  made  to 
ilefraud  the  appellee  in  the  event  that  she  should  obtain  a 
judgment.  At  the  time  the  slanderous  words  were  pub- 
lished the  appellee  occupied  the  position  of  a  creditor  and 
had  a  right  to  prove  that  fraudulent  conveyances  were  made 
by  the  appellant.  Bishop  v.  Redmond,  83  Ind.  167 ;  Shean 
V.  Shajfy  42  Ind.  375 ;  Rogers  v.  EvutiSj  3  Ind.  574 ;  Wright 
V.  Brandts,  1  Ind.  336 ;  Smith  v.  Oulbertson,  9  Rich.  106 ; 
Damon  v.  Bryant,  19  Mass.  411.  But  aside  from  this  con- 
sideration, the  evidence  was  competent  for  the  purpose  of 
showing  the  financial  condition  of  the  appellant.  That  such 
evidence  is  competent  is  well  settled.  Wilson  v.  Shepler,  86 
Ind.  275 ;  Justice  v.  Kirlin,  17  Ind.  588.  Some  of  the  au- 
thorities assert  that  the  voluntary  conveyance  of  property 
after  action  is  threatened  or  brought  is  competent  as  an  im- 
plied admission,  but  we  do  not  care  to  decide  anything  upon 
that  question,  for  the  evidence  was  competent  upon  other 
grounds,  and  the  ground  upon  which  we  hold  the  evidence 
competent  is,  that  it  tended  to  show  the  defendant's  financial 
condition. 

James  Stevens,  one  of  the  witnesses  for  the  appellee,  tes- 
tified as  to  a  conversation  which  he  had  with  the  appellant 
in  March,  1887,  and  the  latter  testified  that  he  had  no  con- 
versation with  Stevens  in  March,  and  offered  to  testify  that 
he  did  have  a  conversation  with  him  in  November,  and 
offered  to  state  what  that  conv^sation  was.  Had  Stevens 
been  asked  the  proper  impeaching  question  it  is  probably 
true  that  the  appellant  would  have  had  a  right  to  testify  as 
to  what  was  said  in  November,  but  no  such  impeaching 
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question  was  asked;  so  that  the  question  is  whether  the 
offered  testimony  waif  competent  as  original  evidence.  It  is 
clear  that  it  was  not  competent  for  the  defendant  to  get  be- 
fore the  jury  his  own  statements  as  original  evidence.  He 
might  have  contradicted  Stevens  as  to  the  conversation  tes- 
tified to  by  him,  but  he  could  not  make  original  evidence 
his  own  declarations  made  in  a  distinct  and  different  conver- 
sation. 

The  appelbuit  asked  a  witness  called  by  him  whether  he, 
the  witness,  ever  had  sexual  intercourse  with  the  appellee, 
and  he  answered  that  he  had  not.  He  subsequently  offered 
to  prove  by  other  witnesses  declarations  of  the  witness  to 
the  effect  that  he  did  have  carnal  intercourse  with  the  ap- 
pellee, but  the  court  excluded  the  offered  testimony.  In 
this  there  was  no  error.  It  was  rightly  ruled  that  the  ap- 
pellant could  not  get  the  declarations  of  the  witness  before 
the  jury  in  the  manner  he  attempted  to  do,  for  the  witness 
sought  to  be  impeached  had  not  testified  to  anything  preju- 
dicial to  the  appellant ;  he  had,  indeed,  given  no  positive 
testimony  at  all.  The  rule  permitting  a  party  to  contradict 
his  owq  witness  is  statutory  and  applies  only  where  the  tes- 
timony given  is  a  surprise  to  the  party  calling  him  and  is 
prejudicial.  HvU  v.  State,  ex  ret,  93  Ind.  128;  Ckmway  v. 
StaU,  118  Ind.  482;  Champ  v.  OommonweaUh,  2  Met.  (Ky.) 
17.  The  statutory  rule  is  not  one  to  be  extended  to  such  * 
a  case  as  this. 

We  very  much  doubt  whether  any  of  the  specific  acts  of 
impropriety  and  indecent  conduct  which  the  appellant  offered 
to  prove  would  have  been  competent  matters  of  evidence, 
even  had  they  been  committed  before  the  slanderous  words 
were  published,  but  as  they  were  committed  long  after  the 
slanderous  words  were  spoken  there  is  no  doubt  in  our 
minds  that  they  were  not  competent.  Shewalter  v.  BergmaUj 
123  Ind,  155;  Beggarly  v.  Craft,  31  Ga.  309  (76  Am.  Dec. 
687) ;  Thompson  v.  Nye,  16  Q.  B.  175 ;  Bathrick  v.  DetroU, 
etc..  (h.,  50  Mich.  629. 
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The  verdict  is  well  supported  by  the  evidence,  and  settled 
rules  of  law  forbid  us  from  interfering  with  the  assessment 
of  damages  made  by  the  jury. 

Judgment  affirmed. 

FUed  May  27, 1890. 


No.  14,848. 
JOHKSON  ET  AT..  V.   JOUCHEBT  ET  AU 

lfA»»^»n  Woman.— &parate  Estate. — Power  to  Convey. — A  married  woman 
has  no  power  or  capacity  to  convey  or  encumber  her  separate  real  estate 
except  by  a  deed  in  which/ her  husband  shall  join.  Section  6U7,  B.  S. 
1881. 

Sajob. —  Unity  of  Htuband  and  Wife. — Oommon  Law  Bule  as  to.-^How  Far 
m  Forte  in  this  State, — The  common  law  rule  respecting  the  unity  of 
husband  and  wife  prevails  to  such  an  extent  in  this  State  as  to  render 
nugatory  any  attempt  by  a  married  woman  to  convey  tier  separate  real 
estate  directly  to  her  husband,  unless  the  transaction  can  be  sustained 
npon  the  principles  of  equity. 

Same. — Separate  Eiiale. — Mortgage  on.-^  When  VoJUd — A  mortgage  properly 
executed  by  a  married  woman  upon  her  separate  real  estate  is  a  valid 
and  binding  security,  unless  it  constitutes  a  contract  of  suretyship 
within  the  meaning  of  section  5119,  B.  S.  1881. 

Samk. — Mortgage  of  Wif^e  Separate  Estate  to  Secure  HwbanfFs  DAt. — Convey- 
once, — Oranieee. — Hea  of  Coverture. — Mts.  Q.  attempted  to  convey  her 
separate  real  estate  to  her  husband  by  a  warranty  deed,  in  order,  by 
such  conveyance,  to  enable  her  husband  to  mortgage  it  as  a  security  for 
a  loan.  The  note  of  the  husband,  for  the  money  borrowed,  was  secured 
by  a  mortgage  on  the  land  in  which  both  husband  and  wife  joined.  The 
husband  expended  a  portion  of  the  money  borrowed  in  the  purchase  of 
real  estate,  the  title  to  which  was  taken  in  the  name  of  his  wife,  and  in 
making  improvements  on  the  land  purchased  for  her.  Afterwards  the 
husband  and  wife  conveyed  the  land  mortgaged  by  warranty  deed  to  S., 
who  subsequently  conveyed  by  like  deed  to  J.  J.  and  G.  J.;  the  latter 
brought  suit  to  quiet  title,  and  to  have  the  mortgage  executed  by  the 
husband  and  wife  cancelled. 

BeU,  that  to  the  extent  the  money  was  expended  in  purchasing  real  estate 
for  the  wife,  and  making  improvements  thereon,  the  mortgage  was  not  a 
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contract  of  suretyship,  but  a  valid  encumbrance  on  the  land  when  con- 
veyed to  the  plaintiffs ;  and  that,  as  to  the  residue,  since  the  loan  which 
the  mortgage  was  given  to  secure  was  made  to  her  husband,  and  ap- 
plied to  his  personal  use,  the  wife  occupied  the  relation  of  surety,  and 
the  mortgage  was>invalid. 

Heid^  also,  that  the  grantees,  the  plaintiffs,  could  not  set  up  the  coverture 
of  the  wife,  it  being  a  personal  defence,  and  have  the  mortgage  can- 
celled. 

Same. — Plea  ofCovetiuve, — How  Far  Bsrsonal  Privilege, — The  plea  of  cover- 
ture is  so  far  the  personal  privilege  of  a  married  woman,  or  of  those  who 
are  privies  in  blood,  or  in  representation  with  her,  that  before  any  third 
person  can  plead  it  in  her  behalf  it  must  affirmatively  appear  that  it  is 
made  for  her  benefit  and  with  her  consent,  or  that  in  equity  and  good 
conscience  the  person  setting  up  the  defence  should  be  permitted  to  do 
so  in  order  to  protect  a  consideration  actually  paid  her  without  notice 
of  the  invalid  encnmbrance,  or  with  the  mutual  intention  and  agree- 
ment that  he  should  be  permitted  to  set  up  its  invalidity. 

Fjpom  the  Oibson  Circuit  Court. 

T.  R.  *Paxton  and  L.  C.  EmbreCf  for  appellants. 
(7.  A.  Buakirkj  for  appellees. 

Mitchell,  J. — The  questions  for  decision  arise  out  of  the 
following  facts : 

In  January,  1884,  Mrs.  Grubbs,  wife  of  Thomas  J.  Grubbs, 
was  the  owner  of  forty  acres  of  land  in  Gibson  county  which 
she  inherited  from  her  father.  She  attempted  to  convey  the 
land  directly  to  her  husband  by  a  deed  containing  covenants 
of  warranty,  her  purpose  in  making  the  conveyance  being  to 
enable  her  husband  to  mortgage  it  as  security  for  a  loan  of 
four  hundred  dollars,  which  he  had  negotiated  from  the  agent 
of  Jouchert.  The  money  was  loaned,  and  the  note  of  Grubbs, 
secured  by  a  mortgage  on  the  land,  in  which  both  husband 
and  wife  joined,  was  taken  as  evidence  of  the  debt.  The 
husband  expended  $287  of  the  money  borrowed  in  the  pur- 
chase of  real  estate,  the  title  to  which  was  taken  in  the 
name  of  his  wife,  and  in  making  improvements  on  the  land 
purchased  for  her.  Afterwards  Grubbs  and  wife  conveyed 
the  land  mortgaged  by  warranty  deed  to  Smith,  who  subse- 
quently conveyed  by  like  deed  to  the  appellants,  John  W. 
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and  George  W.  Johnson.  The  latter  brought  this  suit  for 
the  purpose  of  having  their  title  quieted  and  the  mortgage 
executed  by  Grubbs  and  wife  cancelled. 

The  conclusions  stated  by  the  court  were  to  the  eflFect  that 
the  mortgage  was  void  as  to  the  wife,  but  that  the  plaintiffs 
below,  as  subsequent  purchasers  of  the  land,  under  the  rul- 
ing in  Bennett  v.  Mattingly^  110  Ind.  197,  could  not  avail 
themselves  of  her  coverture  for  the  purpose  of  avoiding  the 
mortgage. 

The  conveyance  from  Mrs.  Grubbs  to  her  husband  was  a 
nullity.  A  married  woman  has  no  power  or  capacity  to  con- 
vey or  encumber  her  separate  real  estate  except  by  deed  in 
which  her  husband  shall  join.     Section  5117,  B.  S.  1881. 

Any  conveyance  executed  by  her  in  which  her  husband 
has  not  joined  is  absolutely  void,  because  of  the  want  of  ca- 
pacity on  her  part  to  convey  or  encumber  her  real  estate  by 
such  an  instrument.  Cook  v.  Walling^  117  Ind.  9.  Besides, 
the  common  law  rule  respecting  the  unity  of  husband  and 
wife  prevails  to  such  an  extent  in  this  State  as  to  render 
nugatory  any  attempt  by  a  married  woman  to  convey  her 
separate  real  estate  directly  to  her  husband  unless  the  trans- 
action can  be  sustained  upon  the  principles  of  equity.  Bar- 
nett  V.  Harshbarger,  105  Ind.  410 ;  Harrell  v.  Harrelly  117 
Ind.  94 ;  Preston  v.  Fryer,  38  Md.  221  ;  Gebb  v.  Rose,  40 
Md.  387 ;  9  Am.  and  Eng.  Encyc.  of  Law,  pp.  789-791  ; 
Jenne  v.  Marble,  37  Mich,  319 ;  28  Cent.  Law  Jour.  438. 

The  conveyance  from  Mrs.  Grubbs  to  her  husband  is,  there- 
fore, to  be  eliminated  from  the  case,  and  the  facts  are  to  be 
considered  as  though  she  joined  in  a  mortgage  on  her  separate 
real  estate  to  secure  a  loan  of  money  negotiated  by  and  made 
to  her  husband,  who  employed  $287  of  it  in  purchasing  and 
improving  other  real  estate  for  her,  and  the  residue  for  his 
own  personal  benefit. 

To  the  extent  that  the  money  borrowed  was  invested  in 
property,  the  title  to  which  Was  taken  in  the  name  of  Mrs. 
Grubbs,  for  her  separate  use  and  benefit,  the  mortgage  can- 
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stiiuted  a  valid  security.  A  mortgage  properly  executed  by 
a  married  woman  upon  her  separate  real  estate^  is  a  valid  and 
binding  security  unless  it  constitutes  a  contract  of  suretyship 
within  the  meaning  of  section  5119^  B.  S.  1881. 

Strictly  speaking,  a  contract  of  suretyship  is  an  engage- 
ment whereby  one  person  undertakes  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  but  the  relation  of  surety 
may  arise  out  of  arrangements  or  equities  between  the  parties 
to  a  contract,  without  any  regard  to  its  form.  One  whose  re- 
lation to  a  contract  or  transaction  is  such  as  to  entitle  him 
to  be  indemnified  in  case  he  is  compelled  to  pay  a  debt  or 
perform  an  obligation  for  which  he  is  bound  with  another, 
in  order  to  relieve  himself  from  personal  liability  or  dis- 
charge his  property  from  an  encumbrance,  may  be  said  to 
stand  in  the  relation  of  surety.  Sefton  v.  Hargett,  113  Ind. 
592  ;  Smith  v.  Shelden^  35  Mich.  42  ;  Wmdlandt  v.  Sohre,  37 
Minn.  162. 

One  who  has  received,  and  who  retains,  the  consideration 
or  benefit  of  a  contract  can  not,  in  equity,  occupy  the  atti- 
tude of  a  surety.  Accordingly,  it  has  been  held  again  and 
again  that,  where  money  was  borrowed  by  a  wife,  or  by  a 
husband  and  wife,  or  by  either  of  them,  for  the  purpose  of 
discharging  liens  on  the  wife's  separate  property,  or  for  a 
purpose  which  enures  to  the  benefit  of  her  estate,  a  mort- 
gage properly  executed  on  her  separate  property  to  secure 
the  repayment  of  money  so  borrowed  may  be  enforced. 
Noland  v.  StatCj  ex  rd.^  115  Ind.  529,  and  cases  cited.  "  "With 
respect  to  contracts  for  her  own  benefit,  or  for  the  benefit  of 
her  estate,  the  power  of  a  married  woman  is  plenary/'  Jou* 
chert  V.  Johnson,  108  Ind.  436.  To  the  extent  that  the  con- 
sideration of  a  contract,  or  security  enures  to  the  benefit  of 
a  married  woman,  she  occupies  the  attitude  of  a  principal, 
for  the  plain  reason  that  she  would  have  no  equitable  right 
to  be  indemnified  by  some  one  else  in  case  the  contract  or 
security  should  be  enforced  against  her.  Vogel  v.  Leichner, 
102  Ind.  55. 
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A  married  woman^  by  force  of  section  5119,  is  protected, 
as  at  commoD  law,  in  all  transactions  which  do  not  relate  to 
or  benefit  her  separate  estate,  or  business,  or  which  are  not 
to  her  personal  benefit,  but  such  as  relate  to  or  benefit  her 
separate  estate  or  her  lawful  business  transactions,  will  be 
binding  upon  her.     Haydock,  etc,,Co.  v.  Pier,  7 4:  Wis.  582. 

Although  the  facts  found  are  not  very  definite  upon  the 
point,  it  may  fairly  be  assumed  that  all  the  parties  to  the 
transaction  knew  of  the  purpose  for  which  the  money  was 
borrowed.  The  creditor  who  took  a  mortgage  on  the  sepa- 
rate estate  of  a  married  woman,  as  security  for  a  loan  made 
ostensibly  to  her  husband,  was  bound,  at  his  peril,  to  inquire ; 
and  since  Mrs.  Grubbs  received  and,  so  far  as  appears,  retains 
the  title  to  property  purchased  and  paid  for  out  of  the  money 
borrowed,  it  will  be  presumed  that  she  had  knowledge,  and 
that  she  executed  the  mortgage  upon  the  consideration  that 
the  principal  part  of  the  money  was  to  be  used  in  augment- 
ing her  separate  estate.  In  respect  to  the  money  borrowed 
and  thus  applied,  she  would  have  no  standing  in  a  court  of 
equity  to  enforce  indemnity  against  her  husband  in  case  she 
is  compelled  to  pay  the  debt.  The  conclusion  follows,  that 
to  the  extent  of  $287,  with  the  interest  accumulated  thereon, 
the  mortgage  was  not  a  contract  of  suretyship,  but  a  valid 
encumbrance  on  the  land  when  it  was  conveyed  to  the  ap- 
pellants. In  respect  to  the  residue,  since  the  loan  which  the 
mortgage  was  given  to  secure  was  made  to  her  husband  and 
applied  to  his  personal  use,  she  occupied  the  relation  of 
surety,  and  the  mortgage  was  invalid.  The  inquiry  remains, 
can  the  appellants,  who  are  remote  grantees  of  Mrs.  Grubbs, 
avail  themselves  of  the  invalidity  of  the  mortgage? 

The  court  below  was  of  the  opinion  that,  although  the 
mortgage  was  void  in  toto,  the  appellants,  as  subsequent 
grantees,  were  not  in  a  situation  to  avail  themselves  of  its 
invalidity.  A  parallel  is  supposed  to  exist  between  the 
civil  acts,  contracts  and  deeds  of  married  women  and  those 
of  infants,  and  it  has  been  said  that  coverture,  like  infancy. 
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is  a  personal  defence^  and  hence  one  which  can  not  be  made 
by  a  third  party  for  liis  own  benefit.  Bennett  v.  Mattingly, 
supra;  jEtna  Ins.  Go.  v.  Baker y  71  Ind.  102;  Crooks  v. 
Kennetty  111  Ind.  347.  This  statement  is  true  in  a  limited 
and  qualified  sense.  The  contracts  of  infants,  according 
to  modern  classification,  are  either  valid  or  voidable,  while 
that  of  married  women  are,  as  a  rule,  either  void  or  void- 
able. The  contracts  of  infants,  whjch  are  voidable  at  the 
election  of  the  infants,  are  distinguishable  from  those  of 
married  women,  which,  owing  to  the  disability  of  coverture, 
are  void  at  common  law,  and  when  constituting  contracts  of 
suretyship,  are  expressly  so  declared,  as  to  her,  by  statute. 
Kent  V.  Randy  26  Am.  Law  Reg.  781  ;  Musick  v.  Dodson, 
22  Am.  Law  Beg.  522. 

In  respect  to  voidable  contracts  the  established  rule  is  that 
the  person  whose  disability  renders  the  contract  voidable,  or 
those  in  privity  of  blood  or  in  representation,  can  avoid  it. 
Such  a  contract  can  not  be  avoided  by  privies  in  estate 
without  the  co-operation  of  those  whose  personal  privilege 
it  is  to  disaffirm  or  avoid  it,  unless  that  which  is  equivalent 
to  a  disaffirmance  or  avoidance  has  already  taken  place. 
Harris  v.  RosSy  112  Ind.  314 ;  Shrock  v.  Growl,  83  Ind.  243 ; 
Price  v.  JenningSy  62  Ind.  Ill ;  Breckinridge  v.  Ormsbyy  1 
J.  J.  Marsh.  236  (19  Am.  Dec.  71).  But  where  a  deed  or 
contract  is  absolutely  void,  and  to  enforce  it  as  though  it 
were  valid  would  operate  to  the  injury  of  the  person  who 
made  it,  or  to  the  prejudice  of  a  third  person  who  is  in 
privity  of  estate  with  the  person  who  made  it,  the  proposi- 
tion can  not  be  maintained  as  universally  true  that  one  who 
is  in  privity  of  estate  can  not  set  up  the  invalidity  of  the 
contract  or  deed.  State,  ex  rel.,  v.  Keanetty  114  Ind.  160, 
and  cases  cited.  For  example,  by  the  common  law  a  mar- 
ried woman  had  no  power  to  convey  or  encumber  her  sep- 
arate real  estate,  and  under  the  statute  she  has  no  power  to 
do  so  except  by  deed  in  which  her  husband  shall  join.  The 
mere  fact  of  coverture,  under  any  and  all  circumstances, 
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disqualifies  her  to  convey  or  encamber  her  real  estate,  except 
in  the  manner  prescribed,  and  a  conveyance  made  in  disre- 
gard of  the  prescribed  manner  is  an  absolute  nullity  and 
can  not  operate,  even  by  way  of  estoppel  or  otherwise. 
Cook  V.  Walling f  supra;  Rogers  v.  Union  Cent,  Life  Ins.  Go,, 
27  Am.  Law  Reg.  48,  and  note. 

It  would  hardly  be  claimed  that  a  mortgage  executed  by 
a  married  iVoman  in  which  her  husband  had  not  joined, 
could  nevertheless  be  enforced  against  a  subsequent  pur- 
chaser without  notice  who  had  paid  the  full  purchase-price 
for  the  land.  But  we  need  not  pursue  the  general  subject 
further.  While  the  statute  prohibits  a  married  woman  from 
entering  into  any  contract  of  suretyship,  and  declares  all 
such  contracts  void  as  to  her,  it  is  nevertheless  true  that  the 
restraint  is  imposed  upon  her  solely  for  her  benefit.  As  is, 
in  efiect,  said  in  Sutton  v.  Aiken,  62  6a.  733  (741),  the  pur- 
pose of  the  statute  is  economical,  not  moral,  and  its  policy  is 
in  favor  of  a  class,  and  not  of  the  public  at  large. 

It  is  not  wicked  or  immoral  for  a  wife  to  pay  her  hus- 
band's debts,  nor  has  the  public  an  interest  in  compelling  her 
to  abstain  from  doing  so.  Brodna^x  v.  ^na  Ins,  Co,,  128  U. 
S.  236. 

A  married  woman  may  have  entered  into  a  contract  of 
suretyship  under  such  circumstances  as  to  be  legally  and 
morally  estopped  from  asserting  that  she  should  not  be  held 
as  principal.  Rogers  v.  Union  Cent,  L,  Ins,  Go,,  111  Ind. 
343;  Lane  v.  S^hlemmer,  114  Ind.  296. 

Moreover,  she  may  have  elected,  for  other  sufficient  rea- 
sons, to  perform  her  contract,  invalid  though  it  be,  and  until 
it  appears  that  her  grantee  will  be  injuriously  affected  by  her 
election  a  court  of  equity  will  not  lend  its  aid  merely  to  take 
money  from  one  stranger  and  put  it  into  the  pocket  of  an- 
other.    Stiger  v.  Bent,  111  111.  328. 

*  While  a  contract  such  as  that  under  consideration  is  de- 
clared to  be  void,  yet  in  order  to  make  its  invalidity  avail- 
able the  coverture  of  the  mortgagee  must  be  set  up  as  a  de- 
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fence.  In  the  absence  of  any  facts  or  circumstances  making 
it  appear  that  in  equity  and  good  conscience  the  owner  of 
the  land  should  be  permitted  to  set  up  the  invalidity  of  the 
mortgage,  the  mortgagor  has  the  primary  right  to  elect 
whether  she  will  avail  herself  of  the  defence  of  coverture 
or  not. 

An  usurious  contract  may  be  void^  but  the  promisor  may 
elect  to  perform  it.  If  he  chooses  to  do  so,  and  no  one  else 
has  been  injured  by  it,  no  one  has  the  right  to  say  that  he 
may  not  waive  the  defence  of  usury.  Union  NaVl  Bank  v. 
International  Banhy  123  111.  610.  Those  who  are  in  privity 
of  estate  with  the  borrower  may  set  up  the  defence  for  their 
own  protection  under  certain  circumstances. 

Thus  it  is  laid  down  that  one  who  has  purchased  land  with 
the  expressed  intention  on  his  part  and  that  of  the  grantor 
to  avoid  a  previous  invalid  mortgage,  may  make  the  defence ; 
pr  when  the  purchaser  has  in  no  way  agreed  to  pay  the  mort* 
gage  debt,  or  where  it  has  not  been  agreed  that  the  debt 
should  be  deducted  out  of  the  purchase-price,  he  may  take 
advantage  of  the  invalidity  of  a  mortgage  and  avoid  it.  JVetr- 
man  v.  Kershaw,  10  Wis.  333 ;  Sudington  v.  Harris,  21  Wis- 
239  ;  Jones  M ortg.,  section  745. 

The  statute  prohibits  a  married  woman  from  entering  into 
a  contract  of  suretyship,  and  declares  that-^'such  contract  as 
to  her  shall  be  void." 

As  was  said  in  Bennett  v.  Mattivigly,  supra,  the  provision 
against  married  women  becoming  sureties  was  intended  for 
their  protection  alone,  and  the  defence  of  coverture  can  not 
be  made  solely  for  the  benefit  of  a  third  person.  A  stranger, 
in  other  words,  can  not  interfere  between  a  married  woman 
and  the  person  with  whom  she  contracted,  and  by  pleading 
her  coverture  save  the  money  due  on  an  invalid  contract 
merely  to  put  it  in  his  own  pocket.  Studabaher  v.  Marquardt, 
55Ind.  341. 

If  one  in  privity  of  estate  with  a  married  woman  should 
make  it  appear  that  the  plea  of  coverture  would  enure  to 
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her  benefit,  or  protect  her  from  liability  on  the  covenants  in 
her  deed,  or  that  he  paid  her  the  consideration  of  an  invalid 
encumbrance  upon  a  mutual  agreement  that  he  should  have 
the  right  to  avoid  it,  a  different  question  would  be  presented, 
and  one  which  might  require  further  consideration  of  the 
questions  in  Crooks  v.  Kennett,  8upra. 

For  all  that  appears  in  the  present  case  the  amount  of  the 
debt  secured  by  the  mortgage  sought  to  be  cancelled  may 
have  been  deducted  from  the  purchase-price.  In  that  event 
Mrs.  Grubbs  would  have  paid  the  debt,  and  the  plea  of  cov- 
erture would  be  wholly  for  the  benefit  of  her  grantees,  who 
have  the  money  in  their  pockets.  The  plea  of  coverture  is 
so  far  the  personal  privilege  of  a  married  woman,  or  of  those 
who  are  privies  in  blood,  or  in  representation  with  her,  that 
before  any  third  person  can  plead  it  in  her  behalf  it  must 
affirmatively  appear  that  it  is  made  for  her  benefit  and  with 
her  consent,  or  that  in  equity  and  good  conscience  the  per- 
son setting  up  the  defence  should  be  permitted  to  do  so  in 
order  to  protect  a  consideration  actually  paid  her  without 
notice  of  the  invalid  encumbrance,  or  with  the  mutual  in- 
tention and  agreement  that  he  should  be  permitted  to  set  op 
its  invalidity. 

The^  conclusions  lead  to  an  affirmance  of  the  judgmest. 

Judgment  affirmed,  with  costs. 

Filed  Haj  27, 1890. 


No.  14,200. 

Bunting  v.  Gilmore  et  al. 

MoKTOAOli. — Priority  cf  Liens. — Subrogation, — B.,  the  plaintiff,  took  a  Oon- 
▼ejanoe  from  G.  of  land  subject  to  a  school  fund  mortgage,  which  had 
been  foreclosed,  ag^reeing  to  redeem  from  the  sale  which  had  been  made* 
and  to  pay  certain  judgments  against  the  owner.  On  compliance  with  cer* 
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tain  named  conditions  G.  was  to  retain  possession  of  the  land,  for  which  he 
had  given  an  absolute  deed  to  B.,  and  it  was  agreed  that  if  Q.  should  sell 
the  land  for  an  amount  sufficient  to  paj  the  sums  expended  bj  B.,  with 
interest,  B.  should  reconvey  the  land.  The  defendant,  although  when 
the  arrangement  was  made  he  had  a  mortgage  lien  which  was  superior 
to  the  judgment  liens,  and  the  payment  of  the  money  otherwise  ex- 
pended, urged  B.  to  make  the  arrangement  and  to  redeem  the  land,  in- 
forming B.,  who  had  no  notice  to  the  contrary,  that  he  had  no  demands 
against  it.  B.  relied  upon  the  representations,  believing  them  to  be 
true,  and  acted  upon  them,  taking  a  conveyance  and  making  the  agree- 
ment as  above  stated. 

Hdd,  that  B.  was  entitled  to  be  sub^gated  to  the  lien  of  the  school  fund 
mortgage,  the  defendant  being  estopped  to  set  up  his  mortgage. 

Same. — ExhibU  not  Properly  PtiHqfOomplainL — Description  in  Complaini  Con- 
brob, — Where  the  description  of  the  land  in  an  exhibit  not  properly  a 
part  of  the  complaint  differs  from  the  description  in  the  complaint,  the 
complaint  will  control. 

From  the  Knox  Circuit  Court. 

H.  8.  Caubhom  and  J.  M.  Boyle,  for  appellant. 
W.  H.  De  Wolf  J  8.  N.  Chambers  and  E.  H.  De  Wolf,  for 
appellees. 

Bbrkshire,  C.  J. — This  action  was  brought  by  the  de- 
cedent, who  departed  this  life  after  the  taking  of  this  appeal. 

The  complaint  in  substance  is,  that  heretofore,  to  wit,  on 
the  26th  day  of  February,  1870,William  R.  Gilmore  and  Lou- 
isa Gilmore  executed  to  the  State  of  Indiana,  for  the  use  of 
the  common  school  fund,  a  mortgage  upon  certain  real  es- 
tate therein  described,  to  secure  the  payment  of  a  promissory 
note  bearing  the  same  date,  executed  by  the  appellee,  Wil- 
liam R.  Gilmore;  that  the  said  mortgage  was  duly  recorded; 
that  after  the  execution  of  said  mortgage,  and  subject  thereto, 
the  said  William  R.  Gilmore  and  Louisa  Gilmore  conveyed 
the  said  real  estate  to  Robert  L.  Gilmore,  who  at  the  time 
had  actual  notice  of  said  mortgage  ;  that  after  the  convey- 
ance of  said  real  estate  to  the  said  Robert  L.  Gilmore  the 
said  school  fund  mortgage  was  foreclosed  in  the  Knox  Cir- 
cuit Court,  in  an  action  against  the  said  Robert  L.  and  Louisa 
Gilmore,  the  decree  and  judgment  of  said  court  bearing  date 
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October  21,  I8SI9  ^^^  sum  for  which  judgment  was  rendered 
being  $320.90,  and  costs ;  that  a  certified  copy  of  said  de- 
cree issued  to  the  sheriff  of  Knox  county,  who  afterwards 
sold  said  real  estate  to  Fuller,  DeWolf  and  Chambers  for 
$362,  that  being  the  amount  of  said  judgment,  including  in- 
terest and  costs,  and  on  the  31st  day  of  December,  1881, 
issued  to  them  a  certificate  of  purchase  ;  that  afterwards,  and 
when  the  time  for  redemption  was  about  to  expire,  the  de- 
cedent and  the  said  Bobert  L.  Gilmore  entered  into  a  writ- 
ten agreement,  signed  alone  by  the  decedent,  to  the  effect  fol- 
lowing :  "  Whereas,  Robert  L.  Gilmore  has  this  day  deeded 
to  Samuel  A.  Bunting  his  farm  rn  Steen  township,  Knox 
county,  Indiana.  Now,  this  writing  witnesseth,  that  Sam- 
uel A.  3unting,  in  consideration  of  said  conveyance,  entered 
into  the  following  agreement :  He  agrees  to  redeem  said  land 
from  the  sheriff  ^s  sale  made  December  31, 1881.  He  agrees  to 
pay  the  following  judgments  against  said  Gilmore:  a  judg- 
ment in  the  Knox  Circuit  Court  in  favor  of  the  Yincennes 
National  Bank,  assigned  to  Smiley  N.  Chambers  et  aJ.;  the 
remainder  which  is  still  unpaid  on  two  certain  judgments  of 
Preston  et  aL,  against  said  Gilmore,  rendered  before  Esquire 
Hilburn,  transcripts  of  which  are  filed  in  the  said  circuit 
court;  a  judgment  of  Carroll  and  Bunte  against  Gilmore 
in  said  circuit  court;  the  expense  of  said  redemption,  and 
looking  after  said  judgments,  taxes  assessed  and  to  accrue  on 
said  land.  The  amount  of  these  several  judgments  is  to  be 
ascertained  and  kept  account  of  by  said  Bunting.  Said  Gil- 
more is  to  have  possession  of  said  farm  until  September  1, 
1883,  and  .if  at  that  time  he  shall  pay  to  said  Samuel  A. 
Bunting  two  hundred  dollars,  he  is  to  have  possession  of  said 
farm  until  September  1,  1884;  if  at  said  last  mentioned  time 
he  shall  pay  to  said  Samuel  A.  Bunting  the  sum  of  three 
hundred  dollars  he  is  to  have  possession  of  said  farm  until 
September  1,  1885;  and  if  by  said  last  mentioned  day  he 
shall  pay  to  said  Bunting  the  further  sum  of  three  hundred 
dollars  then  he  is  to  have  possession  of  said  farm  until  the 
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1st  day  of  September,  1886.  It  is  further  agreed,  that  if,  at 
apy  time,  said  Gilmore  shall  sell  said  laud  for  an  amount  suf- 
ficient to  pay  and  satisfy  the  debts  and  amounts  paid  by  said 
Bunting  as  above  set  forth,  together  with  eight  per  cent,  in- 
terest on  the  above  sums  from  the  date  of  said  payments,  and 
said  purchaser  shall  tender  to  said  Bunting  said  sums  with 
interest  as  aforesaid,  then  in  that  case  said  Bunting  agrees  to 
convey  the  fee  simple  of  said  real  estate,  by  a  good  and  suf- 
ficient deed,  to  said  Gilmore,  or  said  purchaser;  or  in  case 
said  Gilmore  can  borrow  said  sum  of  money  due  said  Bunt- 
ing, and  the  lender  shall  be  ready  to  pay  him  his  full  debt, 
then  in  that  case  said  Bunting  agrees  to  convey  said  land  as 
aforesaid.  This  writing  to  be  void  in  case  said  redemption 
shall  be  ineffectual.  Witness  the  hand  of  said  Samuel  A. 
Bunting,  this  1st  day  of  January,  1883. 

"  Samuel  A.  Bunting." 
That  on  the  same  day  the  said  Robert  L.  Gilmore  exe- 
cuted to  said  decedent  a  deed  for  said  real  estate,  and  the 
latter  paid  to  the  clerk  of  the  Knox  Circuit  Court  the  sum 
of  $392,  and  redeemed  said  land  from  said  sale  ;  that  before 
the  execution  of  said  agreement,  D.  M.  Osborn  &  Co.  had 
caused  an  execution  to  issue  on  a  judgment  in  the  Knox 
Circuit  Court  in  their  favor  against  said  Robert  L.  Gilmore, 
rendered  on  the  15th  day  of  February,  1881,  and  levied  on 
the  land  in  question,  but  which  remained  unsold,  and' that 
afterwards  a  vendi.  issued  thereon  and  executions  were  also 
issued  on  the  said  judgments  in  favor  of  the  said  national 
bank;  on  the  3d  day  of  March,  1883,  the  said  real  estate 
was  sold  by  the  sheriff  to  satisfy  said  vendi.  and  said  other 
executions  to  Fuller,  DeWolf  and  Chambers,  for  the  sum  of 
$423.36,  and  a  certificate  of  purchase  issued  to  them,  and 
afterwards  the  appellant^s  decedent  paid  to  the  said  pur- 
chasers the  amount  due  them  on  account  of  their  said  pur- 
chase and  took  an  assignment  of  said  certificate  to  Thomas 
and  Halleck  Bunting,  two  of  his  sons,  for  his  own  benefit, 
and  the  year  for  redemption  having  expired,  and  there  hav- 
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ing  been  no  redemption  from  said  sale,  the  sheriff  of  said 
county  of  Knox  executed  a  deed  to  them  for  said  real  estate, 
bearing  daterMay  27th,  1884 ;  that  the  appellant's  said  dece- 
dent paid  and  satisfied  all  of  said  judgments,  including  the 
judgment  of  D.  M.  Osborn  &  Co.,  which  was  not  covered 
by  his  said  agreement ;  and  besides  all  of  said  judgments 
there  is  due  to  his  estate  on  account  of  expenses  incurred  in 
redeeming  from  the  said  sale  made  on  the  judgment  and  de- 
cree in  favor  of  the  State  of  Xi^diana,  and  in  looking  after 
said  other  judgments,  the  sum  of  $100,  and  that  no  part  of 
said  sums  of  money  so  laid  out  and  expended  was  ever  re- 
paid to  the  decedent,  nor  did  the  said  Robert  L.  Gilmore 
ever  pay  to  him  any  part  of  said  sums  as  stipulated  in  said 
agreement  to  be  paid  by  him;  that  after  the  execution  of 
said  school  fund  mortgage  by  the  appellee  and  said  Louisa 
Gilmore,  and  the  execution  of  their  said  conveyance  to 
Robert  L.  Gilmore,  the  latter  executed  a  mortgage  to  the 
appellee  on  the  same  real  estate  to  secure  the  payment  of 
|800,  but  by  mistake  other  land  was  described  in  said 
mortgage,  and  containing  such  misdescription  said  mortgage 
was  duly  recorded;  that  on  the  4th  day  of  February,  1887, 
said  appellee  obtained  a  judgment  against  said  Robert  L. 
Gilmore,  in  the  Knox  Circuit  Court,  for  the  sum  of  $1,231.80 
and  costs,  and  a  decree  for  the  sale  of  said  real  estate,  and 
an  order  of  sale  having  issued  upon  said  decree,  the  appel- 
lee purchased  said  real  estate  at  sheriff's  sale,  March  19th, 
1887,  for  the  sum  of  $1,343.58,  that  sum  being  the  amount 
of  said  judgment  including  interest  and  costs,  and  now  holds 
the  sheriff's  certificate  therefor;  that  at  the  time  of  the  exe- 
cution of  said  agreement,  and  the  payment  of  said  sum  of 
money  as  above  stated,  the  said  decedent  had  no  actual 
notice  of  the  execution  of  said  mortgage  by  said  Robert  L. 
Gilmore  to  the  said  appellee,  and  had  no  knowledge  what- 
ever thereof  other  than  the  notice  which  the  record  of  said 
mortgage  furnished;  that  at  and  before  the  execution  of 
said  agreement  by  the  said  decedent,  the  appellee  falsely  and 
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fraudulcDtly  represented  to  the  decedent  that  he  had  no  de- 
mands against  said  real  estate,  and  urged  the  decedent  to  re- 
deem said  lands  for  the  said  Robert  L.  Gilmore  i'roni  the  said 
'  sheriff's  sale  which  had  then  «been  made^  and  that  the  dece- 
dent relied  upon  said  representations  as  truthful^  and  in 
pursuance  thereof,  and  because  of  the  solicitations  of  the 
appellee,  entered  into  the  said  agreement  and  made  the  pay- 
ments as  above  stated ;  that  the  said  Robert  L.  Gilmore  was, 
at  the  time  of  said  transactions^  and  still  is,  insolvent. 

Then  follows  a  prayer  for  subrogation  and  for  all  equitable 
relief  to  which  the  appellant  may  be  entitled. 

The  appellee  addressed  a  demurrer  to  the  complaint,  which 
was  sustained  by  the  court,  and  the  appellant  reserved  an 
exception,  and  refusing  to  amend  his  complaint  judgment 
was  rendered  against  him  for  want  of  a  sufficient  complaint. 

The  only  error  assigned  is  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  complaint. 

The  school  fund  mortgage  is  filed  with  the  complaint  as 
an  exhibit,  and  the  point  is  made  that  the  description  therein 
and  the  description  as  given  in  the  complaint  appear  to  be 
different,  and  that  there  is  no  averment  that  they  describe  the 
same  land,  hence  the  exhibit  must  control,  and  therefore  it 
is  not  made  to  appear  that  the  land  described  in  the  mortgage 
is  the  land  upon  which  the  appellant  claims  to  have  a  superior 
lien. 

A  sufficient  answer  to  this  objection  is  that  this  is  not  an 
action  to  foreclose  the  school  fund  mortgage ;  it  has  already 
been  merged  into  a  judgment  and  decree,  therefore  the  mort- 
gage is  not  the  foundation  of  the  action,  and  the  exhibit  not 
properly  a  part  of  the  complaint. 

The  next  contention  of  the  appellee  is  that  the  complaint 
contains  no  allegation  that  the  land  described  in  the  mort- 
gage from  Robert  L.  Gilmore  to  the  appellee  is  the  land 
referred  to  in  the  complaint  as  that  on  which  the  State  fore- 
closed its  mortgage. 

We  think  that  this  sufficiently  appears  when  all  the  aver- 
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ments  in  the  complaint  are  considered.  It  is  hardly  neces- 
sary to  cite  authorities  to  the  point  that  the  relation  which 
existed  between  Robert  L.  Gilmore  and  the  decedent  was  that 
of  mortgagor  and  mortgagee,  but  see  TuUle  v.  Churchman^ 
74  Ind.  311;  Hanl<m  v.  Doherty,  109  Ind.  37;  Turpie  v. 
Lowcy  114  Ind,  37.. 

The  agreement  which  the  decedent  executed  was  not  an 
agreement  to  pay  and  satisfy  the  claim  or  indebtedness  which 
the  sheriff^s  certificate  of  purchase  which  had  been  issued  to 
Fuller,  De  Wolf  and  Chambers  represented,  but  it  was  an 
agreement  to  redeem  from  the  sale  which  had  been  made.  It 
was  not  a  redemption  by  the  decedent  of  his  own  land,  but 
a  redemption  as  junior  mortgagee. 

The  agreement  which  the  decedent  made  was  one  which 
he  had  a  perfect  right  to  make,  and  having  thus  placed  him- 
self in  the  position  of  a  junior  mortgagee,  he  had  an  interest 
to  protect,  if  that  was  necessary  to  the  right  of  subrogation. 

But  the  broad  doctrine  announced  in  the  case  of  Richmond 
V.  MarstoUf  15  Ind.  134,  that  a  volunteer  purchaser  at  a  sale 
made  by  a  public  officer  is  not  entitled  to  the  right  of  sub- 
rogation in  case  the  sale  is  ineffectual  to  convey  title,  has 
been  overthrown  by  the  later  decisions  of  this  court. 

The  policy  of  the  law  is  to  hold  out  inducements  to  per- 
sons to  become  purchasers  at  such  sales,  and  therefore  when- 
ever a  sale  is  ineffectual  to  pass  the  title  to  the  property  of- 
fered for  sale  equity  recognizes  the  right  of  subrogation. 

The  case  of  Muir  v.  Berkshire,  52  Ind.  149,  is  directly  in 
conflict  with  Richmond  v.  Marstony  supra. 

That  was  a  sale  made  by  a  school  commissioner  at  the 
court-house  door,  of  certain  real  estate  that  had  been  mort- 
gaged to  the  State  to  secure  a  loan  from  the  school  fund ; 
Muir,  the  purchaser,  was  a  mere  volunteer,  having  no  inter- 
est of  any  character  to  protect.  Afterwards,  in  a  litigation 
between  his  heirs  and  the  heirs  of  the  mortgagor,  the  sale 
was  held  to  be  absolutely  void ;  the  heirs  of  the  mortgagor 
having  afterwards  conveyed  the  mortgaged   premises,  the 
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heirs  of  Muir  brought  the  action  above  named,  claimiDg  the 
right  of  subrogation,  and  demanding  a  foreclosure  of  the 
school  fund  mortgage,  and  the  court  below,  following  Rich- 
mond V.  Marston,  supray  held  that  their  complaint  failed  to 
state  a  cause  of  action ;  they  appealed  to  this  court,  and  the 
judgment  of  the  court  below  was  reversed.  See  WHlkan  v. 
Brovm,  82  Ind.  471 ;  Bodkin  v.  Merit,  102  Ind.  293 ;  Coch- 
rum  V.  West,  122  Ind.  372. 

In  the  last  named  case  the  decisions  of  this  court  are  col- 
lected. 

If  the  appellant's  decedent  had  voluntarily,  and  without 
having  any  arrangement  with  the  owner  of  the  real  estate 
that  had  been  mortgaged  to  the  State,  paid  the  amount  to 
which  Fuller,  De  Wolf  and  Chambers  were  entitled  a^  pur- 
chasers at  the  sheriff's  sale,  it  may  be  that  he  would  have 
been  a  volunteer  of  that  class  not  entitled  in  equity  to  the 
right  of  subrogation. 

But,  in  view  of  the  other  allegations  in  the  complaint,  we 
think  it  states  a  good  cause  of  action  as  to  the  judgment  liens 
which  the  decedent  paid,  including  the  judgment  in  favor  of 
D.  M.  Osborn  &  Co.,  and  for  money  expended  otherwise,  as 
alleged  in  the  complaint. 

But  for  the  estoppel,  which  we  think  intervenes,  if  the  ap- 
pellee's mortgage  lien  was  senior  to  the  said  judgment  liens, 
and  the  payment  of  the  money  otherwise  expended  by  the 
decedent,  we  have  no  doubt  but  that  the  appellee  would  have 
the  superior  equity.  Peck  v.  Williams,  113  Ind.  256;  Foltz 
V.  Wert,  103  Ind.  404. 

It  is  averred,  however,  that  the  decedent  had  no  actual 
notice  that  the  appellee  had  any  lien  or  claim  upon  the  real 
estate  when  he  received  the  conveyance  therefor,  or  there- 
after until  after  he  had  paid  out  the  various  sums  of  money 
as  alleged  in  the  complaint ;  that  when  he  was  talking  of 
making  the  arrangement  with  Robert  L.  Gilmore,  and  at  the 
very  time  of  its  consummation,  the  appellee  urged  him  to 
make  the  arrangement  and  to  redeem  the  land,  and  informed 
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him  that  he  had  no  demands  against  it;  that  the  decedent 
relied  upon  the  representations  and  believed  them  to  be  true, 
and,  acting  upon  the  same,  accepted  the  conveyance  and  exe- 
cuted the  written  agreement  and  paid  out  the  said  several  sums 
of  money.  These  facts  are  all  admitted  by  the  demurrer  to 
be  true,  and  if  not  suflQcient  to  woric  an  estoppel  we  imagine 
that  it  will  be  a  little  difficult  to  suppose  a  state  of  facts 
which  would  have  that  effect. 

In  view  of  the  facts  alleged,  to  permit  the  appellee  to  en- 
force his  judgment  as  against  the  real  estate  involved,  as  a 
superior  lien  to  the  equities  of  the  appellant,  would  be  to 
violate  every  principle  in  equity  jurisprudence,  against  good 
conscience,  and  to  recognize  what  would  seem  to  be  a  most* 
palpable  fraud. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  conrt  below  to  overrule  the  demurrer  to  the  complaint. 

Filed  Maj  27, 1890. 


No.  14,130. 

Peck  et  al.  v.  Vinson,  Guardian. 

Conveyance. — Inacme  Penon, — Action  far  Resciasion, — Tender  of  Deed  to  be 
Signed. — Where  one  takes  a  conveyance  from  a  person  whom  be  knows 
to  be  of  ansound  mind,  and  refuses  to  rescind  the  contract  and  recon- 
vej  the  land  upon  demand  made,  claiming  it  as  his  own,  he  will  not  be 
allowed,  when  suit  is  brought,  to  defeat  the  action  by  reason  of  its  not 
being  alleged  in  the  complaint  that  a  deed  was  tendered  to  him  to  sig^ 
at  the  time  he  refused  to  convey,  and  asserted  title  to  the  land. 

Same. — Complaint. — Sufficiency  of. — In  an  action  to  rescind  a  contract  for 
the  sale  of  land,  and  to  recover  the  same,  where  a  complaint  alleges 
that  the  defendant,  for  the  fraudulent  purpose  of  procuring  a  convey- 
ance of  the  land,  ingratiated  himself  into  the  confidence  of  an  old,  in- 
firm,'and  weak-minded  lady,  and  that  by  feigning  an  affection  for  her, 
and  by  falsely  representing  to  her  that  he  was  a  man  of  means,  he  ob- 
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tained  the  land,  worth  $4,000  for  $1,500,  which  by  a  condition  in  the 
mortgage  could  not.be  collected  for  ten  years,  fraud  is  sufficiently  shown. 

From  the  White  Circuit  Court. 

L.  Walker,  A.  W.  Reynolds  and  E.  B.  Sellers,  for  appel- 
lants. 

T.  F.  Palmer  and  A.  K.  Sills,  for  appellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellee, 
James  V.  Vinson,  guardian  of  Catharine  Delong,  a  person 
of  unsound  mind,  against  appellants,  George  W.  Peck,  Lury 
Peck,  Joseph  F.  Peck  and  Martha  Peck  to  rescind  a  con- 
tract for  the  sale  of  and  to  recover  a  tract  of  land  in  White 
county,  Indiana. 

The  said  Catharine  Delong  was  the  owner  of  the  real  es- 
tate in  controversy,  and  she  was  an  old  lady  about  eighty 
years  of  age,  of  unsound  mind,  and  incapable  of  managing 
her  own  estate,  and  the  said  George  W.  Peck  was  upon  terms 
of  intimacy  with  her,  and  induced  her  to  convey  the  real  es- 
tate, which  was  worth  about  $4,000,  for  $1,500,  for  which 
sum  he  executed  to  her  ten  notes  of  $160  each,  payable  one 
each  year  for  ten  years,  and  secured  them  by  mortgage  on 
said  real  estate,  providing  that  the  same  should  not  be  fore- 
closed until  the  last  note  became  due,  in  case  the  interest  was 
kept  paid. 

The  complaint  is  in  three  paragraphs,  and  a  demurrer  to 
each  paragraph  was  overruled,  and  the  ruling  assigned  as 
error. 

There  was  a  trial  by  the  court,  and  a  special  finding  of 
facts  and  conclusions  of  law,  and  judgment  for  appellee. 
Appellants  also  moved  for  a  new  trial,  which  motion  was 
overruled,  and  the  ruling  is  assigned  as  error. 

The  first  and  second  paragraphs  of  the  complaint  are  sub- 
stantially the  same. 

Mrs.  Delong  was  adjudged  of  unsound  mind  after  the  ex- 
ecution of  the  deed,  and  the  appellee  was  appointed  .as  her 
guardian. 
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The  first  and  second  paragraphs  of  the  complaint  allege 
the  appointment  of  the  appellee  as  guardian;  that  Mrs.  Be- 
long owned  the  land ;  that  il  was  of  the  value  of  $4,000 ; 
that  she  was  of  unsound  mind  at  the  time  she  made  the  deed 
to  Gfeorge  W.  Peck,  and  that  he  knew  she  was  of  unsound 
mind ;  that  he  induced  her  to  make  the  deed  to  him,  and 
paid  no  valuable  consideration  for  the  same;  that  he  ex- 
ecuted to  her  his  notes  for  $1,500,  secured  by  mortgage;  as 
the  only  consideration  ;  that  he  was  and  is  totally  insolvent ; 
that  the  guardian  demanded  a  reconveyance  of  the  real  estate, 
and  that  Peck  refused  to  do  so,  and  an  offer  to  surrender  the 
notes  and  mortgage,  and  if  it  should  be  found  that  Peck  had 
paid  any  other  value  for  said  land,  to  repay  to  him  such  sum 
as  might  by  the  court  be  found  due,  and  alleging  that  the 
other  defendants  had  some  claim  as  a  reason  for  making  them 
parties. 

The  only  objection  urged  to  these  two  paragraphs  of 
complaint  is  that  they  do  not  allege  that  at  the  time  the 
guardian  demanded  a  rescission  of  the  contract  he  also  ten- 
dered to  George  W.  Peck  a  deed  to  sign  reconveying  the 
flame. 

We  do  not  think  this  an  available  objection  to  the  com- 
plaint. 

This  was  an  application  to  a  court  of  equity  to  grant  the 
appellee  relief,  and  the  cour<;can  grant  such  relief  as  the  ap- 
pellee may  be  entitled  to,  and  upon  such  terms  as  the  court 
may  deem  equitable ;  but  the  complaint  alleges  that  the  appel- 
lee's ward  was  of  unsound  mind  at  the  time  she  made  the 
deed,  and  that  the  appellant  George  W.  Peck  knew  she  was 
of  unsound  mind,  and  that  he  fraudulently  pretended  to  pur- 
chase the  land,  and  fraudulently  procured  her  to  execute  to 
him  a  deed  for  the  land.  Having  taken  a  conveyance  from 
a  person  whom  he  knew  to  be  of  unsound  mind,  it  was  his 
duty  to  restore  the  title  to  het  upon  demand,  and  it  is  alleged 
that  when  demand  was  made  on  said  Peck  to  do  so,  he  re- 
fused, and  claimed  the  land  as  his  own.     Under  the  facts  as 
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alleged  it  would  have  been  of  no  avail  if  the  guardian  had 
tendered  to  Peck  a  deed  to  sign  reconveying  the  land. 

After  Peck  refused  to  rescind  the  contract  and  reconvey 
the  land  when  demanded^  and  claimed  it  as  his  own^  he  will 
not  be  allowed  when  suit  is  brought  to  defeat  the  action  by 
reason  of  its  not  being  alleged  in  the  complaint  that  a  deed 
was  tendered  to  him  to  sign  at  a  time  when  he  refused  to  re- 
convey,  and  asserted  his  title  to  the  laud. 

There  was  no  error  in  overruling  the  demurrer  to  these 
two  paragraphs  of  the  complaint. 

The  third  paragraph  of  the  complaint  sets  out  the  fact  that 
Mrs.  Delong  was  adjudged  of  unsound  mind,  and  the  ap- 
pointment of  the  appellee  as  her  guardian,  and  seeks  to  re- 
scind the  contract  for  fraud,  and  it  is  contended  that  the  par- 
agraph is  insufficient ;  that  the  fraudulent  representations 
alleged  are  not  as  to  material  facts, and  that  to  rescind  aeon- 
tract  on  account  of  fraudulent  representations  the  represent- 
ations must  be  of  material  existing  facts,  must  be  false, 
and  must  have  been  relied  upon  as  an  inducement  to  enter 
into  the  contract. 

This  paragraph  alleges  that  Mrs.  Delong,  at  the  time  of 
making  the  conveyance,  was  an  old  lady,  near  eighty  years 
of  age;  that  she  was  weak,  and  feeble  in  mind  and  body, 
which  was  well  known  to  the  defendant,  George  W.  Peck,  and 
that  said  Peck,  for  the  fraudulent  purpose  of  procuring  a 
conveyance  and  possession  of  said  real  estate,  falsely  an^ 
fraudulently  pretended  to  said  Mrs.  Delong  that  he  was  her 
friend,  and  truly  sympathized  with  her  in  her  loneliness  and 
helplessness  ;  that  he,  with  her  consent,  made  her  house  his 
home,  and  paid  great  attention  to  her ;  that  he  represented 
to  her  that  he  was  a  man  of  means,  and  was  able  to  care  for 
her  during  the  balance  of  her  natural  life,  and  that  he  would 
care  for  her;  that  by  reason  of  said  false  and  fraudulent 
representations,  which  she  believed  to  be  true,  he  procured 
her  thereby  to  convey  to  him  said  land  for  the  pretended 
consideration  of  $1,600,  for  which  he  gave  her  his  ten  prom- 
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issory  notes  for  J150  each^  payable  respectively  in  1,  2,  3, 4, 
5,  6,  7,  8,  9,  and  10  years,  and  secured  the  same  by  a  mort- 
gage on  said  real  estate,  in  which  mortgage  it  was  condi- 
tioned that  it  could  not  be  foreclosed  until  the  last  note  be- 
came due ;  that  the  real  estate  was  worth  the  sum  of  $4,000. 

This  paragraph  does  not  show  these  parties  to  be  related, 
and  it  does  show  that  the  defendant,  for  the  fraudulent  pur- 
pose of  procuring  a  conveyance  of  the  land,  ingratiated  him- 
self into  the  confidence  of  an  old,  infirm,  weak-minded  lady, 
nearly  eighty  years  of  age;  that  he  feigned  an  affection  for, 
and  an  interest  in  her  welfare ;  that  he  falsely  represented  he 
was  a  man  of  means,  and  able  to  care  for  her  during  her  nat- 
ural life,  when  he  was  not ;  that  he  obtained  the  land  for 
$1,500,  when  it  was  worth  $4,000,  and  placed  a  condition  in 
the  mortgage  whereby  said  sum  could  not  be  collected  for 
ten  years. 

In  RobinBon  v.  OlasSy  94  Ind.  211,  the  court  instructed 
the  jury  that  "  The  infirmity  of  age  and  of  mind  may  be  taken 
into  consideration  where  an  effort  has  been  made  to  deceive, 
in  determining  whether  or  not  the  person  claimed  to  have 
been  deceived  exercised  common  prudence,  such  as  persons 
similarly  situated  would  ordinarily  exercise  under  like  cir- 
cumstances." This  we  think  proper  in  determining  whether 
or  not  the  facts  alleged  constitute  such  fraud  as  will  entitle 
the  party  to  a  rescission  of  the  contract  or  not.  It  is  proper 
to  consider  the  circumstances  under  which  they  were  made, 
and  the  condition  of  the  parties  by  whom  and  to  whom  they 
were  made ;  the  inadequacy  of  the  consideration  to  be  paid 
for  the  property  is  proper  to  be  considered  in  determining 
the  motives  of  the  person  seeking  the  conveyance,  and  as  to 
whether  the  person  making  the  conveyance  was  improperly 
influenced.  The  averments  in  the  complaint  of  the  fraudu- 
lent acts  and  representations  on  the  part  of  George  W.  Peck 
show  a  cunning,  fraudulent  purpose  to  cheat  the  old  lady 
out  of  her  farm,  and  that  he  accomplished  his  purpose ;  the 
farther  allegations  show  that  he  was  about  to  transfer  it 
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into  the  bands  of  innocent  purchasers,  for  value.  8hv^  v. 
Shueey  100  Ind.  477;  Physio- Med.  College  of  Indiana  v. 
Wilkinson,  108  Ind.  314. 

The  court's  finding  is  based  upon  the  other  paragraphs  of 
the  complaint.  The  finding  is  that  Mrs.  Delong,  at  the  time 
she  made  the  conveyance,  was  of  unsound  mind,  and  inca- 
pable of  managing  her  own  estate,  and  that  said  George  W. 
Peck  knew  that  she  was  of  unsound  mind,  and  that  he  fraud- 
ulently persuaded  and  induced  her  to  make  the  conveyance, 
and  that  the  land  was  of  the  value  of  $3,100.  There  was  no 
available  error  in  overruling  the  demurrer  to  the  third  parar- 
graph  of  the  complaint. 

It  is  further  contended  that  the  finding  of  the  court  is  not 
supported  by  sufficient  evidence.  In  this  we  can  not  con- 
cur.    There  is  evidence  warranting  the  finding'of  the  court 

There  is  no  error  in  the  record. 

1 

Judgment  affirmed,  with  costs. 
Filed  May  28, 1890. 


No.  14,167. 

Bernhamer  v.  Dawson,  Administrator. 

BUFBEME  Court. —  Weight  of  Evidence, — The  Supreme  Court  will  not  re- 
verse a  judgment  upon  the  weight  of  the  evidence. 

Pbactice. — Bijeetum  of  Evidence. — "Where  the  court  is  requested  to  strike 
out  the  testimony  of  a  witness,  but  no  reason  for  its  rejection  is  shown 
at  the  time  the  request  is  made,  no  question  is  presented  to  the  Supreme 
Court  upon  a  ruling  of  the  court  denying  the  request. 

From  the  Marion  Superior  Court. 

W.  F.  A.  Bernhamer,  W.  B.  Walls,  C.  8.  Denny  and  W.  F. 
Elliott,  for  appellant. 
8.  J.  Peelle  and  W,  L.  Taylor,  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellant  against  the 
appellee,  as  administrator  of  the  estate  of  Kate  Dawson,  'de- 
ceased, upon  a  promissory  note  executed  by  the  said  Kate 
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Dawson  to  tlie  appellant  on  the  21st  day  of  November,  1885. 

The  appellee  filed  an  answer  consisting  of  six  paragraphs, 
the  first  being  a  general  denial. 

The  second  is  a  plea  of  payment. 

The  third  is  a  plea  of  no  consideration. 

The  fourth  is  a  partial  failure  of  consideration. 

The  fifth  avers  that  the  note  in  suit  was  procured  through 
fraud  and  misrepresentation,  in  this:  That  the  said  Kate 
Dawson  had  been  arrested  and  was  in  jail  upon  a  charge  of 
adultery  and  incest,  and  that  the  appellant  went  upon  Jier 
recognizance  to  secui*e  her  release;  that  before  he  would 
sign  said  recognizance  be  induced  her  to  sign  said  note,  by 
falsely  and  fraudulently  stating  to  her  that  said  note  was  to 
indemnify  him  against  any  loss  he  might  suffer  by  reason  of 
a  breach,  on  her  part,  of- said  recognizance;  that  appellant 
made  said  statements  to  the  said  Kate  Dawson  for  the  fraud- 
ulent purpose  of  procuring  her  signature  to  said  note,  and 
that  the  same  was  not  executed  to  secure  attorney's  fees  as 
pretended  by  the  appellant ;  that  there  was  no  breach  of 
'said  recognizance,  and  the  appellant  did  not  suffer  any  loss 
on  account  of  signing  the  same. 

The  sixth  paragraph  avers  that  the  said'  Kate  Dawson  had 
been  convicted  of  a  misdemeanor  before  the  mavor  of  the 
city  of  Indianapolis,  fined  and  sentenced  to  the  work-house ; 
that  she  appealed  from  such  conviction  to  the  criminal  court 
of  Marion  county,  and  that  the  appellant  signed  the  appeal 
bond  necessary  to  procure  and  perfect  said  appeal ;  that  said 
note  was  executed  by  the  said  Kate  Dawson  to  the  appellant 
to  indemnify  him  against  loss  on  account  of  having  signed 
said  appeal  bond ;  that  the  appellant  never  did  suffer  any 
loss  or  damage  on  account  of  said  bond. 

Upon  issues  formed  the  cause  was  tried  by  a  jury  who  re- 
turned a  verdict  for  the  appellee,  upon  which  the  court  ren- 
dered judgment,  over  a  motion  for  a  new  trial. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  in  overruling  the  motion  for  a  new  trial. 
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The  first  contentiou  of  the  appellant  is,  that  the  verdict 
of  the  jury  is  not  supported  by  the  evidence. 

We  have  carefully  read  the  evidence  in  the  cause  and  find 
that  there  is  some  evidence  tending  to  support  the  conclu- 
sion reached  by  the  jury.  Indeed,  there  is  much  testimony 
tending  to  prove  that  the  appellant  did  not  regard  the  note 
in  suit  as  a  binding  obligation,  and  that  he  repeatedly  stated 
to  the  deceased  that  he  had  no  claim  against  her.  Under 
the  well  known  rule  in  this  court  we  can  not  disturb  the 
verdidt  of  the  jury  on  the  evidence. 

It  is  also  contended  by  the  appellant  that  the  court  erred 
in  refusing  to  strike  out  the  testimony  of  a  witness  as  to 
what  the  deceased  said  about  the  consideration  upon  which 
the  note  in  suit  was  executed ;  but  no  reason  for  striking 
out  this  testimony  was,  at  the  time,  pointed  out  to  the  court. 
As  no  reason  was  pointed  out  to  the  court  for  rejecting  this 
evidence  no  question  upon  the  ruling  of  the  court  is  pre- 
sented for  our  consideration.  Farman  v.  Lauman,  73  Ind. 
568 ;  Oity  of  Delphi  v.  Loweryy  74  Ind.  520 ;  Blizzard  v. 
Hays,  46  Ind.  166. 

Finally,  it  is  contended  by  the  appellant  that  the  court 
erred  in  its  instructions  to  the  jury,  and  many  supposed  er- 
rors in  the  instructions  are  pointed  out  and  argued. 

The  instructions  are  somewhat  lengthy  and  cover  minutely 
every  phase  of  the  case,  but  no  good  purpose  would  be  sub- 
served by  setting  them  out  in  this  opinion.  We  have  given 
them  a  critical  examination,  and  when  taken  as  a  whole  we 
think  they  state  the  law  of  the  case,  as  made  by  the  evi- 
dence, fairly  and  correctly.  The  court  committed  no  error 
in  its  instructions  to  the  jury. 

There  is  no  error  in  the  record  for  which  the  judgment  of 
the  court  below  should  be  reversed. 

Judgment  affirmed. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  May  28,  1890. 
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No.  14,374. 

MoWhobteb  £t  al.  17.  Heltzell. 

Real  Estate. — Action  to  Beeover, — TStie  by  Possession, — Where  ft  complftint 
to  recover  real  estate  alleges  title  in  fee  in  the  plaintiff,  and  the  facts 
foand  in  the  special  verdict  show  title  through  possession  continued  for 
tlie  requisite  period  by  the  ancestor  of  the  plaintiff's  grantor,  and 
heirs,  the  allegation  of  the  complaint  is  supported,  a  title  in  feeisshown. 

Same. — Title  Trtued  to  Common  Source. — Where  title  is  claimed  through  a 
common  grantor,  it  is  sufficient  to  trace  it  to  that  source. 

Same. — Eleetion  to  Sue  for  Damages. — Gondition  Broken, — Where  one  elects 
to  sue  for  damages  and  accepts  judgment,  he  is  precluded  from  enter- 
ing for  condition  broken. 

From  the  Noble  Circuit  Court. 

P.  V.  Hoffman^  for  appellants. 
-HI  G.  Zimmerman,  for  appellee. 

Elliott,  J. — The  facts  as  they  arc  stated  in  the  special 
verdict  are,  in  substance,  these :  The  land  in  controversy 
was  entered  by  Jerome  Sweet  under  a  land  warrant  in  1852, 
but  he  did  not  take  possession  of  it.  On  the  26th  day  of 
July,  185»%  Harrison  Wood  conveyed  the  land  by  deed  of 
general  warranty  to  Andrew  Cramner.  This  deed  was  re- 
corded on  -the  7th  of  September  of  that  year,  but  it  does  not 
appear  that  Wood  ever  had  possession  of  the  land.  Cram- 
ner lived  on  the  land,  cleared  and  fenced  part  of  it.  He  died 
in  possession  of  the  land,  leaving  as  his  heirs  Minerva  Cram- 
ner, his  widow,  and  Joseph  J.  Cramner,  David  B.  Cramner 
and  Ananias  Cramner,  his  children.  All  of  the  children 
were  infants  at  the  time  of  their  father's  death.  The  widow, 
Minerva  Cramner,  married  John  McWhorter,  a  brother  of 
the  defendant  James  McWhorter,  with  whom  she  lived  until 
her  death,  in  1862.  Her  second  husband  and  two  of  the 
children  of  the  second  marriage,  Sarah  and  Adaline,  sur- 
vived her.  On  the  30th  day  of  January,  1869,  Joseph  J. 
Cramner  conveyed  the  one  undivided  third  of  the  land  to 
Vol.  124.— 9 
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Joseph  Roe,  who  was  then  in  possession  of  the  land.  On 
the  21st  day  of  November,  1871,  David  B.  Cramner  con- 
veyed to  the  appellee  one  undivided  third  of  the  land,  but  at 
the  time  of  the  execution  of  the  conveyance  the  grantor  was 
not  in  possession  of  the  land,  having,  while  an  infant,  ex- 
ecuted a  lease  for  life  to  Sylvius  Roe,  the  wife  of  Joseph  Roe. 
At  the  time  of  the  execution  of  the  deed  David  B.  Cramner 
revoked  and  disaffirmed  the  lease  executed  by  him  during 
his  infancy.  On  the  7th  day  of  May,  1877,  Ananias  Cram- 
ner conveyed  an  undivided  one-third  of  the  land  to  the  ap- 
pellee. On  the  7th  day  of  December,  1871,  George  W.  Helt- 
zell was  in  possession  of  the  land,  and  on  that  day  Joseph 
Roe  and  his  wife  Sylvius  Roe  executed  to  Heltzell  a.deed  for 
the  undivided  one-third  of  the  land.  At  the  time  of  the 
execution  of  the  deed  Heltzell  executed  a  written  agreement, 
wherein  he  agreed  to  deliver  to  Sylvius  Roe  one-third  of  all 
the  crops  grown  on  the  land  during  her  life.  Heltzell  iailed 
to  perform  his  agreement,  and  on  the  8th  day  of  December, 

1873,  Sylvius  Roe  instituted  an  action  against  him  before  a 
justice  of  the  peace  to  recover  the  value  of  the  portion  of 
the  crops  he  had  agreed  to  deliver  to  her.  She  recovered 
judgment ;  Heltzell  appealed  to  the  circuit  court,  but  she 
again  succeeded.  The  judgment  for  damages  recovered  by 
her  was  subsequently  paid.     On  the   17th  day  of  August, 

1874,  Heltzell  removed  from  the  land,  declared  he  would  no 
longer  cultivate  it,  and  abandoned  it.  From  that  time  until 
the  death  of  Sylvius  Roe  he  failed  and  refused  to  cultivate 
the  land  or  to  comply  with  his  agreement.  On  the  17th 
day  of  August,  1874,  George  W.  Heltzell  executed  a  deed 
for  the  land  to  the  appellee.  In  the  deed  executed  by  him 
it  was  recited  that  the  grantee  took  the  land  subject  to  the 
agreement  niaJe  at  the  time  Joseph  and  Sylvius  Roo  con- 
veyed the  land  to  George  W.  Heltzell.  At  the  time  Helt- 
zell surrendered  possession  of  the  land  Sylvius  Roe  took 
possession,  and  continued  in  possession  until  her  death  in 
1<S.S6.  Sylvius  Roe  left  surviving  her  three  children,  Josephus 
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Roe,  Rachel  McWhorter  and  Sylvius  Heltzell,  the  wife  of 
George  W.  Heltzell. 

It  Is  argued  by  appellants'  counsel  that  the  trial  court 
erred  in  rendering  judgment  on  the  special  verdict  in  &vor 
of  the  appellee,  and  the  first  proposition  stated  in  support  of 
this  general  position  is,  that  as  the  complaint  alleges  that  the 
appellee  is  the  owner  in  fee,  there  can  be  no  recovery  unless 
the  special  verdict  shows  that  he  is  the^  owner  in  fee,  and 
that  it  fails  to  do  this.  We  think  that  counsel  is  clearly  in 
error.  The  ancestor  of  the  appellee^s  grantor  went  into 
possession  in  1853,  and  possession  begun  by  him  and  con- 
tinued by  his  heirs  gave  them  a  title  in  fee  simple.  Title  ac- 
quired by  possession  is  as  high  as  any  known  to  the  law. 
Sims  V.  Oity  of  Frankfort,  79  Ind.  446 ;  Rigga  v.  JBzYey,  113 
Ind.  208.  The  right  acquired  by  the  ancestor  vested  in  his 
children,  and  when  the  possession  ripened  into  a  title  it  be- 
came a  fee.  Brovm  v.  Freedy  43  Ind.  253.  But,  independ- 
ently of  the  rule  just  stated,  the  case  is  with  the  appellee 
upon  the  point  under  discussion,  for  Sylvius  Roe  claims 
through  Joseph  J.  Cramner,  and  he  through  Andrew  Cram- 
ner,  so  that  all  the  parties  claim  title  from  a  common  source, 
and  this  brings  the  case  within  the  familiar  rule  that  where 
title  is  claimed  through  a  common  grantor  it  is  sufficient  to 
trace  it  to  that  source.      Wilson  v.  Peelky  78  Ind.  384. 

So  far  as  concerns  the  breach  of  what  the  appellants'  coun- 
sel denominates  a  condition  subsequent,  it  is  enough  to  say 
that  Sylvius  Roe,  by  electing  to  sue  for  damages,  and  ac- 
cepting judgment,  precluded  herself  from  entering  for  con- 
dition broken.  It  is  a  very  ancient  rule  that  a  condition 
once  gone  is  gone  forever.  Dumpor's  Case,  1  Smith's  Lead- 
ing Cases,  47  ;  2  Washburn  Real  Prop.  (4th  ed.)  12  ;  Nor^ 
dyke  A  Marmon  Go,  v.  Gery,  112  Ind.  535. 

Judgment  affirmed. 

Filed  Maj  28, 1890. 
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^.,^  1321      The  Continental  Insurance  Company  of  New  York 
^ii^l  City  v.  Kyle. 

Insurance. — PoUey. — Condition  Avoiding. — "  Vacant  or  Unoeeupied" — ^The 
policy  of  iDSurance  apon  a  dwelling-house  was  conditioned  to  be  void 
if  the  house  should  become  "vacant  or  unoccupied.''  The  tenant 
moved  out  of  the  building  on  the  26th  day  of  March.  After  her  re- 
moval the  parties  to  whom  the  owner  had  previously  rented  it  made 
certain  repairs  on  the  premises,  intending  to  move  into  the  house  on 
the  1st  day  of  April.  On  the  30th  day  of  March,  the  day  the  repairs 
were  completed,  the  prospective  tenants  put  some  hay  into  the  loft  of  a 
stable  on  the  premises,  and  buried  some  potatoes  on  the  lot  near  the 
house.  The  dwelling  was  destroyed  by  fire  on  the  3l8t  day  of  March. 
It  was  unoccupied  when  burned,  and  the  only  articles  in  it  were  some 
planes  left  after  the  completion  of  the  repairs. 

Heidf  that  the  house  was  vacant  within  the  meaning  of  the  condition  of  the 
policy,  and  that  the  policy  was  void. 

From  the  Vigo  Circuit  Court. 

H.  H.  Boudinoty  W.  Eggleston  and  E.  Reed,  for  appellant. 
a  F.  McNuU,  J.  G.  McNutt  and  F.  A.  McNutty  for  ap- 
pellee. 

Berkshire,  C.  J. — This  was  an  action  brought  by  the  ap- 
pellant to  review  a  judgment  obtained  by  the  appellee  against 
the  appellant  in  an  action  upon  an  insurance  policy  issued  by 
the  appellant  to  the  appellee,  the  said  judgment  having  been 
obtained  in  the  said  Vigo  Circuit  Court.  ^ 

The  complaint  rests  upon  the  first  branch  of  section  61.6, 
R.  S.  1881.  The  court  below  sustained  a  demurrer  to  the 
complaint,  and  the  appellant  elected  to  abide  by  the  ruling 
upon  the  demurrer,  and  judgment  having  been  given  for  the 
appellee,  this  appeal  is  prosecuted. 

The  errors  of  law  stated  in  the  complaint  are : 

1st.  The  court  erred  in  its  conclusions  of  law  upon  the 
facts  found  and  stated  in  its  special  finding. 

2d.  The  court  erred  in  overruling  the  plaintiff's  motion 
to  modify  said  special  finding. 
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3d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  first  alleged  error  involves  substantially  the  same 
questions  as  the  third^  and  ^  the  third  presents  the  ques- 
tions more  clearly  and  satisfactorily^  we  do  not  care  to  con- 
sider the  first. 

It  does  not  become  necessary  to  consider  the  second  alleged 
error,  but  see  Levy  v.  Chittenden,  120  Ind.  37. 

The  policy  sued  upou  in  the  original  action  contained  the 
following  conditions: 

'^  Or  if  the  assured,  without  written  permission  hereon^ 
shall  now  have  or  hereafter  make  or  procure  any  other  con- 
tract of  insurance,  whether  valid  or  not,  or  if  the  above 
mentioned  buildings  be  or  become  vacant  or  unoccupied,  or  be 
used  for  any  other  purpose  than  is  mentioned  in  said  appli- 
cation without  consent  endorsed  hereon,  or  if  the  prop*  ^ 
erty  shall  hereafter  become  mortgaged  or  encumbered,  or 
upon  the  commencement  of  foreclosure  proceedings,  or  in 
case  any  change  shall  take  place  in  the  title  or  possession 
(except  by  succession  by  reason  of  the  death  of  the  assured) 
of  the  property  herein  named,  or  if  the  assured  shall  not  be 
the  sole  and  unconditional  owner  in  fee  of  said  property,  or 
if  the  policy  shall  be  assigned,  or  if  the  risk  shall  be  in- 
creased in  any  manner,  except  by  the  erection  of  ordinary^ 
out-buildings,  without  consent  endorsed  hereon,  then  in  each 
and  every  one  of  the  above  cases  this  policy  shall  be  null 
and  void." 

The  foregoing  conditions  are  such  as  the  parties  have  a 
right  to  place  in  their  contract,  and  as  they  form  a  part  of 
the  contract  the  courts  can  not  disregard  them.  It  is  the 
duty  of  the  courts  to  recognize  and  enforce  the  contracts  of 
parties,  when  valid  and  binding,  according  to  the  terms  and 
conditions  thereof  as  expressed  therein. 

The  portion  of  the  policy  which  we  have  above  set  out  is 
plain  and  easily  understood.  Policies  of  insurance,  like  all 
other  contracts,  are  to  be  construed  with  reference  to  the  in- 
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teatioQ  of  the  parties,  to  be  ascertained  from  the  terms  and 
conditions  placed  therein.  Barton  v.  Home  Ins.  Co.,  42  Mo. 
156  (97  Am.  Dec.  329) ;  StraiLS  v.  Imperial  Fire  Ins.  Co.,  94 
Mo.  182  (4  Am.  St.  Rep.  368) ;  Ripley  v.  JUna  Ins.  Co.,  30 
N.  Y.  136  (86  Am.  Dec.  362 ;  Wells,  Fargo  &  Co.,  v.  Pacific 
Ins.  Co.,  44  Cal.  397 ;  Home  Ins.  Co.  v.  Owathmey,  82  Va. 

923. 

With  this  roost  important  rule  as  our  guide  when  we  read 
and  consider  the  policy  here  under  consideration,  we  must 
reach  the  conclusion  that  for  a  breach  of  any  one  of  the 
conditions  above  named,  on  the  part  of  the  assured,  the  in- 
surer was,  because  thereof,  to  be  absolved  from  all  liability 
on  account  of  the  policy,  unless  its  consent  to  such  breach 
of  condition  should  be  obtained  in  advance  thereof. 

There  is  no  contention  that  the  appellant  by  endorsement 
on  the  policy  or  otherwise  ever  gave  its  consent  that  the 
building  insured  should  become  or  stand  vacant. 

This  leaves  but  one  further  question  for  our  consideration : 
Had  the  building  become  vacant  before  it  was  burned  ? 

If  the  evidence  establishes  the  affirmative  of  this  propo- 
sition beyond  controversy,  then  the  court  erred  in  overrul- 
ing the  motion  made  in  the  original  action  for  a  new  trial, 
and  erred  in  overruling  the  demurrer  to  the  complaint  in  the 
present  action. 

In  our  opinion  the  court  erred  in  both  of  its  rulings.  The 
complaint  charges  that  the  building  was  destroyed  by  fire  on 
the  31st  day  of  October,  1886,  and  the  special  finding  states 
that  the  tenant  who  had  occupied  the  building  moved  out 
on  the  26th  day  of  October,  1886,  and  that  the  fire  occurred 
on  the  31st  dav  of  the  same  month. 

The  undisputed  evidence  is  that  the  tenant  moved  out  on 
the  26th  day  of  March,  1886,  and  that  the  fire  occurred  on 
the  31st  dav  of  said  month. 

We  have  concluded  to  set  out  the  evidence  as  we  find  it 
in  the  bill  of  exceptions  with  reference  to  the  occupancy  of 
the  building. 
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The  appellee  testified  :  ^^At  the  time  the  building  was  in- 
sured it  was  occupied  by  myself,  and  afterwards  by  my  aunt. 
She  moved  out  o/the  house  on  the  26th  day  of  March,  1886, 
and  took  everything  out  of  it.  Prior  to  her  removal  from 
the  house  I  had  rented  it  to  Crabb  and  McClintock.  After 
she  moved  out  they  made  some  repairs  on  the  house,  and 
when  they  finished  repairing  they  left  two  or  three  planes  in 
the  house.  On  the  30th  or  31st  of  March  the  said  Crabb  and 
McClintock  hauled  some  hay  and  put  it  in  the  stable  loft  on 
the  premises,  and  intended  to  move  in  on  the  1st  day  of 
April,  1886.  On  the  night  of  the  31st  day  of  March,  1886, 
the  house  was  totally  destroyed  by  fire.  At  the  time  it 
burned  the  only  articles  in  it  were  the  planes  left  there  by 
Crabb  and  McClintock  after  they  had  finished  the  repair- 
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Mrs.  Kyle  testified  :  "  I  am  the  aunt  of  the  plaintifi;  I 
moved  out  of  the  house,  which  was  burned  down,  for  the  pur- 
pose of  letting  the  new  renters  in — Crabb  and  McClintock. 
There  was  some  hay  in  the  stable  and  some  potatoes  buried 
in  the  ground  near  the  house  by  Crabb  and  McClintock. 
The  house  was  a  frame  house.  Crabb  and  McClintock  lived 
about  one  and  a  quarter  miles  from  the  house." 

John  Crabb  testified  :  "  I  and  Mr.  McClintock,  prior  to 
March  26th,  1886,  rented  the  house  belonging  to  Mr.  Kyle, 
which  was  burned  down  on  the  31st  day  of  March,  1886. 
After  we  rented  it  Mrs.  Kyle  moved  out,  on  the  26th  day 
of  March,  1886,  and  took  all  of  her  things  out  of  the  house. 
After  she  moved  out  we  made  some  repairs  on  the  house  and 
intended  to  move  into  the  house  on  the  1st  day  of  April, 
1886.  We  had  moved  some  of  our  things  on  the  premises. 
I  put  some  hay  in  the  stable  loft.  After  we  got  done  re- 
pairing we  left  a  plane  or  two  in  the  stable.  They  were  the 
only  property  we  had  there  at  the  time  the  house  burned 
down.  No  one  was  living  in  the  house  when  it  burned 
down.     It  was  unoccupied  by  any  one.'* 

Henry  McClintock  testified :    "  I  and  Mr.  Crabb  rented 
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the  house  that  was  burned  down  of  Mr.  Kyle,  the  plaintiff. 
At  the  time  we  rented  it  his  aunt,  Margaref  Kyle,  was  living 
in  it.  On  the  26th  day  of  March,  1886,  she  moved  out  and 
took  all  of  her  things  out.  After  she  moved  out  we  made 
some  repairs  on  the  house,  and  when  we  finished  repairing 
we  left  a  few  planes  in  said  house.  On  or  about  the  30th  day 
of  March,  1886,  we  hauled  some  hay  and  put  it  in  the  stable 
loft.  At  the  time  the  house  burned  down  it  was  unoccupied 
by  any  one.  The  planes  were  all  the  property  that  was  in 
it.  We  intended  to  move  in  the  next  day  after  the  fire  oc- 
curred.'' 

We  have  examined  the  authorities  to  which  counsel  for 
the  appellee  in  their  brief  call  our  attention,  and  other  aa- 
thorities  which  we  have  been  able  to  find  in  the  same  line, 
but  think  they  do  not  support  the  rulings  of  the  court  to 
which  we  have  called  attention. 

As  strong  a  case  as  we  have  been  able  to  find  in  support 
of  the  contention  of  the  appellee  is  the  case  of  Eddy  v. 
Hawkeye  Ins,  Co,,  70  Iowa,  472.  The  syllabus  to  that  case 
is  as  follows : 

"  A  tenant  moved  out  of  an  insured  dwelling  on  Tuesday, 
and  on  Wednesday  morning  the  owner  took  possession,  and, 
with  his  servants,  began  cleaning  it,  and  they  were  con- 
tinuously engaged  during  the  working  hours  of  each  day  iu 
cleaning  and  moving  goods  into  the  house  until  Friday  even- 
ing, intending  that  the  family  should  be  fully  domiciled  there 
on  Saturday,  but  on  Friday  night  the  house  was  burned. 
Held,  that  the  house  was  not  vacant.'* 

The  facts,  as  stated  by  the  learned  judge  who  delivered 
the  opinion  of  the  court,  are  as  follows  : 

"  The  house  had  been  temporarily  occupied  by  a  tenant, 
who  removed  therefrom  on  Tuesday.  The  fire  occurred  on 
the  following  Friday  night.  The  plaintiff  was  residing  in 
another  house,  on  another  part  of  the  farm  ;  and  on  the  next 
morning  after  the  tenant  moved  out  of  the  house  which  was 
biirned,the  plaintiff  took  possession  of  it,  and  his  employees 
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cleaned  the  house  and  prepared  to  move  in.  They  were  con- 
stantly engaged  every  day  in  cleaning  the  house^  and  in 
moving  in  household  goods  until  Friday  evening.  By  that 
time  there  were  carpets  and  bedding,  and  bedsteads^  cans  of 
fruit,  chairs,  pictures,  mirror  and  a  stove,  and  clothing,  a 
table,  and  dishes,  in  the  house,  and  the  family  were  expect- 
ing to  be  there  to  remain,  on  Saturday.  The  farm  stock  was 
there,  and  the  pkintiff,  or  his  employees,  were  in  and  about  the 
house  every  day  from  six  o^clock  in  the  morning  until  seven 
or  eight  o'clock  in  the  evening.  The  preparation  for  occu- 
pying the  house  was  continuous  during  all  the  working  hours 
of  each  day.''  The  court  could  very  well  hold,  as  it  did  from 
these  facts,  that  the  building  was  not  vacant  when  burned. 

But  we  hereafter  cite  a  later  case  from  the  same  court, 
where  the  facts  were  not  so  favorable  to  the  insurance  com- 
pany as  the  case  before  us,  in  which  it  was  held  that  the 
policy  could  not  be  enforced. 

Most  of  the  cases  to  which  counsel  call  our  attention 
(if  the  buildings  insured  were  dwellings),  were  where  there 
was  a  permanent  occupancy  and  a  temporary  absence  of  the 
tenant  at  the  time  of  the  fire ;  and  if  mills  or  manufactories, 
where  there  was  but  a  temporary  suspension  of  business  at 
the  time  of  the  fire. 

In  construing  a  condition  in  an  insurance  policy  against  , 
vacancy  or  non-occupancy  the  courts  will  look  to  the  sub- 
ject-matter of  the  contract.  Whitney  v.  Black  River  Ins. 
Co.,  72  N.  Y.  117;  American  Fire  Ins.  Co.  v.  Brighton  Got- 
ion  Mfg.  Co.,  125  111.  131 ;  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  88 ;  Sonneborn  v.  Ins.  Co.,  44  N.  J.  L.  220 
(43  Am.  Rep.  365). 

The  occupancy  of  a  dwelling,  of  a  mill,  of  a  barn,  is  each 
essentially  difierent  in  its  scope  and  character,  and  the  con- 
struction must  have  reference  thereto.  Sonneborn  v.  Ins. 
Co.,  supra;  Kimball  v.  Monarch  Ins.  Co.,  70  Iowa,  513. 
The  house  covered  by  the  policy  here  under  consideration 
was  a  dwelline.     It  became  entirely  vacant  on  the  26th  day 
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of  March^  1886,  and  remained  so  until  its  destraction  by 
fire  on  the  31st  day  of  March.  The  prospective  tenants  made 
some  repairs  on  the  building  after  Mrs.  Kyle  vacated  it,  but 
the  nature  and  character  thereof  do  not  appear,  nor  the 
length  of  time  they  were  engaged  thereat.  It  appears  that 
the  repairs  were  completed  about  the  30th  of  March,  and  on 
that  day  the  prospective  occupants  moved  some  hay  to  the 
loft  of  the  stable  on  the  premises,  and  then  or  before  buried 
some  potatoes  on  the  premises,  but  all  of  the  witnesses  state 
that  the  building  was  unoccupied  When  burned,  and  had  not 
been  occupied  after  Mrs.  Kyle  moved  out,  and  that  the  only 
things  left  in  it  at  any  time  after  her  removal  were  a  couple 
of  carpenter's  planes  left  there  by  Crabb  and  McClintock 
during  the  time  they  were  making  the  repairs  and  thereafter. 

The  contract  in  all  of  its  parts  was  one  that  the  parties 
were  competent  to  make,  and  which  they  had  a  perfect  right 
to  enter  into,  and  hence  they  are  bound  by  all  of  its  terms 
and  conditions. 

From  the  time  the  building  became  vacant  until  its  de- 
struction the  risk  which  the  appellant  had  assumed  was  in- 
creased beci^use  of  the  vacancy,  and  it  was  an  ^increase  of 
risk  which  the  appellant  had  guarded  against  by  its  contract. 
It  would  be  folly  to  contend  that  the  building  would  have 
been  consumed  notwithstanding  the  vacancy.  Most  cer- 
tainly the  care  and  vigilance  that  would  have  accompanied 
the  occupation  of  the  property  for  its  protection  and  pre- 
servation was  lessened  because  of  the  vacancy. 

In  the  light  of  all  of  the  authorities  the  facts  which  the 
record  discloses  establish  beyond  question  that  the  property 
was  "  vacant  or  unoccupied  *^  from  the  26th  of  March,  1886, 
until  it  was  consumed  by  fire  on  the  31st  of  that  month. 

■r 

In  j^na  Ins.  Go.  v.  Meyers,  63  Ind.  238,  the  condition  in  the 
policy  and  the  circumstances  of  the  case  and  those  in  the  pres- 
ent case  do  not  materially  differ.  The  following  is  the  con- 
dition in  the  policy  in  that  case :  "  It  is  hereby  agreed  and 
declared  to  be  the  true  intent  and  meaning  of  the  parties 
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hereto,  that  in  case  the  above  mentioned  building  ^hall,  at 
any  tim^  m&er  the  making  and  during  the  continuance  of 
this  insurance  become  unocctipied,  *  *  *  unless  herein 
otherwise  specially  provided  for,  or  hereafter  agreed  by  the 
company  in  writing  added  or  endorsed  on  this  policy,  then 
and  from  thenceforth,  so  long  as  the  same  shall  be  so  unoc- 
cupied *  *  *  these  presents  shall  cease  and  be  of  no  force 
or  eflTect/^ 

'We  copy  the  following  from  the  opinion  :  "  It  appeared 
by  the  evidence  that  the  house  was  occupied  by  tenants  when 
it  was  insured;  that  the  tenants  failed  to  pay  rent  when  due, 
and  the  landlord  took  steps  to  remove  them.  Myers,  the 
owner,  testified  :  '  No  one  lived  in  the  house  at  the  time  of 
the  fire.  The  tenants  left  on  Friday  or  Saturday.  The  build- 
ing  was  burned  the  next  Tuesday.  The  building  was  used 
as  a  tenant  house.  It  was  a  double  tenement,  usually  oc- 
cupied by  two  families.  I  put  the  tenants  out  because  they 
would  not  pay  rent.  I  had  engaged  it  to  S.  C.  Carney 
as  soon  as  I  could  get  them  out  and  have  the  building 
repaired.  A  little  plastering  and  whitewashing  was  all 
that  was  needed.  Carney  was  living  in  my  house  across  the 
street,  and  was  to  go  into  it  for  a  year,  as  soon  as  I  could  get 
the  tenants  out  and  get  Fred  Myers  to  fix  the  house.  The 
tenant  was  to  move  in  as  soon  as  it  was  repaired.'  In  the 
case  at  bar  the  house  was  unoccupied  at  the  time  it  was 
burned  ;  it  had  been  unoccupied  for  about  four  days  ;  some 
of  the  witnesses  make  the  time  longer ;  and  no  definite  time 
when  it  was  to  be  occupied  was  fixed.  It  was  to  be  occupied, 
as  soon  as  it  should  be  repaired,  by  Fred  Myers,  *  *  As  a 
matter. of  fact,  as  we  have  said,  the  house  was  unoccupied  when 
it  was  burned.  By  its  terms  the  company  was  not  liable  on 
the  policy  sued  upon.  The  policy  was  a  contract.  What 
reason  appears  for  giving  it  an  operation  by  construction 
different  from  that  which  its  terms  require?  It  seems  to  us 
that  the  literal  meaning  expresses  just  what  the  parties  in- 
tended.    Here,  a  tenant  house   is  insured  for   a  year.     A 
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change  of  tenants^  during  the  time,  is  not  prohibited^  and 
might  naturally  be  expected ;  short  intervals  ih  which  the 
property  would  be  vacant  might  naturally  occur.  The  con- 
tract provided  that,  when  they  did  occur^  the  policy  should 
not  be  operative  during  their  existence.'^ 

In  Qpoh  V.  Continental  Ins.  Co.j  70  Mo.  610  (35  Am.  Rep. 
438),  the  condition  in  the  policy  was  "if  the  premises  be- 
come unoccupied  without  the  assent  of  the  company  en- 
dorsed hereon,  then,  and  in  every  such  case,  the  policy  shall 
be  void."  The  following  is  the  learned  judge's  statement 
of  the  facts : 

"About  two  weeks  before  the  fire  the  plaintiff  went  to 
I^ausas  City,  Missouri,  to  reside,  and  lived  there  until  after 
the  fire.  She  shipped  a  car-load  of  her  furniture  to  the  latter 
place,  and  left  about  $300  worth  in  the  house,  and  instructed 
one  Barnard  to  sell  it,  except  a  bed-room  set,  and  also  to  rent 
the  house.  Joseph  Southwick  was  left  in  possession,  with  in- 
structions to  remain  in  possession  and  sleep  in  the  house 
until  he  could  rent  it.  De  Laney  was  to  rent  the  house. 
Southwick  went  to  Kansas  City  three  or  four  days  before, 
and  was  there  when  the  fire  occurred.  He  left  no  one  in  the 
house,  but  told  De  Laney,  with  whom  he  left  the  keys,  except 
the  key  of  the  bedroom  he  had  slept  in,  to  take  charge  of 
the  house  and  rent  it  if  he  could  before  he  returned."  And 
following  this  recital  of  the  facts,  the  learned  judge  goes  on 
to  say : 

"On  these  facts  the  question  arises,  was  the  house  unoccupied 
when  it  was  burned  ?  If  it  was,  she  was  not  entitled  to  recover. 
*  Occupation  of  a  dwelling  house  is  living  in  it.'  Paine  v. 
Agricultural  Ins.  Co.,  5  N.  Y.  S.  C.  R.  (T.  &  C.)  619.  '  A 
fair  and  reasonable  construction  of  the  language  "t^aoan^  and 
unoccupied ''  is,  that  it  should  be  without  an  occupant — 
without  any  person  living  in  it.'  78  111.  169.  Speaking 
of  a  dwelling  house  and  barn,  Colt,  J.,  in  Ashworth  v. 
Builders  Ins.  Co.,  112  Mass.  422,  observed:     ^Occupancy, 
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as  applied  to  such  buildings^  implies  an  actual  use  of  the 
house  as  a  dwelling  place,  and  such  use  of  the  barn  as  is  or- 
dinarily incident  to  a  barn  belonging  to  an  occupied  house, 
or  at  least  something  more  than  a  use  of  it  for  mere  storage. 
The  insurer  has  a  right,  by  the  terms  of  the  policy,  to  tlie 
care  and  supervision  which  is  involved  in  such  an  occu- 
pancy.' In  Wood  Insurance,  p.  164,  the  above  observa- 
tions of  Colt,  J.,  are  quoted  and  approved.  In  Paine  v. 
Agricultural  Ins.  Co.,  5  N.  Y.  S.  C.  619,  it  was  said  that 
*  Occupation^  of  a  dwelling-house  is  living  in  it,  not  mere 
supervision  over  it,  and  while  a  person  need  not  live  in  it 
every  moment,  there  must  not  be  a  cessation  of  occupancy 
for  any  considerable  portion  of  time.' "  After  citing  other 
authorities,  the  court  say  :  ^^ Applying  the  doctrines  of  the 
above  cited  cases  to  this,  it  is  clear  that,  within  the  meaning 
of  the  clause  under  consideration,  the  premises  insured  Were 
unoccupied  from  the  time  the  plaintiff  went  to  Kansas  City 
until  the  fire  occurred." 

Insurance  Co.  v.  Wells,  42  Ohio  St.  519,  supports  the  con- 
tention of  the  appellant.  The  tenant  bioved  out  with  no  in- 
tention of  returning,  leaving  behind  a  barrel  of  corn  and  a 
coal-oil  can.  During  the  night  following  the  removal  the 
building  was  destroyed  by  fire.  The  court  said :  "  The 
condition  that  the  policy  should  be  void  if  the  building 
therein  mentioned  be  ^  vacated  or  unoccupied '  was  absolute. 
The  parties  to  the  contract  were  competent  to  make  such  a 
stipulation.''  The  court  concludes  by  holding  that  the  prop- 
erty was  vacant  and  the  policy  void,  and  says  that  the  dura- 
tion of  the  vacancy  was  wholly  immaterial. 

In  the  case  of  Sleeper  v.  N.  H.  F.  Ins.  Co.,  56  N.  H.  401, 
the  condition  in  the  policy  was  :  *'  If  the  premises  hereby  in-    ' 
sured  become  vacated  by  the  removal  of  the  owner  or  occu- 
pant, without  immediate  notice  to  the  company  and  consent 
endorsed  hereon,  *  *  *  this  policy  shall  be  void." 

In  the  opinion  of  Smith,  J.,  it  is  said :     '^It  is  apparent 
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the  insurers  intended  to  guard  against-  the  increased  risk 
which  inevitably  affects  buildings  where  no  one  is  living  or 
carrying  on  any  business.  An  unoccupied  building  invitesa 
shelter  to  wanderers  and  evil-disposed  persons.  No  one  in- 
terested is  present  to  watch  or  care  lor  the  property,  or  sea- 
sonably to  extinguish  the  flames  in  case  of  fire;  and  for  vari- 
ous reasons  that  might  be  enumerated,  an  unoccupied  build- 
ing is  more  exposed  to  destruction,  to  say  nothing  of  the  in- 
ducement a  dishonest  owner  would  have  to  turn  it,  if  un- 
profitable, into  money,  when  insured,  by  becoming  a  party  to 
its  destruction  by  fire.  If,  then,  the  motive  is  to  have  some 
one  present,  occupying  and  dwelling  in  the  buildings,  and  in- 
terested to  preserve  the  roof  that  shelters  his  family  or  holds 
his  household  goods,  that  object  would  plainly  be  defeated 
by  holding  that  he  and  his  family  may  depart  with  all  their 
possessions,  save  perhaps,  a  few  articles  not  needed  for  pres- 
ent use,  and  still  the  premises  be  considered  occupied.  *  *  I 
can  not  say  that  I  have  any  doubt  that  these  buildings  were 
vacant  at  the  time  they  were  burned,  in  the  sense  in  which 
that  term  was  used  in  the  policy/' 

All  of  the  reasoning  of  the  court  has  much  force  when  ap- 
plied to  the  facts  of  the  case  we  have  before  us.  In  the  same 
case  Ladd,  J.,  said :  "  I  think,  when  the  occupant  of  a  dwell- 
ing-house moves  out  with  his  family,  taking  part  of  his  fur- 
niture and  all  the  wearing  apparel  of  the  family,  and  makes 
his  place  of  abode  in  another  town,  although  he  may  have 
an  intention  of  returning  in  eight  or  ten  months,  such  dwell- 
ing-house, while  thus  deserted,  must  be  regarded  as  unocdu- 
pied — that  is,  vacated — according  to  the  naturally  and  ordi- 
narily received  import  of  those  terms.  It  is  the  very  situation 
against  the  hazards  of  which  the  defendants  undertook  to 
guard  themselves,  by  an  express  stipulation  and  condition 
inserted  in  the  contract  upon  which  this  action  is  founded." 

In  the  case  of  Moore  v.  Phcmiix  Ins.  Go.,  64  N.  H.  140  (10 
Am.  St.  Rep.  384),  it  is  held  that  the  words  '*  vacant "  and 
^  unoccupied,"  when  used  in  a  policy  of  insurance  in  con- 
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nection  with  the  idea  that  the  insurer  was  stipulating  against 
an  increase  in  the  risk  from  the  absence  of  persons  from  the 
premises  insured,  must  be  regarded  as  interchangeable  and  . 
equivalent  in  meaning;  that  when  no  one  lives  iu  the  house 
it  is  both  vacant  and  unoccupied,  though  it  may  contain  ar- 
ticles of  furniture  which  the  last  occupant  failed  to  remove. 
In  the  learned  note  to  the  foregoing  case  (10  Am  St.  Rep. 
supra,  p,  391,)  it  is  said :  '^  There  is  strong  authority  in  sup- 
port of  the  rule  that  a  fair  and  reasonable  construction  of  the 
term  '  vacant  and  unoccupied/  is,  that  the  house  should  be 
without  an  occupant — that  is, without  any  person  living  in  it,'' 
citing  North  American  Fire  Ins.  Oo.  v.  Zaenger,  63  111.  464; 
American  Ins.  Co.  v.  Padfield,  78  111.  167 ;  Phamix  Ins.  Oo. 
V.  Tucker,  92  111.  64 ;  Fitzgerald  v.  Connecticut  Ins.  Co.,  64 
Wis,  463;  Alston  v.  Insurance  Co.,  80  N.  C.  326 ;  Cook  v. 
Continental Ins.Co.,  70  Mo.  610.  And  it  is  stated :  "  The  same 
construction  is  given  to  the  term  *  vacant  or  unoccupied.' " 
Herrmanw.  Adriatic  Ins.  Co.,  85  N.  Y.  162;  Stupetske  v. 
Transatlantic  Ins.  Co.,  43  Mich.  373 ;  Imperial  Fire  Ins.  Co. 
V.  Kieman,  83  Ky.  468 ;  Sonnebom  v.  Insurance  Co.,  44  N. 
J.  L.  220. 

As  will  be  remembered,  the  words  "  vacant  or  unoccupied  " 
are  employed  in  the  policy  under  consideration. 

In  view  of  these  authorities,  we  repeat,  at  least  in  sub- 
stance, what  we  have  once  before  said,  that  we  can  not  well 
imagine  how  it  can  be  said  that  the  building  covered  by  the 
policy  upon  which  the  present  action  rests  can  be  said  not  to 
have  been  vacant  when  the  fire  occurred.  It  was  certainly 
without  an  occupant  in  any  sense  of  the  term. 

In  Sexton  v.  Hawkeye  Ins.  Co.,  69  Iowa,  99,  it  was  held 
that  the  use  of  a  building  for  the  purpose  of  storing  kegs, 
jars,  etc.,  was  not  a  compliance  with  the  condition  against 
the  vacancy  of  the  building. 

In  Feshe  v.  Council  Bluffs  Ins.  Co.,  74  Iowa,  676,  the  in- 
sured property  was  a  dwelling-house,  occupied  by  a  tenant, 
and  the  policy  provided  that  it  should  become  void  if  the 
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building  became  *^  wholly  or  partially  vacant  or  unoccupied/' 
The  tenant  moved  out,  and  five  days  afterward  the  property 
was  burned.  The  owner,  who  lived  but  a  half  mile  distant, 
spent  a  part  of  each  intervening  day  in  examining  and  clean- 
ing the  house,  but  did  not  stay  there  at  night,  and  her  father, 
who  worked  near,  left  a  few  tools  in  the  house  at  night.  It 
was  held  that  the  house  was  "  vacant  and  unoccupied  "  within 
the  meaning  of  the  policy,  and  that  no  recovery  could  be 
had  thereon. 

In  Bennett  v.  Agricultural  Ins.  Go.y  60  Conn.  420,  the  policy 
provided  that  it  should  be  void  "  if  the  dwelling-house  hei'eby 
insured  shall  cease  to  be  occupied  as  such.''  At  the  time  of 
the  insurance  the  house  was  occupied  by  a  tenant,  who 
moved  out  about  six  o'clock  on  a  certain  evening,  and  the 
house  was  burned  about  two  o'clock  the  next  morning.  It 
was  held  that  the  policy  was  void,  and  was  not  saved  by  the 
fact  that  the  fire  had  actually  commenced  and  was  smoulder- 
ing unobserved  when  the  tenant  moved  out. 

The  first  of  thie  last  two  cited  cases  is  in  some  of  its  facts 
much  like  the  case  we  have  under  consideration,  but  the 
facts  of  this  case  support  more  strongly  the  contention  of  the 
insurer  than  did  the  facts  in  those  cases.  For  a  further  con- 
sideration of  the  questions  discussed  we  refer  to  the  ex- 
haustive note  to  Moore  v.  Phcsnix  Ins.  Co.,  supra. 

At  this  point  it  maybe  well  to  say  that  we  do  not  wish  to 
be  understood  as  holding  that  a  temporary  absence  of  the  oc- 
cupants of  an  insured  dwelling,  the  furniture  and  other  con- 
tents remaining  undisturbed  during  such  temporary  absence, 
would  render  a  policy  of  insurance  thereon  inoperative  be- 
cause of  a  condition  against  vacancy. 

The  point  is  made  by  counsel  for  the  appellee  that  counsel 
for  the  appellant  do  not  discuss  in  their  brief  the  ruling  of 
the  court  upon  the  motion  for  a  new  trial,  and  therefore 
waive  it.  In  this  contention  counsel  are  mistaken  as  to  the 
fact. 
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The  judgment  is  reversed^  with  costs^  with  direction  to 
the  court  below  to  overrule  the  demurrer  to  the  complaint, 
apd  proceed  in  accordance  with  this  opinion. 

Filed  May  28, 1890. 
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County  Supebintbndbnt. — Speeiai  Bond  Bequired  by  School  Book  Law, — 
Failure  to  Qive  Wiihin  Time  Limited, — B^fection  <jf  Bond  by  County  Ooinmi»' 
sionerg. — AppeaL— On  the  3d  day  of  June,  1889,  the  plaintiff  was  elected 
county  superintendent  of  schools  of  Knox  county.  On  the  20th  day  of 
June,  1889,  the  board  of  commissioners  declared  the  office  vacant,  be- 
cause of  the  failure  of  the  plaintiff  to  file  the  special  bond  required  by 
section  10  of  the  act  of  March  2d,  1889.  The  plaintiff  presented  the  spe- 
cial bond  required  by  statute  on  August  12th,  1889,  but  it  was  rejected 
by  the  board.  The  plaintiff  appealed  from  the  decision  of  the  board 
refusing  to  accept  the  bond,  to  the  circuit  court 

Held,  that  the  rejection  of  the  bond,  since  it  operated  to  bring  in  question 
the  plaintiff's  right  to  the  office,  which  was  declared  vacant;  was  a  ju- 
dicial act,  and  that,  therefore,  an  appeal  lay.  Board,  ete.,v.  State,  61  Ind. 
379,  doubted  and  distinguished. 

Same.— Fodoncy  of  Office.— Question  as  to,  Judicial.— Decision  cf  Board  of 
Commissioners. — Appeal, — ^The  question  whether  an  office  is  or  is  not  va- 
cant, is  intrinsically  a  judicial  one ;  and  where  the  board  of  commis- 
sioners  assumes  to  declare  a  legislative  office  vacant,  it  assumes  to  ex- 
ercise judicial  power,  and  an  appeal  will  lie  from  the  decision. 

Savle.— Speeiai  Bond,—  When  Must  he  FiM,—SiaivU.—\JnAeT  section  10  of 
the  act  of  1889  all  superintendents  elected  after  the  passage  of  the  act 
must  file  a  special  bond  within  thirty  days  after  their  election ;  but  su- 
perintendents elected  prior  to  the  taking  effect  of  the  statute  are  allowed 
thirty  days  to  file  such  bond  after  the  issuance  of  the  Governor's  pro- 
clamation. 

Same.— Q^Eetoa  Bond.— Filing  cf.—Statute,  Directory,— Title  to  Office,— Nm- 
Fotfeiture  tf, — The  statutes,  however,  requiring  official  bonds  to  be  filed 
within  a  designated  time  are  directory,  and  not  mandatory.  Unless  the 
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statute  makes  the  filing  of  a  bond  within  a  limited  time  a  condition 
precedent  to  the  right  to  the  office,  the  failure  to  file  it  within  the  time 
prescribed  will  not  work  a  forfeiture  of  the  right  to  the  office,  nor  cre- 
ate a  vacancy ;  and  hence  the  mere  failure  bj  the  superintendent  elected 
after  the  passage  of  the  act,  and  rightfully  in  office,  to  give  the  addi- 
tional and  special  bond  required,  did  not  forfeit  his  title  to  the  office, 
and  authorize  the  office  to  be  declared  vacant. 

Same. — Ouster  cj  Officer, — Judicial  Power, — The  power  to  oust  an  officer 
rightfully  in  office  is  essentially  a  judicial  one,  except  where  it  is  exer- 
cised by  the  appointing  power. 

BAME.^Offieial  Bond^-^DovJU  as  to  Time  of  FUing.^Outler  Wiihoui  Hear' 
ing, — Where  an  officer  is  rightfully  in  office,  and  there  is  a  fair  question 
as  to  whether  the  time  within  which  he  is  directed  to  file  a  special  bond 
in  order  to  entitle  him  to  continue  in  office  begins  to  run  from  the  date 
of  his  election,  or  upon  the  happening  of  a  future  event,  and  he  files  a 
bond  within  the  time  designated  after  such  event  does  happen,  a  decla- 
ration that  he  has  vacated  the  office,  made  without  a  hearing,  does  not 
oust  him. 

From  the  Knox  Circuit  Court. 

W.  A.  Gullop  and  C.  B.  Kessinger,  for  appellant. 

G.  G.  Reily,  J.  Wilhdm  and  W.  F.  Townsend,  for  appellee. 

Elliott,  J. — On  the  3d  day  of  June,  1889,  the  appellee 
was  elected  county  superintendent  of  the  public  schools  of 
Knox  county,  for  the  term  of  two  years,  and  on  the  14th 
day  of  that  month  he  duly  qualified.  On  the  20th  day  of 
June,  1889,  the  board  of  commissioners  declared  the  office 
vacant  because  of  the  failure  of  the  appellee  to  file  the 
special  bond  required  by  section  10  of  the  act  of  March  2d, 
1889.  Elliott's  Supp.,  section  1298.  The  board  on  the 
same  day  appointed  William  H.  Pennington  to  the  office 
which  it  had  declared  vacant,  but  he  did  not  accept  the  ap- 
pointment. On  the  12th  day  of  August,  1889,  the  appellee 
presented  the  bond  required  by  the  statute  to  which  we  have 
referred,  but  the  board  refused  to  accept  it.  The  appellee 
continued  to  discharge  the  duties  of  the  office,  but  his  claim 
for  compensation  was  rejected.  In  September,  1889,  the 
board  of  commissioners  appointed  Thomas  Crosson  to  the 
office,  and  he  accepted  and  qualified.     The  appellee  appealed 
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from  the  decision  of  the  board  to  the  circuit  court  and  judg- 
ment was  there  rendered  in  his  favor.  In  the  circuit  court 
the  appellant  unsuccessfully  moved  to  dismiss  the  appeal. 

It  is  held  by  some  of  the  courts  that  the  refusal  to  accept 
the  bond  of  a  public  officer  is  a  ministerial  act^  and  that 

approval  may  be  coerced  by  mandamus.  2  Am.  &  Eng. 
Encyc.  of  Law,  466,  h. 

But  there  are  many  strongly  reasoned  cases  which  hold 
that  the  duty  is  a  judicial  and  not  a  ministerial  one.  State 
V.  DunningtoUy  12  Md.  340;  Ex  parte  Harris^  52  Ala. 
87  (23  Am.  R.  559) ;.  I%omp8on  v.  Justices,  3  Humph.  233 ; 
Swan  V.  Gray,  44  Miss.  393 ;  County  of  Bay  v.  Brocky 
44  Mich.  45.  In  the  case  of  Gulich  v.  NeWy  14  Ind.  93, 
it  was  held  that  mandamus  will  lie  to  compel  a  county 
clerk  to  approve  the  bond  of  a  sheriff.  The  decision  in 
that  case  may  be  sustained  upon  the  ground  that  the  cjerk 
was  a  ministerial  officer,  and  that  no  appeal  could  be  taken 
from  his  action  in  refusing  to  approve  the  bond.  Bat  where 
the  officer  is  a  judicial  one,  and  there  is  a  right  of  appeal^ 
the  question  is  essentially  different.  There  is,  however,  a 
decision  directly  declaring  that  mandate  will  lie  to  compel  a 
board  of  commissioners  to  approve  the  bond  of  a  public 
officer  or  show  cause  for  refusing  to  approve  it.  Board,  etc.,  v. 
Staie,  exreL,  61  Ind.  379.  No  authorities  are  cited  in  support 
of  the  conclusion  asserted  in  that  case,  nor  are  any  reasons 
adduced,  and  we  very  much  doubt  the  soundness  of  the  doc- 
trine asserted.  We  can  not  believe  that  where  the  tribu* 
nal  is  a  judicial  one,  and  a  right  of  appeal  is  provided^ 
mandamus  is  the  appropriate  remedy,  but  we  feel  bound  to 
yield  to  the  decision  upon  the  rule  of  stare  decisis.  We  are 
not,  however,  inclined  to  extend  the  rule  declared  in  that 
case,  and  we  deny  its  application  to  the  present,  for  the  rea- 
SQn  that  here  the  rejection  of  the  bond  operated  to  bring  in 
question  the  right  to  the  office  held  by  the  appellee,  and  the 
appellant  did  declare  the  office  vacant.  These  facts,  as  we 
are  satisfied,  clearly  distinguish  the  case  from  the  case  to 
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whioh  we  have  referred^  for  much  more  than  the  simple  ap- 
proval or  rejection  of  the  bond  is  involved. 

The  question  whether  an  office  is  or  is  not  vacant  is  intrin- 
sically a  judicial  one.  Stocking  v.  SiatCf  7  Ind.  326.  In  the  case 
cited  it  was  held  that  the  Legislature  could  not,  even  by  an 
express  statute,  create  a  vacancy  in  a  constitutional  office ; 
and,  certainly,  if  the  Legislature  cannot  create  a  vacancy  in 
a  constitutional  office,  a  board  of  commissioners  can  not  by 
a  ministerial  or  legislative  act  create  a  vacancy  in  an  office 
created  by  the  Legislature.  If  such  a  board  assumes  to 
declare  a  legislative  office  vacant,  it  assumes  to  exercise  ju- 
dicial power,  and  in  all  cases  where  its  decisions  are  judicial 
there  is  a  right  of  appeal.  It  is  settled,  beyond  controversy, 
that  where  the  act  is  a  judicial  cue,  and  there  is  a  remedy  by 
appeal,  mandamus  will  not  lie. 

There  is  no  question  before  us  as  to  the  sufficiency  of  the 
sureties  on  the  bond  tendered  to  the  appellant,  for  the  bond 
was  rejected  upon  other  grounds.  The  ground  upon  which 
it  was  rejected  directly  involved  the  appellee's-  right  to  the 
office,  and,  therefore,  a  judicial  question  was  presented  for 
decision.  We  are,  for  this  reason,  not  required  to  decide 
whether  the  decision  of  a  board  of  commissioners  in  reject* 
ing  a  bond  can  be  reviewed  in  an  action  for  mandate,  by  ap- 
peal, or  otherwise. 

There  is  no  law  requiring  an  officer  who  presents  a  bond 
for  approval  to  file  any  claim  or  complaint.  If  he  presents 
his  bond,  and  it  is  rejected  for  the  reasons  which  influenced 
the  board  in  this  instance,  there  is  a  judicial  decision  from 
which  an  appeal  will  lie. 

The  validity  of  the  statute  which  controls  this  case  was 
affirmed,  upon  full  consideration,  in  the  case  of  State,  ex 
rel.f  V.  Haworthy  122  Ind.  462,  so  that  the  question  remain- 
ing for  decision  is  one  of  construction.  • 

The  contention  of  the  appellant  is  that  the  failure  of  the 
appellee  to  give  bond  within  thirty  days  afler  his  election 
authorized  a  declaration  that  the  office  was  vacant,  and  jus- 
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tified  the  decision  refusing  to  approve  the  bond.  The  ap- 
pellee's position  upon  this  point  is,  that  the  execution  5f  the 
bond  within  thirty  days  after  the  Governor  issued  his  pro- 
clamation protected  his  title  to  the  ofiBce. 

As  our  statement  of  facts  shows,  the  appellee  was  elected 
after  the  act  of  March  2d,  1889,  went  into  force,  and  the 
question  is,  whether  he  lost  his  title  to  the  office  by  his  failure 
to  give  the  special  bond  within  thirty  days  after  his  election. 
If  he  did  lose  his  title  to  the  office,  then  he  is  in  no  situation 
to  complain,  for  if  he  is  not  entitled  to  the  office  he  has  no 
cause  of  action. 

The  section  of  the  statute  which  governs  the  case  reads 
thus : 

"It  shall  be  the  duty  of  the  several  county  school  super- 
intendents of  this  State,  within  thirty  days  from  the  issuing 
of  the  proclamation  by  the  Governor,  as  hereinbefore  pro- 
vided for,  and  of  every  county  school  superintendent  here- 
after elected,  before  he  enters  upon  the  discharge  of  his  of- 
ficial dutieg,  to  enter  into  a  special  bond,  with  at  least  two 
freehold  sureties  of  such  county,  payable  to  the  State  of  In- 
diana, conditioned  that  they  will  faithfully  and  honestly  per- 
form all  the  duties  required  of  them  by  this  act,  and  account 
for  and  pay  over  all  moneys  that  may  come  into  their  hands 
pursuant  to  the  provisions  of  this  act,  in  a  penal  sum  which 
shall  be  equal  in  amount  to  one  hundred  dollars  for  every 
one  thousand  inhabitants  of  their  respective  counties  as 
shown  by  the  last  census  immediately  preceding  the  giving 
of  such  bond,  to  be  approved  by  the  board  of  commissioners 
of  their  respective  counties;  and  upon  the  failure  of  any 
county  school  superintendent  to  give  such  bond,  his  office 
shall  become  immediately  vacant,  and  the  board  of  commis- 
sioners of  his  county  shall  immediately  appoint  some  com- 
petent and  suitable  person  to  fill  such  vacancy  for  the  unex- 
pired term  of  his  office." 

We  can  not  agree  with  the  appellee's  counsel  that  the  stat- 
ute does  not  apply  to  superintendents  elected  after  the  law 
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went  into  force,  but  who  had  given  the  general  bond  at  the 
time  of  their  election.  We  see  no  reason  for  attempting  to 
change  the  words  used  in  the  statute,  and  they  clearly  direct 
that  superintendents  elected  after  its  passage  shall  file  a  spe- 
cial bond  within  thirty  days  after  their  election.  It  is  only 
those  who  were  elected  prior  to  the  time  the  statute  took  ef- 
fect that  are  allowed  thirty  days  after  the  Governor  issues 
his  proclamation  to  file  a  special  bond. 

But  it  by  no  means  results  from  the  construction  we  have 
given  the  statute  that  the  appellee  lost  his  title  to  the  office 
to  which  he  was  elected  and  into  which  he  had  been  legally 
inducted.  It  is  held  by  our  own  and  other  courts  that  stat- 
utes requiring  official  bonds  to  be  filed  within  a  designated 
time  are  directory,  and  not  mandatory.  Up<:>n  this  question 
the  authorities  are  harmonious.  State,  etc.,  v.  Porter,  7  Ind. 
204;  Smith  v.  Oronkhite,  8  Ind.  134 ;  Mayor,  etc,,  \.  Geisel,  19 
Ind.  344 ;  Mayor,  etc.,  v.  Wright,  19  Ind.  346  ;  Speake  v. 
United  States,  9  Cranch,  28 ;  People  v.  Holley,  12  Wend.  481 ; 
State,  ex  rcL,  v.  Churchill,  41  Mo.  41 ;  State,  exreL^  \.  County 
Court,  44  Mo.  230 ;  Sprowl  v.  Latorence,  33  Ala.  674 ;  State, 
ex  rel.jV.  Ely,  43  Ala.  568  ;  Kearney  v.  Andrews,  2  Stock.  Ch. 
70 ;  ^taie,  ex  rel.,  v.  Falconer,  44  Ala.  696. 

This  rule  is  carried  very  far,  for  it  is  held,  without  sub- 
stantial diversity  of  opinion,  that  unless  the  statute  makes 
the  filing  of  a  bond  within  a  limited  time  a  condition  pre- 
cedent to  the  right  to  the  office,  the  failure  to  file  it  within 
the  time  prescribed  will  not  work  a  forfeiture  of  the  right 
to  the  office  nor  create  a  vacancy.  In  the  case  of  Oity  of 
Chicago  v.  Gage,  95  111.  593  (35  Am.  Eep.  182),  the  statute 
provided  that  upon  failure  to  file  a  bond  within  the  time 
designated  the  person  chosen  shall  "  be  deemed  to  have  re- 
fused the  office,  and  the  S8[me  shall  be  filled  by  appoint- 
ment," and  it  was  held  not  to  change  the  rule.  In  State  v. 
Toomer,  7  Rich.  (Law)  216,  the  provision  of  the  statute  was 
that  upon  the  failure  of  the  person  elected  to  file  a  bond 
within  the  time  limited  **his  office  shall  be  deemed  abso- 
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lately  vacant^and  shall  be  filled  by  election  or  appointment/' 
and  the  court  adjudged  upon  full  consideration  that  title  to 
the  office  was  not  lost.  But  we  can  not  further  quote  from 
the  adjudged  cases^  and  we  cite  them  without  comment. 
JState  V.  Oolvigy  15  Oregon,  57  ;  State,  ex  reL,  v.  Peck,  30  La. 
Ann.  280;  State  v.  Ring,  29  Minn.  78. 

Under  the  established  rule  the  mere  failure  of  the  appel- 
lee to  give  the  additional  and  special  bond  required  by  the 
act  of  1889  did  not,  it  is  clear,  forfeit  his  title  to  the  office, 
for  his  case  is  much  stronger  than  those  to  which  we  have 
referred.  That  the  case  of  the  appellee  is  an  unusually  strong 
one  is  apparent  when  it  is  brought  to  mind  that  he  was  ac- 
tually and  rightfully  in  office,  having  duly  qualified  as  the 
law  directs.  As  he  was  rightfully  in  office,  and  had  duly  qual- 
ified, his  failure  to  execute  the  special  bond  can  not  by  any 
possibility  be  considered  as  a  failure  to  perform  a  condition 
precedent  to  his  right  to  the  office.  The  utmost  that  can  be 
said  is  that  it  was  his  duty,  if  he  desired  to  continue  in  office, 
to  file  the  special  bond  required  by  the  act  of  1889. 

If  the  appellee  has  lost  title  to  the  office  it  must  be  for 
the  reason  that  before  he  filed  the  special  bond  the  board  of 
commissioners  had  declared  the  office  vacant.  In  order  to 
determine  the  effect  of  this  declaration  it  is  necessary  to 
consider  the  facts  and  to  give  some  attention  to  the  provis- 
ions of  the  act.  The  proclamation  of  the  Governor  was  not 
issued  until  more  than  thirty  days  after  the  election  of  the 
.a2)pellee,  and  until  the  proclamation  was  issued  no  duty 
could  be  required  of  the  superintendent  which  made  a  bond 
necessary.  There  is,  indeed,  reason  for  the  contention  of 
the  appellee's  counsel  that  no  superintendent,  whether  elected 
before  or  after  the  passage  of  the  act,  was  bound  to  give 
the  special  bond  until  the  Governor's  proclamation  was 
issued,  for,  until  that  was  done,  there  was  no  necessity  for 
a  bond.  Section  6  of  the  act  provides  that,  as  soon  as  the 
contract  for  the  furnishing  of  books  shall  be  entered  into, 
the  Governor  shall  issue  his  proclamation  announcing  such 
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fact  to  the  people  of  the  State.  While  we  feel  compelled  to 
yield  to  toe  explicit  provisions  of  section  10  and  hold  that 
the  direction  contained  in  it  applies  to  all  superintendents 
elected  after  the  passage  of  the  act,  we  must  also  hold  that 
there  is  a  substantial  and  close  question  involved,  for  there 
is  no  little  reason  for  holding  that  until  the  Governor  issued 
his  proclamation  the  school  superintendents  were  not  bound 
to  proceed  under  the  act.  There  was  a  real  question  as  to 
when  it  was  the  duty  of  the  appellee  to  execute  a  bond,  and 
a  question,  too,  upon  which,  not  only  laymen,  but  lawyers, 
might,  in  the  utmost  good  faith,  entertain  opposite  views. 

The  question  comes  to  this :  Can  a  person  rightfully  in 
office  be  ousted  for  the  failure  to  give  an  additional  and 
special  bond  within  the  time  prescribed  in  a  case  where 
there  is  a  substantial  and  close  legal  question  as  to  when  the 
time  begins  to  run,  without  a  day  in  court  and  a  hearing? 

It  is  to  be  remembered  that  the  board  of  commissioners 
has  no  power  to  elect  a  county  superintendent,  nor  any  gen- 
eral power  to  appoint,  so  that  the  question  is  very  different  , 
from  one  arising  in  a  case  where  the  removal  is  made  by  the 
appointing  power.  The  power  to  oust  an  officer  rightfully 
in  office  is  essentially  a  judicial  one,  except  where  it  is  exer- 
cised by  the  appointing  power.  State,  ex  rel,  v.  Harrison,  US 
Ind.  434 ;  Page  v.  Hardiriy  8  B.  Mon.  648 ;  Dullam  v.  WilkoUy 
53  Mich.  392.  If  it  is  judicial,  then  it  seems  clear  that  the 
officer  is  entitled  to  a  hearing.  In  Williams  v.  Bagot,  3  B. 
&  C.  786,  Bayley,  J.,  said :  "  It  is  contrary  to  common ' 
justice  that  a  party  should  be  concluded  unheard.'^  The 
question  was  fully  considered  in  the  case  of  Queen  v.  Arch- 
bishopy  ete.y  1  El.  &  El.  546,  and  it  was  held  that  there  could 
not  be  a  removal  without  a  hearing.  This  decision  was 
made  upon  a  statute  providing  that  a  curate  whose  license 
was  revoked  might  "  appeal  to  the  archbishop  of  the  prov- 
ince, who  shall  confirm  or  annul  such  revocation  as  shall 
seem  to  him  proper."  Lord  Campbell  said :  "  No  doubt 
the  archbishop  acted  most  conscientiously,  and  with  a  sin* 
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cere  desire  to  promote  the  interests  of  the  church ;  but  we 
all  think  he  has  taken  an  erroneous  view  of  the  law.  He 
was  bound  to  hear  the  appellant,  and  he  has  not  heard  him. 
It  is  one  of  the  first  principles  of  justice,  that  no  man  should 
be  condemned  without  being  heard."  Delivering  an  opin- 
ion in  a  case  involving  the  right  to  remove  an  oflScer,  Chief 
Justice  Marshall  said :  ^^  It  is  a  principle  of  natural  jus- 
tice, which  courts  are  never  at  liberty  to  dispense  with,  un- 
less under  the  mandate  of  positive  law,  that  no  person  shall 
be  condemned  unheard,  or  without  an  opportunity  of  being 
heard."     Meade  v.  Deputy  Marshal,  1  Brock.  324. 

In  the  case  of  Commonwealth^  ex  rd.,  v.  Slifer,  25  Penn.  St. 
23,  the  doctrine  was  carried  very  far,  perhaps  too  far,  for  it 
was  there  held  that  although  the  Governor  had  the  power  to 
appoint,  still  he  could  not  remove  an  officer  without  giving 
him  an  opportunity  to  be  heard.  In  the  case  of  Biggs  v. 
McBride,  17  Ore.  640,  the  question  arose  in  a  case  where 
the  Governor,  acting  under  a  statute,  removed  a  railroad 
commissioner  who  held  his  office  by  virtue  of  a  legislative 
enactment,  and  the  couH,  in  discussing  the  question  whether 
the  power  to  remove  was  executive  or  judicial,  said  :  "But 
it  is  believed,  under  either  view,  and  by  whomsoever  the 
power  of  removal  for  cause  may  be  exercised,  it  must  be  done 
upon  notice  to  the  delinquent  of  the  particular  charges  against 
him,  and  an  opportunity  be  given  him  to  be  heard  in  his  de- 
fence.'' Many  other  cases  affirm  tb^  same  general  doctrine. 
State,  exreL,  v.  Hawkins,  44  Ohio  St.  98;  People,  ex  reL,  v. 
Board  of  FireComm^rs,  72  N.Y.445;  People,  exreL,\.  Mayor, 
19  Hun,  441 ;  State,  ex  ret,  v.  City  of  St.  Louis,  90  Mo.  19 ; 
Willard^s  Appeal,  4  R.  I.  695 ;  Field  v.  Commonwealth,  32  Pa. 
St.  478;  Foster  v.  Kansas,  exrel,  112  U.  S.  201 ;  Kennard  v. 
^Louisiana,  ex  reL,  92  U.  S.  480.  In  the  two  cases  last  cited, 
the  Supreme  Court  of  the  United  States  assumed  jurisdiction, 
without  hesitation  or  question,  of  cases  involving  the  right 
to  remove  State  officers,  and  examined  the  statutes  and  pro- 
ceedings so  far  as  to  ascertain  whether  there  was  due  process 
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of  law  under  the  fourteenth  amendment ;  thus  tacitly  de- 
ciding that  without  a  hearing  an  officer  can  not  be  removed. 

Our  conclusion  is  that  where,  as  here,  an  officer  is  right- 
fully in  office,  and  there  is  a  fair  question  as  to  whether  the 
time  within  which  he  is  directed  to  file  a  special  bond  in  order 
to  entitle  him  to  continue  in  office,  begins  to  run  from  the  date 
of  his  election,  or  upon  the  happening  of  a  future  event,  and 
he  does  file  a  bond  within*  the  time  designated  after  such 
event  does  happen,  a  declaration  that  he  has  vacated  the  of- 
fice made  without  a  hearing  does  not  oust  him.  We  are  far 
within  the  authorities  in  asserting  this  conclusion,  but  the 
case  does  not  require  that  a  broader  or  more  general  one 
should  be  asserted. 

As  the  appellee  had  been  duly  elected  and  inducted  into 
office,  and  as  the  only  question  that  was  presented  by  his 
failure  to  "file  the  additional  bond  required  by  the  act  of  1889 
was  as  to  his  right  to  continue  in  office,  it  was  not  necessary 
for  him  to  show  that  he  was  eligible  to  the  office.  There  is  a 
radical  difference  between  such  a  case  as  this  and  one  wherein 
the  plaintiff  asserts  a  right  to  be  admitted  to  an  office. 

Judgment  affirmed. 

Filed  April  25, 1890 ;  petition  for  a  rehearing  overraled  May  28,  1890. 
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McClube  v.  The  Boabb  of  Commissionebs  of  Fbanklik 

County. 

Turnpike. — OorutrueHon  of  Instead  cf  Bridge. — CourUy  OommimUmen. — Peti- 
tion not  Required. — Statute. — Under  the  act  of  March  7th,  1885,  authoriz- 
ing the  board  of  commissioners  to  order  the  construction  of  a  free  turn- 
pike road  instead  of  a  bridge,  if  in  their  opinion  the  pike  can  be  so 
constructed  as  to  avoid  the  necessity  of  a  bridge,  and  be  of  the  same  pub- 
lic couTenience,  no  petition  is  required.  The  board  may  proceed  on  its 
own  motion. 
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Same. — Location  of  New  Road. — Under  the  act  the  hoard,  where  there  is  no 
established  highway  over  the  route  of  the  proposed  road,  may  order  a 
new  road  to  be  laid  out.  % 

From  the  Franklin  Circuit  Court. 

J.  F.  McKee,  D.  W.  MoKeCj  F.  Berry  and  H.  Berry,  Jr., 
for  appellant. 

F.  M.  Alexander'  and  G.  F.  (y Byrne,  for  appellee. 

Olds,  J. — The  board  of  commissioners  of  Franklin  county, 
at  its  June  session,  1887,  made  an  order  for  the  construc- 
tion of  a  free  turnpike  in  said  county.  The  order  recites 
that :  '^  Whereas,  in  the  opinion  of  the  board  of  commis- 
sioners, public  convenience  requires  that  a  bridge  should  be 
built  over  the  east  fork  of  the  White  Water  river,  in  Frank- 
lin county,  Indiana,  at  a  point  near  the  southwest  corner  of 
'the  southeast  quarter  of  section  4,  township  9,  of  range  2 
west;  and,  whereas,  in  the  opinion  of  said  board,  a  free 
turnpike,  less  than  three  and  one-half  miles  in  length,  can 
be  constructed  so  as  'to  avoid  the  necessity  of  such  bridge 
and  be  of  the  same  public  convenience ;  and,  whereas,  from 
surveys  and  estimates  heretofore  made  by  Thomas  A.  Hard- 
man,  a  competent  surveyor  and  engineer  heretofore  appointed 
by  the  board  to  make  estimates  of  the  cost  of  such  bridge 
and  free  turnpike,  the  board  finds  that  the  cost  of  building 
a  suitable  bridge  at  said  point  would  be  thirteen  thousand 
dollars,  and  that  the  cost  of  constructing  a  free  turnpike,  to 
avoid  the  necessity  of  building  such  bridge,  will  be  seven 
thousand  four  hundred  and  sixty  dollars,  and  that  the  esti- 
mated cost  to  build  the  same  far  exceeds  the  ability  of  the 
road  district  in  which  said  free  turnpike  is  to  be  built  by 
the  application  of  the  ordinary  road  work  and  tax  to  per- 
form the  same.  And  the  board  further  finds  that  such  turn- 
pike can  be  so  constructed  as  to  avoid  the  necessity  of  such 
bridge  and  be  of  the  same  public  convenience,  and  that  the 
cost  of  constructing^  such  free  turnpike  will  be  less  than  the 
cost  of  constructing  said  bridge.     It  is,  therefore,  ordered 
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by  the  board  that  there  be  constructed^  instead  of  a  bridge, 
a  free  turnpike  along  the  east  side  of  the  east  fork  of  the 
White  Water  river,  commencing  on  the  east  approach  to  the 
bridge/^  etc.,  describing  the  turnpike. 

By  said  o^der  the  board  appointed  three  disinterested  free- 
holders, residents  of  said  county,  viewers,  and  Calvin  Car- 
ter, a  competent  surveyor  and  engineer,  to  examine,  view  and 
lay  out  said  road  between  the  points  described  in  the  order,  as 
in  their  opinion  public  convenience  required,  fixing  a  time 
for  them  to  meet  and  take  an  oath,  and  provided  that  they 
should  take  to  their  assistance  two  suitable  persons  as  chain 
carriers  and  markers,  and  proceed  to  examine,  view  and  lay 
out  said  road,  and  to  assess  and  determine  the  damages  sus- 
tained by  any  person  through  whose  land  said  road  is  to  be 
laid  out  as  provided  by  the  law  regulating  the  construction 
of  free  turnpikes,  and  make  their  report  to  the  board  and 
file  the  same  with  the  county  auditor  on  or  before  August 
1st,  1887. 

The  viewers  proceeded  to  discharge  the  duty,  and  view  and 
lay  out  said  road,  and  assess  the  damages  and  file  their  re- 
port in  accordance  with  said  order  of  the  board  of  commis- 
sioners, in  which  the  road  is  particularly  described,  giving 
the  route,  course  and  distance,  the  grade,  material  and  man- 
ner of  construction,  and  describing  the  land  through  which 
it  runs,  and  the  owners'  names  thereof,  and  amount  of  dam- 
age sustained,  and  the  auditor  gave  notice  thereof  as  required 
by  section  4  of  the  act  of  April  8th,  1885,  concerning  gravel 
and  macadamized  roads. 

At  the  succeeding  term  of  the  board  of  commissioners  the 
appellant  entered  a  special  appearance  and  moved  to  dismiss 
the  proceedings,  the  grounds  of  the  motion  being  in  effect 
that  the  board  had  no  jurisdiction  of  the  subject-matter  or 
the  person  of  the  appellant,  for  the  reason  that  no  petition 
or  bond  had  been  filed  for  such  free  turnpike,  and  there  had 
been  no  compliance  with  the  statute  authorizing  the  construc- 
tion of  free  turnpike  roads.     Sections  5091-5114,  R.  S.  188U 
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The  motion  was  overruled,  and  afterwards  the  appellant 
filed  an  affidavit  and  bond,  and  took  an  appeal  to  the  circuit 
court,  and  then  renewed  /his  motion  to  dismiss,  which  was 
overruled,  and  exceptions  reserved,  and  this  ruling  is  as- 
signed as  error. 

By  the  act  approved  March  7th,  1885,  (Elliott's  Supp., 
sections  1518  to  1522)  the  board  of  commissioners  is  au- 
thorized to  construct  a  free  turnpike  instead  of  a  bridge, 
if  in  the  opinion  of  the  board  said  pike  can  be  so  constructed 
as  to  avoid  the  necessity  of  such  bridge,  and  be  of  the  same 
public  convenience. 

The  board  in  this  case  proceeded  under  the  act  approved 
March  7th,  1885,  and  the  record  shows  a  full  compliance  with 
said  act.  When  the  board  proceeds  under  said  act  no  peti- 
tion is  required  ;  the  board  proceeds  upon  its  own  motion. 
\  There  was  no  error  in  overruling  the  appellant^s  motion 
to  dismiss. 

After  appellant's  motion  to  dismiss  was  overruled  he  filed 
an  answer  in  two  paragraphs. 

The  board  filed  a  demurrer  to  the  first  paragraph,  which 
was  sustained,  and  appellant  excepted,  and  this  ruling  is  as- 
signed as  error. 

This  paragraph  of  answer  is  almost  identical  with  the  mo- 
tion to  dismiss,  and  proceeds  upon  the  theory  that  the  pro- 
ceedings are  under  the  free  turnpike  law,  R.  S.  1881,  and  that 
to  give  the  board  jurisdiction  to  order  the  construction  of 
such  road  there  must  be  a  petition  signed  by  the  required 
number  of  freeholders,  and  notice  given  of  the  filing  of  such 
petition  ;  and  the  answer  sets  up  the  fact  that  no  such  peti- 
tion was  filed,  and  that  no  notice  was  given.  These  proceed- 
ings are  not  instituted  under  such  law,  but,  as  we  have  said, 
the  proceedings  were  instituted  under  the  act  of  1885,  au- 
thorizing the  board  of  commissioners,  on  its  own  motion, 
to  order  the  construction  of  a  free  turnpike  instead  of  a 
bridge.  It  is  true  that  section  3  of  the  act  provides  that 
^^  said  commi^sionerS|  in  the  construction  of  such  pike;  jSfh^}! 
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be  governed  by  the  law  regulating  the  construction  of  free 
turnpikes,  except  that  the  same  shall  be  paid  for  as  herein- 
before provided ;"  and  section  2  provides  that  it  shall  be  paid 
for  out  of  the  county  treasury.  But  the  board  of  commission- 
ers in  this  case  complied  with  the  free  turnpike  law  in  all 
that  was  contemplated  in  its  appointment  of  viewers  and  en- 
gineers to  locate  the  road  and  assess  the  damages;  and  the 
land  owner  affected  by  its  construction  would  no  doubt  have 
the  right  to  remonstrate  and  have  his  damages  assessed,  if 
any  have  been  sustained,  under  the  provisions  of  the  free 
turnpike  law ;  but  the  appellant  does  not  seek  that  remedy 
in  this  case. 

r 

The  answer  also  alleges  that  there  was  no  established  high- 
way over  the  roads  where  the  turnpike  was  ordered  con- 
structed, but  that  such  order  laid  out  and  located  a  new  road, 
^nd  it  is  contended  that  the  statute  only  contemplates  the 
construction  of  a  free  turnpike  over  the  route  of  an  existing 
road.  We  do  not  agree  with  this  theory.  The  statute  (El- 
liott's Supp.,  section  1618)  grants  the  power  to  the  board  of 
commissioners  to  construct  a  free  turnpike  instead  of  a  bridge, 
and  section  1620  provides  that  the  construction  shall  be 
governed  by  the  law  requiring  the  construction  of  free  turn- 
pikes ;  and  section  1  of  the  law  regulating  the  construction 
of  free  turnpikes,  section  5091,  R.  S.  1881,  provides  that 
"  The  board  of  commissioners  of  any  county  in  this  State 
shall  have  power,  as  hereinafter  provided,  to  lay  out,  con- 
struct, or  improve,  by  straightening,  grading,  draining,  pav- 
ing, gravelling,"  etc.;  and  section  3  of  said  act  authorizes  the 
viewers  appointed  *to  view,  examine,  lay  out,  or  straighten. 
The  act  of  1 885  dispenses  with  any  petition,  and  provides  that 
the  work  shall  be  paid  for  out  of  the  county  treasury,  and  au- 
thorizes the  board  of  commissioners  to  take  the  initiatory 
step  when,  in  its  discretion,  the  public  convenience  shall 
require  it  to  be  done.  The  board  has  power  to  order  a  bridge 
constructed,  and  this  act  gives  the  board  the  same  power 
to  construct  a  free  turnpike  instead  of  a  bridge,  if,  in  its 
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opinion,  it  will  take  the  place  of,  and  be  of  the  same  public 
convenience. 

The  demurrer  to  the  first  paragraph  of  answer  was  prop- 
erly sustained. 

There  was  a  trial  had,  resulting  in  a  finding  and  judg- 
ment in  favor  of  appellees.  Appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  exceptions  reserved,  and 
this  ruling  is  assigned  as  error.  But  no  new  or  difierent 
question  is  presented  by  this  ruling  from  those  already  passed 
upon. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 
Filed  May  29, 1890. 
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Penderqast  V.  Yandbs,  Receiver. 

CoBFOBATlON.  —  I\'^erred  Qaim  for  Wages.  —  StaiiUe,--  Laborer  WUMn 
Meaning  of, — The  plaintiff  was  employed  by  the  Broad  Bipple  Natural 
Gas  Company  to  superintend  the  construction  of  its  pipe  lines.  As  su- 
perintendent he  had  full  supervision  of  the  digging  of  gas  trenches,  the 
laying  of  gas  pipes,  etc.,  with  full  authority  to  hire  and  discharge  em- 
ployees. The  superin tendency  of  the  employees  required  considerable 
walking  along  the  pipe  lines,  also,  the  testing  of  the  wells  made  neces- 
sary the  handling  of  wrenches  and  other  tools  for  short  periods  of  time, 
but  aside  from  this  he  did  no  other  physical  or  manual  labor  than  was 
incident  to  his  superintendency  of  the  employees  engaged  in  such  work, 
.  and  such  as  he  at  times  did  voluntarily.  The  company  became  insol- 
vent, and  a  receiver  was  appointed. 

ILtH^  that  the  plaintiff  was  a  laborer,  within  the  meaning  of  the  statute 
(Elliott's  Supp.,  section  1605),  and  was  entitled  to  have  his  claim  for 
wages  declared  a  preferred  claim,  to  be  paid  before  a  distribution  of  the 
assets  among  the  general  creditors. 

From  the  Marion  Superior  Court. 

J,  It,  MeMaster  and  A.  BoicCy  for  appellant. 
J.  S.  Duncan  and  (7.  W.  Smith,  for  appellee. 
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Coffey,  J. — The  appellee  was  duly  appointed  and  quali- 
fied as  receiver  of  the  Broad  Hippie  Natural  Gas  Company, 
a  corporation  organized  for  the  purpose  of  supplying  con- 
sumers with  natural  gas. 

After  his  appointment  the  appellant  filed  the  claim  now  in 
dispute,  and  sought  to  have  the  same  allowed  and  paid  as  a 
preferred  claim.  The  cause  was  tried  by  the  court,  which 
made  a  special  finding  of  the  facts  in  the  cause  and  stated  its 
conclusions  of  law  thereon. 

It  appears  from  this  special  finding  that  the  Broad  Ripple 
Natural  Gas  Company  is  a  corporation  organized  under  the 
laws  of  this  State  for  the  purpose  of  supplying  to  consumers 
natural  gas. 

On  the  19th  day  of  March,  1888,  it  employed  the  appel- 
lant as  superintendent,  for  the  purpose  of  superintending  the 
construction  of  its  pipe  lines  in  the  city  of  Indianapolis  and 
Marion  county,  and  he  continued  to  be  so  employed  for  one 
'  year.  As  such  superintendent  he  had  full  supervision  of  the 
digging  of  gas  trenches,  the  laying  of  the  gas  pipes,  the  test- 
ing of  gas  wells,  and  connecting  them  with  the  pipe  lines, 
with  authority  to  hire  as  many  employees  as  he  chose,  and 
to  discharge  them  at  his  pleasure,  and  had  full  control  over 
said  employees,  who  at  times  numbered  from  one  hundred 
and  fifly  to  two  hundred.  He  was  himself  responsible  di- 
rectly to  the  company,  and  had  no  immediate  superior  officer 
except  the  president  and  vice-president.  His  duty  was  al- 
most wholly  confined  to  superintending  the  employees  un- 
der his  control,  and  in  the  discharge  of  which  duty  he 
was  required  to  do  a  great  deal  of  walking  along  the  pipe 
lines,  and  when  testing  gas  wells  it  was  necessary  for  him  to 
handle  wrenches  and  other  tools  for  a  few  minutes;  but  be- 
yond this  the  discharge  of  his  duties  did  not  make  it  neces- 
sary for  him  to  do  any  physical  or  manual  labor  other  than 
such  as  is  ordinarily  incident  to  the  superintendency  of  the 
employees  engaged  in  such  work,  although  he  did  occasion- 
ally, of  his  own  volition,  when  work  was  pressing  and  there 
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was  scarcity  of  hands^  do  some  physical  labor  in  the  handling 
ot  gas  pipes,  and  other  work  incident  to  the  laying  and  fitting 
of  themv 

His  salary  or  compensation  was  one  hundred  dollars  per 
mouth. 

His  duties  kept  him  constantly  with  the  men  who  were 
engaged  in  the  manual  labor  of  laying  the  pipes  and  doing 
the  other  work  herein  specified,  to  see  that  such  work  was 
done  properly  and  with  proper  mechanical  skill ;  and  as  these 
men  were  often  separated  into  different  gangs,  it  was  neces- 
sary for  him  to  travel  back  and  forth  from  one  gang  to  an- 
other. 

There  is  nothing  in  the  articles  of  association  or  by-laws 
of  said  company  specifying  such  an  officer  as  that  of  super« 
intendent. 

The  receiver  was  appointed  on  the  18th  day  of  April,  1889. 
The  company  is  insolvent,  and  its  assets  are  not  sufficient  to 
pay  the  claims  against  it  in  full. 

There  is  now  due  the  appellant  for  services  performed  by 
him  as  such  superintendent  the  sum  of  fifty  dollars,  all  of 
which  accrued  within  sixty  days  prior  to  the  appointment 
of  the  receiver. 

Upon  these  facts  the  court  rendered  a  judgment  in  favor 
of  the  appellant  for  the  sum  of  fifty  dollars,  but  refused  to 
declare  it  a  preferred  claim. 

Section  1605,  ElHott^s  Supp.,  is  as  follows:  "Here- 
after, when  the  property  of  any  company,  corporation,  firm 
or  person,  engaged  in  any  manufacturing,  mechanical,  agri- 
cultural or  other  business  or  employment,  or  in  the  con- 
struction of  any  work  or  building,  shall  be  seized  upon  any 
mesne  or  final  process  of  any  court  of  this  State,  or  where 
their  business  shall  be  suspended  by  the  action  of  creditors 
or  put  into  the  hands  of  any  assignee,  receiver  or  trustee, 
then  in  all  such  cases  the  debts  owing  to  laborers  or  em- 
ployees, which  have  accrued  by  reason  of  their  labor  or 
Vol.  124.— 11 
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employment  to  an  amount  not  exceeding  fifty  dollars  to  each 
employee^  for  work  and  labor  performed  within  six  months 
next  preceding  the  seizure  of  such  property^  shall  be  con- 
sidered and  treated  as  preferred  debts  and  such  laborers  or 
employees  shall  be  preferred  creditors  and  shall  be  first  paid 
in  full,  and  if  there  be  not  sufficient  to  pay  them  in  full, 
then  the  same  shall  be  paid  to  them  pro  rata,  after  paying 
costs." 

The  sole  question  presented  for  our  consideration  and  de- 
cision is  the'  one  involving  the  construction  of  this  statute. 
It  is  contended  by  the  appellant  that  his  claim  falls  within  the 
letter  as  well  as  the  spirit  of  the  statute^  while  on  the  other 
hand  it  is  contended  by  the  appellee  that  the  statute  was  in- 
tended to  cover  and  secure  such  employees  only  as  perform 
physical  or  manual  labor. 

The  argument  of  the  appellee  is  that  the  word  "  or "  is 
used  as  a  disjunctive  conjunction^  and  the  words  between 
which  it  stands  being  simply  used  as  synonymous  and  both 
expressing  the  same  idea,  the  word  "employee"  is  alto- 
gether synonymous  with  the  word  "  laborer."  It  is  contended 
on  the  other  hand  by  the  appellant  that  the  words  "  laborer" 
and  ^^ employee"  are  not  used  in  this  statute  as  synonymous 
terms^  but  that  the  word  "  employee  "  was  intended  to  have 
and  should  receive  a  much  broader  interpretation  than  the 
word  "  laborer." 

In  view  of  the  conclusion  we  have  reached  in  this  case, 
we  deem  it  unnecessary  to  inquire  whether  the  words  "  la- 
borer" and  "  employee,"  as  used  in  this  statute,  are  to  be  re- 
garded as  synonymous  or  otherwise,  as  in  our  opinion,  under 
the  facts  found  by  the  court,  the  appellant  was  a  laborer 
within  the  meaning  of  the  statute. 

In  the  case  of  Conlee  Lumber  Co.  v.  Ripon  Lumber,  etc., 
Co.,  66  Wis.  481,  it  was  held,  however,  that  the  words  "  la- 
borer "  and  "  employee,"  as  used  in  a  statute  similar  to  the  one 
now  under  consideration,  were  not  synonymous. 

There  is  much  'confusion  and  some  apparent  conflict  in 
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the  aathorities  apon  the  subject  now  under  consideration. 
As  to  how  this  confusion  and  conflict  arose  it  would,  per- 
haps, be  unprofitable  to  inquire  in  this  case,  as  the  author- 
ities all  agree  that  statutes  of  this  kind  are  to  be  liberally 
construed. 

In  the  case  of  Capran  v.  Strout,  11  Nev.  304,  Stewart  was 
employed  as  foreman  of  a  mine  at  eight  dollars  per  day,  pay- 
able monthly.  His  duties  were  to  act  as  general  foreman,  to 
"  boss  "  the  men  who  were  at  work  in  the  mine,  keep  their 
time,  and  give  them  orders  for  their  pay  at  the  end  of  each 
month.  He  sought  to  enforce  his  claim  for  wages  as  a  lien 
against  the  mining  property.  In  answer  to  the  argument 
that  he  wad  not  a  laborer  within  the  meaning  of  the  law,  the 
court  said :  **  It  is  said  that  he  performed  no  work  or  labor 
in  or  upon  the  mine,  and  it  is  argued  that  the  intention  of 
the  law  was  to  secure  those  only  who  performed  labor  upon 
the  mine  with  their  hands ;  that  to  give  it  a  wider  construc- 
tion, one  that  will  make  it  include  the  wages  of  a  foreman 
like  Stewart,  will  make  it  cover  the  case  of  general  super- 
intendent and  other  officers  of  a  corporation,  and  thereby 
impair  the  remedy  of  those  who  are  the  special  objects  of 
the  legislative  care.  We  do  not  admit  that  no  distinction 
could  be  made  in  this  respect  between  a  foreman  of  miners 
and  the  superintendent  of  a  company,  but  whether  there 
conld  or  not,  we  have  no  doubt  that  respondent's  claim  comes 
within  the  spirit  as  well  as  the  letter  of  the  law.  Accord- 
ing to  the  findings  he  certainly  did  work  in  the  mine,  though 
not  with  his  hands,  and  it  is  clear  that  the  direct  tendency 
of  his  work  was  to  develop  the  property.  We  think  the 
foreman  of  work  in  the  mine  is  as  fully  secured  by  the  law 
as  the  miners  who  work  under  his  direction.'' 

In  the  case  of  Stryker  v.  Caseidy,  76  N.  Y.  50,  the  claim- 
ant was  an  architect.  He  sought  to  enforce  a  statutory  lien 
for  his  labor  as  such  architect,  and  the  court,  in  commenting 
upon  his  right  to  such  lien,  said :  "  The  architect  who  super- 
intends the  construction   of  a  building  performs  labor  as 
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truly  as  the  carpenter  who  frames  it^  or  the  mason  who  lays 
the  walls,  and  labor  of  a  most  important  character.  It  is 
not  any  the  less  labor  within  the  general  meaning  of  the 
word,  that  it  is  done  by  a  person  who  is  fitted  by  special 
training  and  skill  for  its  performance.  The  language  quoted 
makes  no  distinction  between  skilled  and  unskilled  labor,  or 
between  mere  manual  labor  and  the  labor  of  one  who  super- 
vises, directs,  and  applies  the  labor  of  others/' 

The   case   of  Mining  Co.  v.  OuUinSj  104  U.  S.  176,  is 
strongly  in  point  here. 

In  that  case  the  claimant  was  employed  for  an  indefinite' 
time  to  direct  the  work  in  the  mine,  with  authority  to  em- 
ploy and  discharge,  miners,  and  procure  and  purchase  sup- 
plies for  working  the  mine.  It  was  his  duty  to  oversee  and 
direct  the  work  in  said  mine,  direct  the  shipping  of  ore,  and 
generally  to  control  and  direct  the  actual  working  and  de- 
velopment of  the  mine.  Under  a  statute  giving  a  lien  for 
work  and  labor,  he  sought  to  enforce  a  lien  for  his  wages. 
The  court,  in  answer  to  the  claim  that  he  was  not  a  laborer 
within  the  meaning  of  the  statute,  said :  ^^  Statutes  giving 
liens  to  laborers  and  mechanics  for  their  work  and  labor  are 
to  be  liberally  construed.  The  finding  of  the  district  court 
makes  clear  the  character  of  the  services  rendered  by  the  de- 
fendant in  error.  He  was  not  the  general  agent  of  the  min- 
ing business  of  the  plaintiff  in  error.  *  *  *  He  was  not  a 
contractor.  His  services  were  not  of  a  professional  char- 
acter, such  as  those  of  a  mining  engineer.  He  was  the 
overseer  and  foreman  of  the  body  of  miners  who  performed 
the  manual  labor  upon  the  mine.  He  planned  and  per- 
sonally superintended  and  directed  the  work,  with  a  view 
to  develop  the  mine  and  make  it  a  successful  venture. 
*  *  *  Such  duties  are  very  different  from  those  which  be- 
long to  the  general  superintendent  of  a  railroad,  or  the  con- 
tractor for  erecting  a  house.  Their  performance  may  well 
be  called  work  and  labor ;  they  require  the  personal  atten- 
tion and  supervision  of  the  foreman,  and  occasionally  in  an 
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emergency^  or  for  an  example^  it  becomes  necessary  for  him 
to  assist  with  his  own  hands.  They  can  not  be  performed 
without  much  physical  exertion,  which,  while  not  so  severe 
as  that  demanded  of  the  workman  under  his  control  is  nev- 
ertheless  as  really  work  and  labor.  Bodily  toil,  as  well  as 
some  skill  and  knowledge  in  directing  the  work,  is  required 
for  their  successful  performance.  We  think  that  the  dis- 
charge of  them  may  well  be  called  work  and  labor,  and  that 
the  district  court  rightfully  declared  the  person  who  per- 
formed them  entitled  to  a  lien  under  the  law  of  the  Terri- 
tory." See,  also,  Mulligan  v.  Mulligan^  18  La.  Ann.  20 ; 
Knight  v,  NorriSy  13  Minn.  473;  Caraher  v.  MaihewSj  25 
Ga.  571 ;  Gumey  v.  AtlantiCy  etc.,  R.  W.  Cb.,58  N.  Y.  358 ; 
Bass  V.  Doermany  112  Ind.  390. 

In  the  case  last  cited  it  was  held  by  this  court  that  the 
statute  now  under  consideration  should  receive  a  liberal  con- 
struction. 

While  the  appellant  in  this  case  was  called  superintendent, 
it  is  shown  that  he  was  not  an  o£5cer  of  the  company,  nor 
was  he  general  manager  or  a  general  agent.  His  principal 
duties  were  to  superintend  the  construction  of  trenches  and 
the  laying  of  gas  pipes.  Within  the  authorities  above  cited, 
he  was  to  all  intents  and  purposes  a  laborer.  Under  the 
liberal  construction  to  be  given  to  the  statute  before  us  he 
was  a  laborer  within  that  term  as  used  in  the  statute,  and  his 
claim  for  wages  should  be  declared  a  preferred  claim,  and 
paid  before  a  distribution  of  the  assets  among  the  general 
creditors. 

Jt  follows  that  the  Marion  Superior  Court  erred  in  refus- 
ing to  declare  the  claim  in  controversy  preferred,  for  which 
reason  the  judgment  must  be  reversed  in  so  far  as  it  adjudges 
said  claim  to  be  paid  as  a  general  debt. 

The  judgment  of  the  Marion  Superior  Court,  in  so  far  as 
it  adjudges  the  claim  in  suit  to  be  a  general  debt,  to  be  paid 
out  of  the  assets  in  the  hands  of  the  receiver,  is  reversed, 
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with  directions  to  enter  the  proper  order  declaring  the  same 
a  preferred  claim. 
.    Filed  Maj  29, 1890. 


No.  14,215. 

MiLiiEB,  Executor,  v.  Shields. 

Mabbied  Woman.  —  Suretyship.  —  Burden  of  Proof,  —  Where  a  married 
woman  is  sued  upon  her  individual  note,  which  is  secured  by  a  mort- 
gage on  her  separate  real  estate,  her  husband  joining,  the  burden  is 
upon  her  to  show  her  suretyship,  since  it  will  not  be  presumed  that  she 
occupies  the  relation  of  Burety,  or  guarantor,  but  that  fact  must  be 
!?i   iS  established  by  affirmative  evidence. 

147    498 

From  the  Jackson  Circuit  Court. 


J.  F.  Applewhite   and  R.  Applewhite^  for  appellant. 
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Berkshire,  C.  J. — This  action  is  bottomed  on  a  promis- 
1^  ^\  sory  note  executed  by  the  appellee  to  the  appellant's  testa- 
tor.    The  appellee  answered  in  three  paragraphs : 

First,     The  general  denial. 

Second.     Want  of  consideration. 

2%«Vd.     Coverture  and  suretyship. 

The  appellant  replied  in  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  and  after 
the  evidence  had  been  concluded  a  finding  was  returned  in 
favor  of  the  appellee. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court  and  an  exception  saved,  and  judg- 
ment rendered  for  the  appellee. 

The  record  presents  but  one  question  for  dur  considera- 
tion :  Is  the  finding  of  the  court  sustained  by  sufficient  ev- 
idence ? 

Notwithstanding  the  well  established  rule  of  this  court 
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that  it  will  not  disturb  the  judgment  of  a  trial  court  because 
the  evidence  which  supports  it  is  weak  and  unsatisfactory, 
we  are  compelled  to  reverse  the  judgment  here  involved  for 
the  reason  that  there  was  a  failure  of  proof  as  to  one  vital 
fjict. 

In  Indiana,  since  the  year  1881,  the  disabilities  which 
the  common  law  imposed  upon  married  women  as  to  the 
making  of  contracts,  with  certain  limitations,  have  been  re- 
moved.    Sections  5115,  et  aeq,,  R.  S.  1881. 

As  this  court  has  frequently  announced,  ability,  and  not 
disability,  is  the  rule  as  to  the  capacity  of  married  women  to 
enter  into  contracts.  Vogel  v.  Leichnery  102  Ind.  56.  In 
this  case  it  is  said  :  '^  By  the  more  comprehensive  enact- 
ment of  1881,  above  referred  to,  the  Legislature  abrogated 
all  the  legal  disabilities  of  married  women  except  such  as  are 
expressly  saved  in  the  act.'' 

In  Rosa  v.  JPrather,  103  Ind.  191,  it  is  said  :  *^  The  three 
most  notable  respects  in  which  the  disability  of  coverture 
was  felt  at  common  law  were,  in  the  inability  of  the  wife  to 
sue,  in  her  inability  to  enter  into  a  contract,  and  in  her  ina- 
bility to  control  her  own  property.  These  separate  disabil- 
ities have  all  been,  in  general  terms,  removed.  *  *  * 
The  disabilities  upon  these  and  other  subjects  which  still 
remain  are  special  and  exceptional,  and  no  longer  constitute 
a  part  of  a  category  of  general  disabilities.''  In  Arnold  v. 
Engleman,  103  Ind.  512,  it  is  said:  "The  question  here  is 
as  to  the  sufficiency  of  the  facts  pleaded  to  avoid  the  disa- 
bility of  coverture.  We  have  decided  that  in  cases  of  mar- 
ried women  ability  is  now  the  rule  and, disability  the  excep- 
tion. This  is  the  only  reasonable  interpretation  of  our 
statute,  for  its  language  is  broad  and  comprehensive.  Sec- 
tion 5115  provides  that  ^All  the  legal  disabilities  of  married 
women  to  m&ke  contracts  are  hereby  abolished,  except  as 
herein  otherwise  provided.'  This  confers  a  general  power 
to  make  executory  contracts  except  such  as  are  prohibited 
by  the  statute.     There  is  no  provision  prohibiting  married 


168  SUPREME  COURT  OF  INDIANA, 

Miller,  Executori «.  Shieldtt. 

women  from  purchasing  wearing  apparel  and  executing  notes 
for  its  value.  It  is  true^  that  in  section  5117  it  is  provided 
that  she  may  make  contracts  concerning  her  separate  per- 
sonal property,  but  this  is  merely  permissive  and  cumula- 
tive, and  is  not  a  limitation  upon  the  general  power  conferred 
by  the  section  quoted.  It  would  be  a  great  stretch  to  afiSrm 
that  in  buying  personal  property  she  was  not  contracting 
concerning  it,  and  if  the  provision  found  in  section  5117 
stood  alone  it  would  be  quite  doubtful  whether  a  married 
woman's  contract  for  the  purchase  of  wearing  apparel  for 
herself  were  not  valid,  but  the  pit) vision  of  section  5115 
makes  it  very  clear  that  sucii  contracts  are  valid  and  enforce- 
able. Our  conclusion  is  that  a  married' woman  may  pur- 
chase wearing  apparel  for  herself,  and  that  notes  executed 
by  her  for  the  price  which  she  agreed  to  pay  for  it,  are  valid 
and  may  be  enforced.'^  See  Bamett  v.  Harshbargerj  105 
Ind.  410.  In  MoLead  v.  Mna  L.  Ins.  Oo.,  107  Ind.  394,  this 
court  said  :  "  The  notes  and  mortgage  were  jointly  executed 
by  the  appellant  on  the  18th  day  of  November,  1882,  at 
which  time  the  act  of  April  16th,  1881,  concerning  husband 
and  wife,  which  took  effect  on  September  19th,  1881,  was 
a  part  of  the  law  of  this  State.''  Section  5115  of  said  stat- 
ute is  then  set  out,  and  the  court  go  on  to  say :  "  In  Arnold  v. 
Engleman,  103  Ind.  512,  after  quoting  section  5115asabove» 
the  court  said  :  *  This  confers  a  general  power  to  make  ex- 
ecutory contracts  except  such  as  are  prohibited  by  the  stat- 
ute.' In  section  5117,  R.  S.  1881,  it  is  provided  that  a 
married  woman  ^  shall  not  enter  into  any  executory  contract 
to  sell  or  convey  or  mortgage  her  real  estate,  nor  shall  she 
convey  or  mortgage  the  same  unless  her  husband  join  in 
such  contract,  conveyance,  or  mortgage.'  Section  5119,  R. 
S.  1881,  reads  as  follows  :  'A  married  woman  shall  not  enter 
into  any  contract  of  suretyship,  whether  as  endorser,  guar- 
antor, or  in  any  other  manner;  and  such  contract,  as  to  her, 
shall  be  void.' "  See  Lane  v.  Sohlemmer,  114  Ind.  296  (bot- 
tom of  page  301), 
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In  Phelps  V  Smith,  116  Ind.  387  (402),  it  is  said  :  "  The 
decision  in  Phipps  v.  Sedgwick,  95  U.  S.  3,  if  conceded  to  be 
otherwise  relevant,  is  not  in  point,  because  the  court  placed 
its  judgment  upon  the  disability  created  by  coverture,  say- 
ing that  ^  such  a  proposition  would  be  a  very  unjust  one  to 
the  wife  still  under  the  dominion,  coDtrol,and  personal  influ- 
ence of  her  husband/  Manifestly  this  rule  can  not  apply  in 
jurisdictions  where  a  married  woman  possesses  nearly  all  of 
the  rights  of  a  feme  sole,  and  where  ability  is  the  rule  and 
disability  the  exception/' 

In  the  quotation  which  we  have  made  from  Arnold  v. 
Engleman,  supra,  said  section  6115  is  set  out,  and  we  need 
not  copy  it  again. 

The  exception  involved  in  the  case  now  under  considera- 
tion is  found  in  section  5119,  which  sectiy)n  appears  in  the 
quotation  from  MeLead  v.  ^na  L,  Ins.  Co,,  supra,  and  need 
not  be  again  quoted. 

It  is  a  general  rule  of  pleading,  applicable  alike  to  civil 
actions  and  criminal  prosecutions,  that  where  an  exception 
or  proviso  is  embodied  in  the  enacting  clause  of  a  statute, 
or  in  a  contract,  it  must  be  negatived  in  the  complaint,  or 
indictment ;  but  if  it  is  found  in  a  subsequent  distinct  clause 
or  section  of  the  statute,  or  covenant,  as  is  the  case  with  the 
statute  before  us,  then  there  need  be  no  negation.  Gould 
Plead,  pp.  614,  615;  Stephen  Plead.  (Heard),  pp.  443, 
444. 

In  Oommonwealth  v.  Jennings,  121  Mass.  47,  Gray,  C.  J., 
speaking  for  the  court,  said  :  "  On  the  other  hand,  it  ap- 
pears to  us  to  be  established,  by  a  great  preponderance  of 
authority,  that  when  an  exception  is  not  stated  in  the  enact- 
ing clause  otherwise  than  by  merely  referring  to  other  pro- 
visions of  the  statute,  it  need  not  be  negatived,  unless  nec- 
essary to  a  complete  definition  of  the  offence." 

In  Hart  v.  Cleis,  8  Johns.  41,  the  court  said  :  "  The  action 
below  was  brought  for  a  penalty  incurred  under  the  6th  sec- 
tion of  the  act  concerning  slaves  and  servants.     The  special 
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causes  of  demurrer  stated  upon  the  record^  are  not  material ; 
but  the  defendant  relies  upon  what  he  alleges  to  be  defects^ 
in  substance^  in  the  declaration^  viz.  that  the  plaintiff  does 
not  negative  the  excepted  cases  in  the  section,  and  that  he 
does  not  aver  that  the  defendant  was  master  of  the  slave^  or 
acted  with  his  privity.  It  is  a  sufficient  answer  to  the  first  ob- 
jection,  that  the  exception  forms  no  part  of  the  plaintiff's 
title  or  right  of  action,  but  is  merely  matter  of  excuse  for 
the  defendant.  The  excepted  cases  are  not  incorporated  into 
the  body  and  substance  of  the  enacting  clause  ;  but  are  given 
as  exceptions,  and  the  instances  are  not  specified  in  that,  but 
in  the  subsequent  sections.^'  See  Commonwealth  v.  TuUle,  12 
Cush.  502 ;  Commonwealth  v.  jffitf,  5  Gratt.  682 ;  StaJte  v. 
Miller,  24  Conn.  622;  United  States  v.  CboJfe,  17  Wall.  168; 
Staie  V.  Abbey,  29  Vt.  60;  Fleming  v.  People,  27  N.  Y.329; 
Harris  v.  White,  81  N.  Y.  532.  Our  own  cases  are  to  the 
same  effect.  Russell  v.  State,  50  Ind.  174 ;  ^xite  v.  Maddox, 
74  Ind.  105 ;  Mergentheim  v.  State,  107  Ind.  567. 

The  action  in  this  case  was  upon  a  promissory  note  ex- 
ecuted by  the  appellee  alone. 

The  complaint  did  not  allege  that  the  appellee  was  under 
coverture,  but  had  the  fact  appeared  therein  we  think  it 
would  have  been  good  in  the  absence  of  an  allegation  in  ne- 
gation of  section  5119,  supra.  We  think  so  in  view  of  the 
rule  as  supported  by  the  authorities  cited  above. 

The  precise  question  has  never  been  before  this  court.  It 
was  held  in  the  case  of  Vogd  v.  Leichner,  supra,  that  when 
the  husband  and  wife  jointly  executed  a  promissory  note  and 
a  mortgage  upon  the  separate  real  estate  of  the  wife,  the 
burden  of  proof  was  on  the  plaintiff  seeking  to  foreclose  the 
mortgage  to  show  that  she  was  liable. 

The  foregoing  case  was  followed  in  the  case  of  Oapp  v. 
Campbell,  103  Ind.  213. 

In  that  class  of  cases  the  presumption  which  naturally 
arises  because  of  the  peculiar  relation  that  exists  as  between 
husband  and  wife,  is  that  he  is  the  principal  debtor,  and  she 
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but  his  surety,  and  hence  it  was  well  ruled  in  those  cases  that 
the  obligation  could  not  be  enforced  against  her,  nor  against 
her  property  specifically  pledged  for  its  payment,  it  not  ap- 
pearing affirmatively  that  she  was  a  principal  debtor.  But 
when  a  married  woman,  as  she  has  full  power  to  do  under 
the  married  women's  act,  executes  her  individual  note, 
whereby  she  promises  to  pay  a  given  sum  of  money,  the  ques- 
tion is  very  dififerent.  No  presumption  such  as  that  an- 
nounced in  the  cases  above  can  prevail. 

To  hold  that  when  a  married  woman  executes  her  indi- 
-vidual  promissory  note  she  is  presumed  to  stand  as  surety 
for  her  husband  or  some  other  person  until  the  contrary  is 
made  to  appear^  would  be  to  carry  the  doctrine  of  presump- 
tions beyond  the  border  line. 

It  is  quite  difficult  to  imagine  the  relation  of  principal  and 
surety  without  a  principal,  and  equally  so  to  find  a  substan- 
tial reason  on  which  to  rest  the  presumption  that  whenever 
a  married  woman  executes  her  individual  promissory  note 
she  occupies  the  position  of  a  surety  for  her  husband  or 
some  other  person.  It  is  true  that  it  may  be  shown  that  the 
individual  note  of  a  married  woman  was  given  solely  for 
the  benefit  of  the  husband  or  some  one  else,  but  when  jthis 
is  claimed  by  her  it  must  be  made  to  appear  affirmatively. 

The  following  cases,  we  think,  support  our  conclusion : 
Aimold  V.  EnglemaUj  supray  was  an  action  on  a  promissory 
note  executed  by  a  married  woman  alone,  and  included  an 
account  for  merchandise  sold  and  delivered  to  her.  And  at 
this  point,  we  feel  that  it  is  not  improper  to  quote  for  the 
second  time  a  small  portion  of  what  was  said  by  the  court 
in  that  case :  '^  It  would  be  a  great  stretch  to  affirm  that  in 
buying  personal  property  she  was  not  contracting  concern- 
ing it.''  But  it  would  not  be  more  so  than  to  presume 
when  a  married  woman  executes  her  separate  promissory 
note,  reciting  that  for  value  received  she  promises  to  pay  so 
many  dollars,  that  the  consideration  has  moved  to  some  one 
else  and  that  she  has  received  no  benefit  therefrom.    In  Mo 
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Lead  v.  ^na  L.  Ins.  Co.,  supra,  at  page  396,  the  court  said : 
'^  Except  as  prohibited  in  these  two  sections,  5117  and  6119, 
a  married  woman  had  and  has  the  same  power  to  make  ex- 
ecutory contracts,  and  was  and  id  as  much  bound  thereby,  as 
if  she  had  l^een  or  was  unmarried  at  the  time  of  their  exe- 
cution. If  the  appellee's  complaint,  in  the  case  in  hand,  had 
shown  that  the  appellant  Malinda  was  the  surety  of  herco* 
appellant  in  the  notes  in  suit,  or  that  the  mortgaged  real 
estate  was  her  separate  estate,  it  would  have  been  necessary, 
perhaps,  to  have  alleged  the  further  fact,  in  order  to  state  a 
cause  of  action  against  her,  that  she  had  received  either  in 
person  or  in  benefit  to  her  estate  the  consideration  of  such 
notes  and  mortgage,  or  some  part  thereof.  But  as  no  such 
showing  was  made  in  the  complaint  it  was  sufficient  to  with- 
stand appellant's  assignment  of  errors,  and  would  have  been 
good,  we  think,  even  upon  demurrer  for  the  alleged  want 
of  facts/'  In  Bennett  v.  Mattingly,  110  Ind.  197,  at  page 
199,  NiBLACK,  J.,  for  the  court,  said :  '^An  argument  is 
submitted  against  the  sufficiency  of  the  complaint  upon  de- 
murrer, upon  the  ground  that  it  showed  Mrs.  Bingman  to 
have  been  a  married  woman  at  the  time  she  executed  the 
notes  and  mortgage,  and  did  not  aver  a  state  of  facts  creat- 
ing a  liability  on  her  part,  notwithstanding  the  disabilities 
imposed  by  her  coverture.  This  would,  at  one  time,  have 
been  a  valid  objection  to  the  complaint,  but  the  law  in  that 
respect  has  been  materially  changed  by  the  Revised  Statutes 
of  1881.  Coverture  is  no  longer  a  legal  disability  in  this 
State,  except  in  some  special  cases,  and,  hence,  upon  the  facts 
averred,  no  disability  on  the  part  of  Mrs.  Dingman  could 
have  been  fairly  presumed.  The  complaint  was,  consequently, 
sufficient  upon  demurrer." 

In  view  of  these  authorities  no  such  presumption  can  arise 
as  that  contended  for  by  the  appellee.  But  Elliott  v.  Greg- 
ory, 115  Ind.  98,  is  still  a  much  stronger  case  against  the 
said  contention.  There  a  married  woman  was  sued  for 
medical  services  rendered   to  her  at  her  special  instance 
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aud  request  and  upon  her  express  promise  to  pay  for  the 
same.  She  answered  coverture,  averring  in  addition  that 
the  debt  was  her  husband's,  for  the  reason  that  she  could 
not  enter  into  a  binding  contract  for  such  services. 

The  answer  was  demurred  to,  the  cause  of  demurrer  be- 
ing want  of  facts,  which  was  overruled ;  this  court  reversed 
the  ruling  of  the  trial  court,  and  said  :  ^^  It  was  an  answer  in 
confession  and  in  avoidance.  It  impliedly  admitted  the  ren- 
dition of  the  services  sued  for,  and  Mrs.  Gregory's  promise 
to  pay  for  the  same,  and  then  set  up  her  coverture  as  a  pro- 
tection against  her  liability  to  pay  for  such  services.  These 
made  the  pleading  a  formal,  as  well  as  a  substantial,  answer 
of  coverture  to  the  action.  This,  under  existing  statutes 
and  our  decisions  upon  them,  was  not  a  good  defence  to  the 
complaint.''  Section  5115,  supra,  is  then  quoted,  and  the 
court  go  on  to  say  :  ^^  In  the  construction  of  this  section 
we  have  held  that  a  married  woman's  ability  to  contract  is 
now  the  rule,  and  that  her  disability  to  do  so  constitutes  the 
exception.  The  answer  under  consideration  did  not  base 
Mrs.  Gregory's  defence  upon  any  of  the  exceptional  dis- 
abilities still  imposed  on  married  women.  On  the  contrary, 
the  allegations  of  the  complaint,  which  were  impliedly  ad- 
mitted by  the  answer,  made  a  case  affirmatively  in  which 
coverture  was  no  disability."  That  case  seems  to  cover  the 
case  at  bar. 

Here  the  gravamen  of  the  action,  as  we  have  already  said, 
is  a  promissory  note,  and  at  this  point  we  desire  to  set  the 
note  out : 
"  $500.  Brownstown,  January  25th,  1883. 

''One  year  after  date  I  promise  to  pay  to  the  order  of  Henry 
G.  Smith  five  hundred  dollars,  for  value  received,  without 
any  relief  whatever  from  valuation  or  appraisement  laws, 
with  eight  per  cent,  interest  from  date  until  paid,  and  at- 
torney's fees.  Isabella  Shields." 

In  the  case  at  bar,  as  in  the  case  last  cited,  the  promise  is 
the  express  and  individual  promise  of  a  married  woman,  and 
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differs  only  in  the  fact  that  in  the  former  case  the  promise 
rested  in  parol^  while  in  the  present  case  it  is  in  writing. 

In  the  former  case  the  character  of  the  consideration  upon 
which  the  promise  rested  is  stated,  as  was  necessary,  because 
of  the  fact  that  the  promise  rested  in  parol ;  but  in  the  case  at 
bar  the  action  is  bottomed  upon  a  written  obligation,  which 
implies  a  consideration. 

Who  is  presumed  to  have  received  the  consideration? 
Necessarily  the  party  who  executed  the  instrument.  The 
question  of  consideration  can  only  be  of  consequence  to 
the  parties  to  the  obligation.  Whether  others  were,  or  were 
not,  benefited  because  of  the  giving  of  the  obligation  is 
wholly  unimportant,  because  in  no  event  can  it  be  enforced 
against  them.  But  the  obligation  here  sued  upon,  upon  its 
face  expressly  states  that  the  note  was  given  for  value  re- 
ceived. -ValufB  received  by  whom?  The  note  itself  states, 
"  I  promise  to  pay,"  etc.,  "  for  value  received  ;  "  value  re- 
ceived by  the  promisor. 

But  suppose  in  the  last  cited  case  the  answer  had  been 
good,  and  at  the  point  where  it  failed  the  proof  had  failed, 
the  result  must  necessarily  have  been  the  same.  Why  the 
same  ?  Because  in  an  action  upon  the  separate  and  express 
promise  of  a  married  woman,  where  a  valuable  consideration 
appears,  the  burden  is  upon  her  to  show  that  she  is  not  liable. 
And  we  think  it  can  make  no  difference  whether  the  consid- 
eration is  affirmatively  shown,  or  arises  by  implication  ;  but 
the  principle  here  involved  has  been  further  settled  by  this 
court  against  the  contention  of  the  appellee. 

In  Security  Co.  v.  ArbuckUy  119  Ind.  69,  Matthew  and 
Mary  E.  Arbuckle,  husband  and  wife,  owned  by  entireties 
certain  real  estate ;  they  executed  their  joint  notes  and  a 
mortgage  upon  the  said  real  estate  to  secure  the  same ;  the 
application  for  the  loan  for  which  the  note  and  mortgage 
were  executed,  was  executed  by  them  jointly.  The  mort- 
gagee drew  his  check  for  the  money  loaned  to  them  jointly, 
but  delivered  it  to  Matthew  Arbuckle,  the  husband,  and  he 
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drew  the  mone^r.  The  special  finding  of  the  court  failed  to 
show  for  what  purpose  the  money  was  borrowed  or  how 
used.  The  court  said  :  ^'  The  mortgaged  estate  being  the 
joint  property  of  both^  and  the  loan  having  been  made  on 
the  joint  application  of  both  mortgagors^  the  burden  is  upon 
them  to  make  it  appear  that  th6  consideration  of  the  notes 
was  not  obtained  and  used  for  the  benefit  of  the  joint  estate. 
This  is  not  the  case  of  a  married  woman  mortgaging  her 
separate  estate  to  secure  a  debt  which  appears  to  be  the  obUr 
gation  of  heradf  and  another.  This  is  the  case  of  the  own- 
ers of  a  joint  estate  who  joined  in  a  mortgage  thereon  to  se^ 
cure  the  apparent  obligation  of  bothy  and  it  must  affirmatively 
appear  that  the  debt  was  not  for  their  joint  benefit.^'  The 
reasoning  in  that  case  meets  the  question  before  us. 

This  is  not  the  case  of  a  married  woman  mortgaging  her 
separate  estate  to  secure  the  apparent  debt  of  herself  and 
another^  bat  it  is  her  separate  obligation  that  she  is  sued 
upon  and  apparently  her  own  debt,  and  hence  the  burden  is 
on  her  to  show  that  her  husband  and  not  herself  received 
the  consideration  for  the  note.  See  Jenne  v.  Burt,  1 21  Ind. 
275.  And  we  may  add  further,  that  we  have  found  no  case 
where  a  married  woman  has  been  sued  on  her  individual 
promise  in  which  she  has  been  discharged  on  the  ground  of 
coverture  and  suretyship,  except  where  it  has  appeared  upon 
the  face  of  the  obligation  that  she  occupied  the  relation  of 
a  surety  or  guarantor,  or  when  the  fact  has  been  established 
by  affirmative  evidence. 

The  appellee's  husband  testified  as  a  witness,  in  her  be- 
half, to  a  conversation  which  he  had  with  the  executor  and 
to  the  payment  of  interest  due  on  the  note,  but  there  is 
nothing  in  his  evidence  to  show  to  whom  the  consideration 
for  the  note  moved.  In  fact  the  transaction  with  the 
executor  after  the  testator's  death,  or  what  may  have  been 
said  by  him,  could  not  have  been  considered  by  the  court  as 
tending  to  throw  light  upon  the  original  transaction. 
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The  executor  was  called  as  a  witness  by  the  appellee^  but 
he  made  no  statement  material  to  the  question  in  issue* 

The  appellee  was  called  as  a  witness  in  her  own  behalf, 
but  testified  to  nothing  material  to  the  issue. 

The  note  sued  on  was  secured  by  a  mortgage  on  the  sep- 
arate real  estate  of  the  wife.  It  is  true  it  was  executed 
jointly  by  the  appellee  and  her  husband,  but  this  could  not 
be  otherwise,  for  she  could  not  mortgage  her  estate  to  secure 
any  debt  which  she  might  contract  except  her  husband 
joined  in  the  mortgage. 

For  the  error  in  overruling  the  motion  for  a  new  trial, 
the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Mitchell,  J.,  concurs  in  the  conclusion  reached,  but  not 
with  all  of  the  reasoning  found  in  the  opinion. 

Filed  Maj  29, 1890. 
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No.  14,064. 

The  Webtekk  Assurakce  Company  v.  The  Studebaker 
Brothers  Manufacturing  Company. 

Verdict. — Answers  to  Interrogaiories. — If  there  is  anj  reasonable  hypoth- 
esis wherebj  the  general  verdict  and  the  answers  to  interrogatories  can 
be  reconciled)  the  general  verdict  will  be  sustained. 

Insubancs. — Action  on  Policy, — Notice  of  Loes, — Question  of  Fad  for  Jury.— 
VerdicL — Judgment  non  Obstante  Veredicto. — Where  the  policy  of  fire  in- 
surance sued  on  provides  that  the  assured  shall  "  render  a  particnlar 
account  of  the  loss  '*  as  soon  after  the  fire  as  possible,  it  is  a  question  of 
fact,  to  be  determined  by  the  jury  from  all  the  evidence,  whether  the 
account  of  the  loss  was  sent  as  soon  as  possible ;  and,  hence,  in  an  ac- 
tion on  a  policy  for  the  loss  of  lumber  destroyed  by  fire,  where  the  evi- 
dence showed  that  the  assured  was  a  very  large  manufacturing  com- 
pany, with  many  departments ;  that  it  was  assured  in  many  companies, 
and  that  the  president  of  the  company,  whose  duty  it  was  to  make  out 
the  detailed  statement  of  the  loss,  was  absent  a  portion  of  the  time  be- 
tween the  date  of  the  fire  and  proof  of  loss,  the  company,  a  general 
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▼erdict,  supported  hj  evidence,  haying  been  returned  for  the  assured, 
was  not  entitled  to  judgment  non  obstante  veredicto  merely  because  the 
particular  account  of  the  loss  was  not  sent  to  the  company  until  al- 
most two  months  after  the  fire  occurred. 

Bake. — lAxmber  Destroyed. —  Value,— How  Determined, — Ckmirojct  for  Pareluue 
of, — InadrnMbiliiy  of, — ^The  value  of  the  lumber  destroyed  must  be  de- 
termined by  its  market  value  at  the  time  and  place  destroyed.  A  con- 
tract by  the  assured  for  the  purchase  of  lumber  to  be  cut  in  another 
State,  to  be  delivered  in  the  future,  is  not  admissible  for  the  purpose  of 
showing  the  market  price  of  dry  lumber  destroyed. 

Kew  Tbial. — Exoeaeive  Damaget, — Practiee, — An  assignment  as  a  cause  for 
a  new  trial  that  the  damages  assessed  are  excessive  applies  only  to  ac- 
tions for  tort,  and  is  not  applicable  to  actions  on  contract. 

From  the  Porter  Circuit  Court. 

F,  M.  Finch  and  /.  A.  Finohy  for  appellant. 
A.  Anderson  and  L.  Hubbard,  for  appellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  on  a  fire  insurance  policy  to  recover  for 
the  loss  of  certain  lumber  which  was  destroyed  by  fire  in  the 
oity  of  South  Bend,  on  the  29th  day  of  May,  1885.  The  ap- 
pellant answered,  first,  by  general  denial,  and,  second,  that 
the  policy  sued  on  was  one  of  several,  covering  the  same 
risk,  issued  by  difierent  companies,  and  provided  that  in  case 
of  loss  the  company  should  be  liable  for  '^  no  greater  pro- 
portion of  the  loss  sustained  than  the  sum  hereby  insured 
bears  to  the  whole  amount  insured  thereon  ;''  that  said  pol- 
icy provided  that  any  fraud,  or  attempt  at  fraud,  on  the  part 
of  the  assured,  should  avoid  the  policy ;  that  in  making 
proofs  of  loss,  the  appellee  attempted  to  defraud  the  appel- 
lant by  making  out  and  exhibiting  to  appellant  false  books 
and  memoranda,  and  an  exaggerated  state^'  ^nt  of  the  loss 
which  it  had  suffered,  making  a  dhowin^  .  $25,000  more 
than  the  real  value  of  the  lumber  destroyed. 

The  appellee  replied,  by  general  denial.  There  was  a 
trial,  resulting  in  a  verdict  and  judgment  for  appellee  for 
$4,726.84. 

Vol.  124.— 12 
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The  jury  also  returned  answers  to  interrogatories.  The 
appellant^  at  the  proper  time,  moved  the  court  for  judgment 
upon  the  answers  of  the  jury  to  the  interrogatories,  not- 
withstanding the  general  verdict,  which  motion  was  over- 
ruled. 

The  appellant  also  moved  the  court  for  a  new  trial  for  the 
following  reasons,  stated  in  the  motion  : 

First,  That  the  judgment,  or  damages^  assessed  by  the 
jury,  are  excessive. 

SecondM  That  the  court  erred  in  excluding  the  contracts 
of  Carter  &  Bro.  with  appellee. 

Third.  That  the  verdict  of  the  jury  is  contrary  to  the  ev» 
idence. 

Fourth.  That  the  verdict  of  the  jury  is  not  sustained  by 
the  evidence ;  and, 

Fifth.     That  the  verdict  of  the  jury  is  contrary  to  law. 

The  court  overruled  the  motion  for  a  new  trial,  and  appel* 
lant  excepted. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  on  the  answers  of  the  jury 
to  the  special  interrogatories  notwithstanding  the  general  ver- 
dict, and  in  overruling  the  motion  for  a  new  trial. 

The  jury  made  answers  to  interrogatories  as  follows: 

2.  Q.  When  did  the  fire  occur  for  which  loss  is  now 
claimed?    Ans.  May  29th,  1885. 

3.  Q.  When  did  the  plaintiff  give  notice  of  such  loss  to 
the  defendant?     Ans.  May  30th,  1886. 

4.  Q.  When  did  the  plaintiff  make  and  send  to  defend- 
ant the  proofs  of  such  loss,  giving  a  particular  account  thereof? 
Give  the  dates  when  the  proofs  were  executed  and  when  for- 
warded to  the  insurance  company.  Ans.  The  proofs  of  loss 
were  executed  July  15th,  1885,  and  forwarded  on  the  22d 
day  of  July,  1885,  and  were  received  by  the  defendant  on 
the  26th  day  of  July,  1885. 

5.  Q.  Had  the  defendant  insurance  company  an  agent  at 
South  Bend  ?    Ans.  Yes. 
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The  appellant  contends  that  on  these  answers  the  court 
should  have  given  judgment  in  its  favor. 

The  policy  of  insurance  sued  upon  contained  a  provision 
that  '^Persons  sustaining  loss  or  damage  by  fire  shall  forth- 
with give  notice  of  such  loss  to  the  company,  and  as  soon 
after  as  possible  render  a  particular  account  of  such  loss.'' 

Counsel  for  appellant  insist  that  as  the  fire  occurred  on 
May  29th^  1885,  and  that  as  the  particular  account  of  such 
loss  was  not  forwarded  by  the  assured  to  the  appellant  until 
the  22d  day  of  July  thereafter,  it  afiSrmatively  appears 
that  the  particular  account  of  loss  was  not  rendered  to  the 
appellant  as  soon  after  the  fire  as  possible^  and  therefore  the 
appellant  is  entitled  to  judgment. 

It  is  well  settled  by  the  decisions  of  this  court  that  if  there 
is  any  reasonable  hypothesis  whereby  the  general  verdict  and 
the  answers  to  interrogatories  can  be  reconciled,  the  general 
verdict  will  be  sustained,  and  the  motion  for  judgment  non 
obstante  veredicto  overruled.  Grand  RapidSy  etc.,  R.  R.  Go. 
V.  Ellison,  117  Ind.  234. 

It  is  likewise  well  settled  that  this  court  will  not  weigh 
evidence,  and  will  not  reverse  a  case  on  account  of  the  in- 
sufficiency of  the  evidence  if  there  is  any  evidence  tending 
to  support  the  verdict. 

In  view  of  the  language  used  in  the  policy  sued  on,  it 
became  a  question  of  fact,  to  be  determined  by  the  jury,  as 
to  whether  or  not  the  appellee  rendered  a  particular  account 
of  its  loss  to  the  appellant  as  soon  aft;er  the  loss  as  possible. 
It  may,  or  may  not,  have  been  possible  for  the  appellee  to 
have  rendered  such  account  prior  to  July  22d ;  this  depended 
upon  the  facts  and  circumstances  of  the  case.  If  the  loss 
consisted  of  all  of  one  particular  lot  of  lumber,  purchased 
and  measured  by  an  agent  of  the  appellee,  so  that  such  per- 
son knew  the  actual  amount  destroyed,  and  such  agent  was 
present  at  the  time  of  the  fire,  and  was  authorized  to  make  out 
the  proof  of  loss  and  forward  it  to  the  company,  it  would  take 
but  a  short  time  to  render  the  required  account ;  but;  under 
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other  circumstances,  it  might  require  days  and  weeks,  and 
even  months,  to  make  out  a  correct  account  of  the  loss,  and 
if  the  facts  proven  in  this  case  were  such  that  the  jury 
might  have  found  that  the  appellee  rendered  the  particular 
account  as  soon  as  possible,  then  the  general  verdict  must 
stand,  as  in  that  event  the  facts  found  would  be  consistent 
with  the  general  verdict,  and  we  think  the^jury  might  have 
reasonably  so  found  from  the  evidence  in  the  case. 

The  evidence  showed  the  appellee  to  be  a  very  large  man- 
ufacturing company,  engaged  in  manufacturing  wagons,  car- 
riages, and  other  articles  ;  that  it  is  one  of  the  largest  man- 
ufactories of  the  kind  in  the  United  States,  carrying  in  stock 
an  immense  amount  of  lumber,  materials,  and  goods,  and  its 
business  operations  extending  over  the  United  States  and 
beyond.  It  purchased  a  vast  amount  of  material,  and  em- 
ployed thousands  of  men,  and  its  business  was  divided  into 
departments,  each  having  its  foreman. 

The  appellee  was  insured  to  the  amount  of  over  fifty 
thousand  dollars,  in  some  twenty  different  companies ;  a  fire 
occurred  by  which  it  sustained  a  loss  of  over  forty-six  thous- 
and dollars.  A  fire  is  an  unusual  occurrence ;  a  thing  not 
expected ;  not  planned  for ;  no  person  is  set  apart  to  ascertain 
the  loss  and  make  proof  of  it ;  this  must  be  attended  to  by 
the  officers  and  business  managers ;  other  duties  may  i*equire 
their  absence  from  the  place  of  the  loss.  The  evidence 
shows  in  this  case  that  the  president  of  the  company  attends 
to  this  duty,  and  that  he  was  absent  a  portion  of  the  time 
between  the  date  of  the  fire  and  proof  of  loss  ;  proof  had  to 
be  made  out  for  all  the  companies  in  which  appellee  held  in- 
surance; the  books  had  to  be  examined  to  determine  the 
amount  of  lumber  purchased,  and  to  ascertain  the  amount  on 
hand  at  the  date  of  the  fire. 

These  and  many  other  facts  appeared  by  the  evidence 
from  which  the  jury  may  have  found  that  the  proof  of  loss 
was  made  as  soon  as  possible  by  the  appellee,  and  there  was 
no  error  in  overruling  the  motion  for  judgment  nan  obstante 
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veredicto.  We  might  add  that^  from  the  evidence,  the  jury 
might  have  found  that  proof  of  loss  was  waived  by  the  ap- 
pellant. Shortly  after  the  fire  the  adjusting  agent  of  the 
appellant  appeared  at  South  Bend  to  investigate  the  loss ; 
examined  the  books  of  the  appellee ;  looked  through  their 
statements  ;  visited  the  scene  of  the  fire,  and  upon  the  trial 
of  the  cause  no  contest  was  made  over  the  fact  that  proof 
was  not  made  within  the  proper  time,  and  no  defence  of  that 
kind  was  contended  for.  No  objection  appears  to  have  been 
made  at  any  time  as  to  the  time  of  making  the  proof.  The 
defence  made  was  on  the  ground  of  fraud  other  than  the 
failure  to  make  the  proofi  in  the  proper  time. 

The  next  question  presented  and  discussed  by  counsel  for 
appellant  is  the  ruling  of  the  court  in  sustaining  the  objec- 
tion of  the  appellee  to  the  introduction  in  evidence  of  con- 
tracts between  the  appellee  and  J.  D.  Carter  &  Bro.,  of  dates 
December  30th,  1884,  and  July  6tb,  1885,  for  lumber  of  the 
character  used  in  their  business.  These  contracts  were  of- 
fered in  evidence  by  the  defendant,  the  appellant,  and  were 
objected  to  by  the  appellee,  and  the  objection  sustained. 
There  was  no  error  in  this  ruling. 

The  lumber  destroyed  was  dry  lumber;  these  contracts 
were  for  lumber  to  be  delivered  in  the  future,  to  be  made 
from  certain  timber;  it  was  not  manufactured  at  the  time 
of  the  contract,  but  to  be  manufactured  and  shipped  from 
the  State  of  Tennessee.  The  value  of  the  lumber  destroyed 
must  be  determined  by  its  market  value  at  the  time  and  place 
destroyed,  by  showing  what  articles  of  the  same  character 
were  worth  at  the  time  in  the  market  at  South  Bend.  If  the 
evidence  showed  the  lumber  destroyed  to  be  clear,  first-class 
poplar  lumber,  of  certain  dimensions,  and  dry,  then  it  was 
proper  to  show  what  clear,  first-class  poplar  lumber,  dry  and 
of  the  same  dimensions,  was  worth  in  the  market  of  South 
Bend  at  the  time  of  the  fire.  If  there  was  no  market  for  it 
there,  and  there  was  another  market  near  by,  then  It  might 
probably  be  proper  to  show  what  it  was  worth  in  the  nearest 
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market,  and  the  cost  of  transportation  ;  or  if  none  was  in  the 
market  at  that  place,  then  probably  it  might  be  proper  to 
show  what  such  lumber  was  worth  in  the  nearest  market  to 
South  Bend  where  it  could  be  purchased,  and  to  prove  the  ex- 
pense of  transportation ;  but  the  price  which  must  govern 
is  the  market  price  in  South  Bend  at  the  time  it  was  de- 
stroyed. To  establish  this  fact  it  would  not  be  proper  to 
introduce  a  contract  whereby  A.  purchased  of  B.  lumber, 
even  of  the  same  character,  to  be  delivered  at  South  Bend, 
at  the  time  the  loss  occurred.  A.  may  have  purchased  the 
lumber  at  more  or  less  than  the  market  price,  and  certainly 
it  would  not  be  proper  to  introduce  a  contract  between  two 
individuals  showing  a  purchase  of  lumber  of  a  different  char- 
acter, to  be  delivered  at  a  different  time,  and  if  not  proper 
to  introduce  a  contract  between  two  other  parties  not  parties 
to  the  suit,  it  would  not  be  to  introduce  a  contract  for  the 
purchase  of  other  lumber  by  the  appellee.  The  price  at 
which  lumber  had  been  sold  by  special  contract  might  have 
been  inquired  into  under  certain  circumstances  on  the  cross- 
examination  of  a  witness  who  had  testified  as  to  the  market 
value  to  test  his  knowledge,  but  such  contract  is  not  proper 
to  go  in  evidence  to  prove  the  market  value  of  lumber,  and 
the  court  very  properly  excluded  the  contracts  offered  in 
evidence. 

The  next  alleged  error  discussed  by  counsel  is  the  first  cause 
assigned  in  the  motion  for  a  new  trial.  This  is  an  assign- 
ment of  the  fourth  specification  for  a  new  trial  (R.  S.  1881, 
section  559),  and  it  has  been  repeatedly  held  by  this  court 
that  this  cause  for  a  new  trial  only  applies  in  actions  for  tort. 
To  raise  the  question  desired  by  counsel  in  this  case  the  as- 
signment of  cause  for  a  new  trial  should  have  been  under  the 
fifth  statutory  cause,  and  not  under  the  fourth.  Smith  v. 
State,  ex  reL,  117  Ind.  167  ;  McKinney  v.  State,  ex  rel.,  117 
Ind.  26 ;  Lake  Erie,  etc.,  E.  W.  Co.  v.  Acres,  108  Ind.  548  ; 
Buskirk  Pr.  234. 

There  is  no  question  presented  by  this  cause  for  a  new  trial. 
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As  to  the  other  causes  for  a  new  trial^  that  the  verdict  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to  law, 
it  is  sufficient  to  say  that  the  evidence  sustains  the  verdict. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  4^  1890 ;  petition  for  a  rehearing  oyerraled  May  29, 1890. 
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CoBFOBATiON. — (hjMeity  to  Sue, — Fteading, — Where  the  plaintiffs  in  an  ac. 
tion  are  described  as  the  trustees  of  a  certain  Commandery  Knights 
Templar,  a  capacity  to  sae  is  shown.  The  statute  authorizes  the  incor- 
poration of  such  bodies,  and  authorizes  the  election  of  trustees.  The 
name  under  which  the  action  is  prosecuted  imports  a  corporation. 

PiiEADmo. — Action  against  Endorser, — Sufficiency  of  ComplainL — A  pleading 
which  shows  that  the  defendant  endorsed  in  writing  and  assigned  to  the 
plaintiffs  the  note  of  an  insolvent  maker,  is  sufficient  to  charge  him  with 
liability  on  the  endorsement. 

ISahe. — Endorsement, — Non-LiabUity  of  Endorser  by  Agreement, — Answer  Al' 
Uging, — Reply, — In  an  action  against  an  endorser,  where  the  answer  al- 
leges that  the  endorsement  was  made  without  consideration,  and  that 
the  defendant  simply  lent  the  money  as  an  agent  of  the  plaintiffs,  and 
under  an  agreement  that  he  should  not  be  liable  if  the  borrower  proved 
insolvent,  a  reply  averring  there  was  a  consideration  for  the  endorse- 
ment does  not  avoid  all  the  allegations  of  the  answer,  and  is  bad. 

Same. — Complaint, — Sufficiency  of, — An  averment  in  the  complaint  that  the 
defendant  received  a  large  sum  of  money  as  the  treasurer  of  the  plain- 
tiffs, and  that  *'  although  he  has  often  been  requested  so  to  do,  has  failed 
and  refused  to  account  for  and  pay  over  said  money,"  is  a  sufficient 
allegation  that  the  defendant  is  indebted  to  the  plaintiffs,  and  that  the 
<lebt  is  unpaid. 

From  the  Putnam  Circuit  Court. 

H.  H.  Maihias  and  H.  G.  Lema,  for  appellant. 

M.  A.  MoorCy  G,  O,  Moore  and  8.  A.  Hays,  for  appellees. 
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Elliott,  J. — The  plaintifis  in  this  action  are  described  as- 
the  trustees  of  Greencastle  Commandery  of  Knights  Templar, 
and  the  action  is  prosecuted  to  recover  from  the  appellant 
money  received  by  him  as  treasurer  of  the  commandery  and 
wrongfully  converted  to  his  own  use;  and  also  to  recover 
from  him  the  amount  of  a  promissory  note  upon  which  he  is 
alleged  to  be  liable  as  an  endorser. 

The  point  is  made  by  the  appellant's  counsel  that  the  ap- 
pellees have  not  shown  capacity  to  sue,  but  in  this  they  are 
in  error.  The  stati^te  of  the  State  authorizes  the  incorpora- 
tion of  such  bodies  as  Knights  Templar  and  authorizes, 
also,  the  election  of  trustees.  The  name  and  style  under 
which  the  action  is  prosecuted  '^argues,''  as  some  of  our 
cases  say,  "  a  corporation,''  or,  as  others  say,  imports  a  cor- 
poration. Indianapolis  Sun  Co.  v.  Horrell^  53  Ind.  527, 
and  cases  cited;  Adams  Express  Co.  v.  Harris,  120 Ind.  73^ 
and  authorities  cited  p.  77.  The  court  on  a  former  appeal 
treated  the  appellees  as  the  trustees  of  a  corporation.  Smythe 
V.  ScoU,  106  Ind.  245. 

The  first  paragraph  of  the  amended  complaint  is  sufficient. 
It  contains  some  unnecessary  allegations,  but  surplusage  will 
not  vitiate  a  pleading.  The  pleading  shows  that  the  appel- 
lant assigned  a  note  to  the  commandery;  that  the  maker 
was  notoriously  insolvent,  and  this  is  sufficient  to  charge  the 
appellant  with  liability  as  an  assignor.  The  case  is  not  con- 
trolled by  the  decision  in  Williams  v.  Osbon,  75  Ind.  280, 
for  here  the  complaint  shows  that  the  note  was  endorsed  in 
writing  and  contains  a  copy  of  the  endorsement.    , 

What  has  been  said  of  the  first  paragraph  of  the  com- 
plaint disposes  of  the  objections  urged  against  the  second. 

The  third  paragraph  of  the  complaint  alleges  that  the  ap- 
pellant received  a  large  sum  of  money  as  the  treasurer  of 
the  commandery,  and  that  "  although  he  has  often  been  re- 
quested so  to  do  has  failed  and  refused  to  account  for  and 
pay  over  said  money  to  the  said  commandery."  The  quo- 
tation we  have  made  from  the  pleading  sufficiently  answers 
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the  objections  of  the  appellant  that  it  does  not  show  that  he 
ifi  indebted  to  the  commandery,  and  that  the  debt  is  unpaid. 

The  second  paragraph  of  the  answer  admits  the  endorse- 
ment, of  the  note^  and  alleges  that  it  was  made  without  con- 
sideration. The  third  paragraph  alleges^  in  sabstanoe^  that 
the  defendant  was  authorized  and  instructed  to  lend  the  mo- 
ney in  his  hands  as  treasurer ;  that  it  was  agreed  that  he 
should  not  be  responsible  for  the  solvency  of  the  borrower, 
and  that  the  money  was  lent  to  the  maker  of  the  note,  under 
this  agreement.  The  fifth  is  substantially  the  same  as  the 
third,  the  chief  difference  being  that  it  is  averred  that  there 
was  no  consideration  for  the  endorsement. 

To  these  paragraphs  of  the  answer  the  appellees  replied. 

The  second  paragraph  of  the  reply  avers  that  the  endorse- 
ment was  not  without  consideration,  but  was  made  on  a 
good  and  valid  consideration.  The  reply  is  clearly  bad,  for 
it  does  not  avoid  the  allegations  of  the  third  and  fifth  para- 
graphs of  the  answer.  If,  as  those  paragraphs  allege,  the 
defendant  simply  lent  the  money  as  an  agent  of  the  com- 
mandery,  and  under  an  agreement  that  he  should  not  be  lia- 
ble in  case  the  borrower  proved  insolvent,  the  fact  that  there 
was  a  consideration  for  the  endorsement  does  not,  in  itself, 
render  him  liable. 

The  third  paragraph  of  the  reply  is  good,  inasmuch  as  it 
is  at  least  an  argumentative  denial  of  the  material  facts 
pleaded  in  the  answers.  The  fourth  paragraph  of  the  reply 
may,  perhaps,  be  upheld  on  the  ground  that  it  shows  such 
negligence  in  making  the  investment  as  avoids  the  defence 
pleaded. 

The  appellees  have  assigned  cross-errors,  but  the  only 
specification  that  it  is  proper  for  us  to  notice  is  the  one  which 
assails  the  ruling  holding  the  fourth  paragraph  of  the  com- 
plaint to  be  bad.  We  need  not  decide  whether  if  a  definite 
time  is  granted  the  maker  of  a  promissory  note  at  the  re- 
quest of  the  assignor  it  will  excuse  the  holder  of  the  note 
froni  taking  steps  to  collect  it,  for  here  there  is  no  allegation 
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of  that  kind.  There  is  a  vague  and  indefinite  allegation 
that  the  assignor  said  that  if  the  maker  was  given  time  he 
would  pay  the  note,  but  there  is\io  direct  or  positive  allega- 
tion that  a  definite  extension  of  time  was  granted  at  the  re- 
quest of  the  assignor.  The  ruling  of  the  trial  court  upon 
the  fourth  paragraph  of  the  complaint  was  right. 

For  the  error  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  reply  the  judgment  must  be  and  is  reversed. 

Coffey,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  May  29, 1890. 
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RiNGGEKBEBG  ET  AL.  V,  HaBTMAN  ET  AL. 

BepIiEVIV. — Action  upon  Bond. — Pleading, — In  an  action  upon  a  replevin 
bond,  where  the  answer  alleges  that  the  question  of  title  waft  not  in  is- 
sue in  the  replevin  suit,  it  is  a  harmless  error  to  sustain  a  motion  to  strike 
out  a  part  of  the  cross-complaint  in  which  it  is  alleged  that  the  clerk 
of  the  court,  bj  inadvertence,  wrote  up  as  the  judgment  of  the  jury  in 
the  replevin  suit  that  the  defendants  in  that  suit  were  adjudged  to  be  the 
owners  of  the  property. 

Same. — Notes. — Set- Off. — In  an  action  upon  a  replevin  bond  executed  in 
favor  of  both  plaintiffs,  notes  held  against  one  of  the  plaintiffs  by  the 
defendants  are  not  available  as  a  set-off.  The  defendants  are  estopped 
to  deny  that  one  of  the  obligees  had  no  interest  in  the  bond  sued  upon. 

BA'MX.—Evidenee. — Mitigaiion  of  Damages. — Where  the  defendants  in  an  ac- 
tion upon  a  replevin  bond  hold  a  chattel  mortgage  upon  the  property 
involved  in  the  replevin  suit,  they  may  prove  that  fact  in  mitigation  of 
damages. 

From  the  Marshall  Circuit  Court. 

J.  D.  MeLareriy  E.  C.  Martindale  and  H,  Corbin^  for  ap- 
pellants. 

A.  C.  Oapron,  J.  W.  Parks  and  M.  A.  O.  Packard^  for 
appellees. 

COPPBY,  J. — This  was  a  suit  in  the  circuit  court  by  the 
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appellees  against  the  appellants  upon  a  replevin  bond.  The 
-complaint  alleges  that  prior  to  the  17th  day  of  May^  1873^ 
the  appellees  were  the  owners  of  a  livery  stock  of  the  value 
of  f  3,000,  kept  and  owned  by  them  in  carrying  on  the  livery 
business  at  Bourbon,  Indiana;  that  on  the  16th  day  of  May, 
1873,  the  appellants  Binggenberg  &  Ringgenberg  com- 
menced an  action  of  replevin,  in  the  Marshall  Circuit  Court, 
•against  the  appellees,  wherein  they  claimed  to  be  the  owners 
and  entitled  to  the  possession  of  all  said  livery  stock ;  that 
they  caused  a  writ  of  replevin  to  issue  in  said  case  and  placed 
the  same  in  the  hands  of  the  sheriff  of  Marshall  county  for 
-execution  and  service ;  that  on  the  17th  day  of  May,  1873, 
aaid  sheriff  seized  and  took  into  his  possession  all  of  said 
property  by  virtue  of  said  writ ;  that  said  appellants  Ring- 
genberg &  Ringgenberg  executed  the  replevin  bond  in 
suit  with  the  other  appellants  as  their  sureties,  and  delivered 
the  same  to  said  sheriff  who  thereupon  delivered  said  prop- 
erty to  the  said  Ringgenberg  &  Ringgenberg,  who  took 
the  same  into  their  possession ;  that  upon  the  trial  of  said 
cause  the  appellees  were  adjudged  to  be  the  owners  of  said 
property,  and  recovered  a  judgment  for  the  return  thereof 
and  for  costs  taxed  at  $300;  that  appellants  wholly  failed 
to  return  said  property,  and  converted  the  same  to  their 
own  use. 

The  appellants  filed  an  answer  in  four  paragraphs.  The 
second  is  a  former  adjudication  of  the  matters  involved  in 
this  suit. 

The  third  paragraph  is  a  plea  of  payment  as  to  the  dam- 
liges  and  costs. 

The  fourth  paragraph  admits  the  institution  of  the  suit 
set  up  in  the  complaint,  the  execution  of  the  bond  in  suit, . 
the  trial  of  the  cause  and  judgment  of  return  of  the  prop- 
erty, and  avers  that  in  said  trial  the  value  of  said  property 
was  found  to  be  $1,350;  that  prior  to  that  time  the  appel- 
lants had  sold  the  property  to  the  appellee  Hartman,  and 
had  taken  back  a  chattel  mortgage  to  secure  $1,600  of  the 
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parohase-price ;  that  at  the  time  of  the  commencement  of 
this  suit;  f  1,494.96  of  said  purchase-money  was  due ;  that 
said  appellees  are  .wholly  insolvent  and  were  so  at  the  time 
of  said  trial ;  that  by  the  terms  of  said  mortgage^  appellants 
were  entitled  to  the  possession  of  said  property  upon  de- 
fault in  the  payment  of  any  part  of  said  purchase-money ; 
that  at  the  time  of  the  commencement  of  said  action  of  re- 
plevin, said  Hartman  was  the  sole  owner  of  said  property, 
and  that  the  said  Galentine  had  no  interest  therein ;  that  on 
the  8th  day  of  August,  1883,  (475  of  said  purchase-money 
became  due  and  remained  unpaid,  and  appellants  became  en- 
titled to  the  possession  of  said  property  under  the  terms  of 
said  mortgage ;  that  they  elected  to  retain  possession  of  said 
property,  the  same  being  in  value  (500  less  than  the  claim 
of  appellants  against  said  Hartman ;  that  appellants  have 
paid  the  damages  and  costs  recovered  in  said  action  of  re- 
plevin. Prayer,  that  the  amount  due  on  the  purchase-money 
notes  be  set  off  against  any  sum  found  due  appellees. 

The  appellant-s  also  file(^  a  cross-complaint  setting  up,  sub- 
stantially, the  same  facts  as  are, averred  in  the  fourth  para- 
graph of  the  answer,  with  these  additional  allegations :  '^ And 
the  said  defendants  further  show  the  court  that  by  the  mis- 
prision of  the  clerk  of  the  court,  in  writing  up  the  judgment 
of  the  court,  on  the  verdict  of  the  jury  in  said  replevin  suit 
No.  6307,  by  inadvertence  and  mistake,  wrote  up  as  and  for 
the  judgment,  that  the  defendants  in  that  suit,  the  plaintiffs 
in  this,  were  adjudged  to  be  the  owners  of  the  property,  the 
right  to  the  possessfion  of  which  was  the  sole  and  only  ques- 
tion put  in  issue  by  the  complaint  and  answer  thereto,  and^ 
that  was  the  only  question  presented  to  and  foupd  by  the 
jury  in  their  venlict,  and  the  judgment  of  ownership  is  out- 
side and  beyond  the  issue  in  the  case  and  the  verdict  of  the 
jury,  and  so  far  it  is  void  and  of  no  effect.*' 

On  motion  of  the  appellees  the  language  above  set  forth 
was  stricken  out  of  the  cross-complaint,  and  the  appellants 
excepted. 
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This  cross-complaint  also  seeks  to  set  off  against  the  amount 
due  appellees^  as  set  out  in  their  complaint^  the  amount  due 
appellants  on  their  notes  and  mortgage  against  the  appellee 
Hartman. 

The  fifth  paragraph  of  answer  was  a  general  denial. 

The  court  sustained  a  demurrer  to  the  fourth  paragraph 
of  the  answer  and  to  the  cross-complaint^  and  appellants  ex- 
cepted. 

Appellees  filed  a  reply^  and  the  cause  being  at  issue  was 
tried  by  the  court,  without  the  intervention  of  a  jury. 

At  the  request  of  the  appellants  the  court  made  a  special 
finding  of  the  facts,  and  stated  its  conclusions  of  law  thereon, 
and  rendered  judgment  for  the  appellees. 

The  appellants  assign  as  error  in  this  court : 

1st.  That  the  court  erred  in  striking  out  parts  of  appel- 
lants' cross-complaint. 

2d.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  fourth  paragraph  of  appellants'  answer. 

3d.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  cross-complaint  of  the  appellants. 

4th.   That  the  court  erred  in  its  conclusions  of  law. 

5th.  That  the  court  erred  in  overruling  the  appellants' 
motion  for  a  new  trial. 

As  the  court,  subsequent  to  striking  out  a  part  of  the  cross- 
complaint  filed  by  the  appellants,  sustained  a  demurrer 
thereto,  it  is  not  improper  to  consider  the  first  and  third  as- 
signments of  errors  together. 

It  is  to  be  observed  that  the  action  'of  replevin,  out  of 
which  grew  the  bond  in  suit,  was  instituted  by  the  appel- 
lants Binggenberg  &  Binggenberg  against  both  Hartman 
and  Galentine,  and  the  bond  is  made  payable  to  them  jointly. 
In  that  suit  the  value  of  the  property  was  ascertained  by  the 
jury,  and  judgment  was  rendered  by  the  court,  reciting  that 
they  were  the  owners  of  such  property,  and  that  the  same 
should  be  returned  to  them,  and  in  the  event  a  return  could 
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not  be  had,  that  tliey  recover  of  the  appellants  such  ascer- 
tained value. 

It  is  contended  by  the  appellants  that  as  it  is  averred  in 
the  cross-complaint  that  no  question  involving  the  title  to 
the  property  was  in  issue  in  the  replevin  suit,  any  judg- 
ment rendered  upon  that  subject,  by  which  the  court  sought 
to  settle  the  question  of  title,  was  void,  and  that,  therefore^ 
the  court  erred  in  sustaining  the  motion  of  the  appellees  ix> 
strike  out  the  language  above  set  forth. 

In  the  case  of  McFadden  v.  Ross^  108  Ind.  512,  which  was 
a  suit  upon  a  replevin  bond,  it  was  held  that  the  judgment 
of  a  court,  upon  matters  not  involved  in  the  issues,  was  void, 
and  that  it  might  be  inquired  into  and  impeached  collaterally. 

Primarily  the  action  of  replevin  is  possessory  in  its  char- 
acter, and  unless  the  title  to  the  property  is  put  in  issue  by 
the  form  of  the  issues,  a  judgment  in  such  action  determines 
nothing  beyond  the  right  of  possession.  Entsminger  v.  Jack'- 
aoTif  73  Ind.  144  ;  Kramer  v.  MatthewSy  68  Ind.  172 ;  High- 
note  V.  White,  67  Ind.  596  ;  Hoke  v.  Applegate,  92  Ind.  570 ; 
Van  Oorder  v.  Smith,  99  Ind.  404. 

It  does  not  follow  from  this  rule,  however,  that  the  court 
erred  in  sustaining  the  motion  to  strike  out  part  of  the  cross* 
complaint.  If  the  title  to  the  property  was  not  involved 
in  the  issues  in  the  replevin  suit,  any  judgment  attempting 
to  settle  the  title  would  be  ignored  by  the  courts  whenever 
an  attempt  was  made  by  either  party  to  take  advantage  of 
it.  The  charge  that  the  clerk  by  mistake  and  inadvertence 
entered  up  a  judgment  declaring  the  appellees  the  owners  of 
the  property  involved  in  the  replevin  suit  added  nothing  to 
the  strength  of  the  cross-complaint,  for  the  allegations  were 
still  left,  to  the  effect  that  the  question  of  title  was  not  in 
issue  in  that  suit.  It  must  be  plain,  then,  that  if  the  com- 
plaint was  otherwise  good  the  appellants  were  not  in- 
jured by  striking  out  the  portion  to  which  the  motion  was 
addressed.  And  this  brings  us  to  the  question  as  to  whether 
appellants  were  entitled  to  avail  themselves  of  their  notes 
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against  Hartman  as  a  set-off  in  this  action.  Tliis  question, 
we  think,  must  be  answered  in  the  negative.  It  is  a  funda- 
mental principle  that  a  set-off  can  not  exist  in  a  case  where 
there  is  a  want  of  mutuality.  The  claims  must  be  due  be- 
tween all  the  parties  and  in  the  same  right.  Proctor  v.  Cole^ 
104  Ind.  373,  and  authorities  there  cited. 

As  we  have  seen,  the  bond  in  suit  was  executed  in  favor 
of  both  the  appellees,  while  the  notes  sought  to  be  set  off 
were  due  from  Hartman  alone.  Not  only  is  the  bond  due 
to  both  the  appellees  but  the  judgment  of  return  is  in  favor 
of  both.  Nor  do  we  think  the  averment  thatGalentine  had 
no  interest  in  the  property  helps  the  appellants. 

If  parties  who  execute  obligations  to  two  or  more  persona 
may,  when  sued  upon  such  obligations,  say  that  one  or  more 
of  the  parties  to  whom  the  obligation  is  payable  have  no  in- 
terest in  it,  there  would  be  no  certainty  in  business  transac- 
tions. We  think  the  appellants  should  be  held  to  be  estopped 
from  denying  that  Gralentine  has  an  interest  in  the  bond  now 
in  suit.  Menaugh  v.  Chandler ^  89  Ind.  94.  Especially  should 
this  be  so  in  view  of  the  judgment  in  Gralentine's  favor  for 
a  return  of  the  property  involved  in  the  suit  in  which  the 
bond  was  executed.  In  our  opinion  the  court  did  not  err  in 
sustaining  the  demurrer  to  the  cross-complaint. 

What  we  have  said  with  reference  to  the  right  to  use  the 
notes  of  Hartman  as  a  set-off,  in  discussing  the  questions 
arising  on  the  cross-complaint,  applies,  also,  to  the  fourth 
paragraph  of  the  answer.  That  answer  was  bad  for  the  rea- 
sons above  stated. 

On  the  trial  of  the  cause,  for  the  purpose  of  mitigating 
the  damages  to  be  recovered  by  the  appellees,  the  appellants 
offered  in  evidence  the  chattel  mortgage  upon  the  property 
involved  in  the  replevin  suit,  in  which  the  bond  now  sued 
on  was  executed,  and  offered  to  prove  that  the  notes  secured 
by  said  mortgage  were  unpaid,  but  upon  the  objection  of  the 
appellees  this  offered  evidence  was  excluded. 

In  this  ruling  we  think  the  court  erred.     If  the  appellees 
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were  the  absolute  owners  of  the  property  its  value  would 
have  been  the  measure  of  damages ;  but  if  the  appellants 
held  a  valid  subsisting  chattel  mortgage  upon  it,  they  were 
entitled  to  prove  that  fact  in  mitigation  of  damages,  unless 
they  were  estopped  from  so  doing.  Wallace  v.  Clark,  7 
Blackf.  298 ;  Stockwell  v.  Byrne,  22  Ind.  6 ;  Miller  v.  Cheney ^ 
88  Ind.  466  ;  SntiOi  v.  Mosby,  98  Ind.  445 ;  McFadden  v. 
Boss,  supra. 

In  the  case  last  cited  there  had  been  a  trial  by  the  court  as 
to  the  value  of  the  property  and  return  adjudged,  but  it  was 
held  in  a  suit  on  the  replevin  bond  that  the  appellants  in 
that  case  were  entitled  to  prove,  in  mitigation  of  damages, 
that  they  held  a  valid  subsisting  mortgage  upon  the  property 
involved  in  the  suit  in  which  the  bond  was  executed. 

The  contention  of  the  appellees  that  there  is  a  want  of 
mutuality,  and  that,  therefore,  the  notes  and  mortgage  were 
not  admissible^  is  without  force.  If  Galentine  acquired  an 
interest  in  the  property  after  the  execution  of  the  chattel 
mortgage,  it  was  of  no  greater  value  in  his  hands,  subject  to 
the  mortgage,  than  if  it  had  remained  in  the  hands  of  Hart- 
man. 

For  the  error  of  the  court  in  excluding  this  evidence  the 
judgment  must  be  reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial,  and  for  further  proceedings  not  inconsist* 
ent  with  this  opinion. 

FUed  Jane  3, 1890. 
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Boyd  V.  Mill  Creek  School  Township. 
No.  14,276. 

Boyd  v.  Mill  Creek  School  Township. 

Township. — OerttficaUs, — I\xiudulerU  Issue  •/! — Bights  of  Assignee. — By  a  con- 
spiracy between  a  township  trustee  and  the  plaintiff's  assignor  certifi- 
cates of  indebtedness  were  issued   for  lightning-rods  erected  on   the ; 
school-houses  of  the  township  to  an  amount  almost  four  times  their  ^ 
value.    One  of  the  certificates  was  assigned  to  the  plaintiff,  who  seeks 
a  recovery  upon  it  against  the  township. 

Heldf  that  the  certificate  is  void,  and  that  the  township,  although  it  has 
not  rescinded  the  contract,  and  retains  the  benefit  thereof,  is  not  bound 
upon  it. 

Heldj  also,  that  the  assignee  is  not  entitled  to  recover  on  the  certificate 
the  actual  value  of  the  goods  furnished  the  township. 

From  the  Fountain  Circuit  Court. 

C  M.  McCabCj  for  appellant, 
r.  F.  Davidson,  for  appellee. 

Mitchell,  J. — Mill  Creek  school  township  was  sued  by 
Boyd,  assignee  of  a  certificate  issued  by  the  township  trustee 
who  certified  over  his  hand  that  there  was  due  th6  plaintifi^'s 
assignor  the  sum  of  (797.85,  payable  in  one  year,  with  eight 
per  cent,  interest,  for  erecting  lightning-rods  on  certain 
school-houses.  Within  issues  duly  submitted  for  trial,  a  jury 
returned  a  special  verdict,  from  which  we  extract  the  fol- 
lowing facts : 

In  1885  the  plaintiff^s  assignor,  by  agreement  with  the 
trustee  of  Mill  Creek  township,  furnished  materials  and 
erected  lightning-rods  on  twelve  school-houses  in  the  town- 
ship, the  material  and  work  being  reasonably  worth  $312.60, 
and  no  more.  The  work  was  accepted  by  the  trustee,  who 
issued  five  certificates  therefor,  similar  in  effect  to  the  one 
sued  on,  by  which  he  purported  to  bind  his  township  to  pay 
$1,394.35  for  the  lightning-rods  ejected.  These  certificates 
were  issued  in  pursuance  of  a  conspiracy  entered  into  by  and 
between  the  plaintiff's  assignor  and  the  township  trustee^ 
Vol.  124.— 13 
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the  purpose  of  which  was  to  create  a  fictitious  debt  against 
the  township.  The  certificate  sued  on  was  assigned  to  the 
plaintiff,  and  the  others  werje  assigned  to  persons  named,  and 
are  still  outstanding  and  unpaid. 

Upon  the  facts  returned  the  court  gave  judgment  that  the 
plaintiff*  take  nothing.  On  the  appellant^s  behalf,  it  is  in- 
sisted that,  since  the  township  elected  not  to  rescind  the 
contract  and  relinquish  all  benefits  under  it  by  returning  the 
property  within  a  reasonable  time  it  is'bound,  and  must  pay 
the  amount  called  for  by  the  certificates,  or  at  least  the  ac- 
tual value  of  the  property  received  and  retained  by  it. 
Neither  of  the  positions  contended  for  can  be  maintained  as 
applicable  to  the  facts  in  the  present  case : 

1.  The  facts  found  make  it  clear  that  the  plaintiff  is  not 
the  holder  of  a  valid  cause  of  action  against  the  township. 
The  certificate  upon  which  the  action  is  predicated  originated 
in  an  unlawful  and  corrupt  conspiracy  to  defraud  a  public 
corporation,  and  is  therefore  void. 

An  agreement,  or  conspiracy,  between  two  persons  which 
has  for  its  object  the  perpetration,  of  a  fraud,  or  civil  injury, 
upon  another,  is  illegal ;  and  any  agreement  to  carry  out  or 
consummate  a  scheme  which  involves  a  breach  of  trust,  or 
official  duty,  is  unlawful  and  void.  3  Am.  &  Eng.  Encyc. 
of  Law,  870.  Transactions  such  as  the  one  disclosed  by  the 
special  verdict  are  an  unmixed  evil,  inherently  corriipt  and 
vicious;  repugnant  to  good  morals  and  public  policy.  Courts 
will  neither  listen  to  nor  recognize  a  party  whose  cause  of  ac- 
tion rests  upon  a  contract  made  "  in  violation  of  common  de- 
cency, public  morality,  or  the  law."  Oscanyan  v.  Arms  Go.^ 
103  U.  S.  261 ;  Jacyon  v.  Ludeling,  21  Wall.  616 ;  Woodstock 
Iron  Co.  V.  Richmond,  etc..  Extension  Co,,  129  U.  S.  643. 

The  township  trustee  occupied  a  relation  of  trust  and  con- 
fidence to  his  township,  and  when  he  conspired  with  another 
to  create  a  fictitious  indebtedness  against  the  corporation  by 
issuing  certificates  of  indebtedness  to  an  amount  more  than 
four  times  the  value  of  what  had  been  received,  he  was  en- 
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gaged^  if  not  in  a  criminal  conspiracy,  in  one  so  corrupt, 
immoral  and  scandalous,  that  no  right  of  action  can  be 
predicated  upon  any  contract  connected  with  or  growing 
out  of  the  transaction. 

If  anything  is  settled  by  the  decisions,  it  is  that  promis- 
sory notes  illegally  issued  by  a  townsliip  trustee  are  void  in 
their  inception,  and  create  no  right  of  action  against  any  one. 
Grimaley  v.  State,  ex  reL,  116  Ind.  130 ;  State,  ex  rel,,  v.  Hawe.% 
112  Ind.  323. 

When  a  township  trustee  acts  within  the  law  he  may  bind 
his  township  by  contracting  a  debt  for  supplies  reasoiiably 
necessary  for  the  use  of  the  schools  of  his  township.  But 
the  contract  can  only  be  enforced  when  the  trustee  had  au- 
thority to  make  it,  and  then  only  so  far  as  it  represents  a 
debt  honestly  and  legitimately  contracted  for  supplies  which 
the  township  trustee  in  the  honest  exercise  of  his  discretion 
judged  necessary  for  the  use  of  the  township,  and  which  the 
township  actually  received.  Reeve  School  Tp,  v.  Dodaon,  98 
Ind.  497  ;  Jefferson  School  Tp.  v.  Litton^  116  Ind.  467  ;  Boyd 
V.  Mill  Ci-eek  School  Tp,,  114  Ind.  210  ;  Boyd  v.  Black  School 
7J).,123  Ind.  1. 

2.  In  respect  to  the  claim  that  the  plaintiff  was  entitled 
to  recover  the  actual  value  of  the  goods  furnished  the  town- 
ship, it  is  enough  to  say  he  furnished  the  township  nothing, 
nor  does  he  claim  as  the  equitable  assignee  of  any  one  who 
furnished  material  or  performed  work  and  labor  for  the  ben- 
efit of  the  township.  He  sues  as  the  assignee  of  a  contract, 
and  the  only  question  is  as  to  his  right  to  recover  on  the  con- 
tract sued  on.  Pearcey.  Madi8on,etc,,  i2.i2.Co.,21  How.  441 ; 
Marsh  v.  Fvlton  County,  10  Wall.  676.  It  is  quite  true  that 
where  a  municipal  corporation  receives  money  into  its  treas- 
ury, or  property,  or  work  and  labor,  which  is  of  value  to  it 
through  a  contract,  or  by  the  issuing  of  bonds  or  notes  that 
are  void,  an  action  mav  bo  maintained  to  recover  the  monev 
received  or  the  value  of  the  property  appropriated.  Schipper 
V.  Oity  of  Aurora,  121  Ind.  154 ;  Cox  v.  McLaughlin,  76  Cal. 
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60  ;  L(misiana  v.  Wood,  102  U.  S.  294.    But  no  recovery  can 

be  had  on  the  illegal  contract.     The  suit  must  be  on  the 

quantum  meruit  for  money  had  and  received,  or  for  goods  sold 

and  delivered.     The  plaintiff  as  the  holder  by  assignment 

of  one  of  the  five  certificates  which  originated  in  the  corrupt 
conspiracy  would  have  no  right  to  recover  the  actual  value  of 

the  property  received  by  the  township  to  the  exclusion  of  the 

holders  of  the  other  certificates. 

The  judgment  is  affirmed^  with  costs. 

Filed  June  3, 1890. 


lU   »g  No.  15,349. 

OOLGLAZIER,  ADMINISTRATOR^  V.  COLGLAZIER. 

EviD£NOE. — Exclusion  of. — Where  offered  evidence  is  at  all  material,  and 
IB  relevant,  it  is  error  to  exclude  it ;  and  this  error  will  be  available  for 
reversal  except  in  cases  where  it  clearly  appears  that  the  exclusion 
works  no  harm. 

Witness. — Exclusion. —  Withdrawcd  of  06;ec<ion.— Where  a  witness  is  ex- 
cluded, and  the  objecting  party  afterwards  withdraws  his  objection,  and 
the  court  offers  to  permit  the  witness  to  testify,  the  error,  if  any,  in  the 
first  ruling,  is  completely  obviated. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaughy  J,  C.  Lawler,  8,  H.  Mitchell  and  iJ.  B, 
Mitchell,  for  appellant.  , 

S.  B.  VoyleSy  H.  Morris,  J.  A.  Zaring  and  M.  B.  Hottel,  for 
appellee. 

Elliott,  J. — The  facts  stated  as  the  cause  of  action  are 
set  forth  in  the  opinion  given  in  this  case  when  it  was  in  this 
court  for  the  first  time.  Coiglazier  v.  Coiglazier,  117  Ind. 
460.     It  is  unnecessary^  therefore,  to  restate  them. 

The  principal  question  presented  on  this  appeal  arises  on 


MAY  TERM,  1890.  197 


Colglazier,  Administrator,  v.  Colglazier. 

I  "^^^^  ■■  ■  ■■■■■-—  ^^^— ^^^^^^— ^— ^^^»^^  I         ■■y^— ■  I  ■         ■■!         ■■■»■■■ 

the  ruling  denying  the  appellant's  motion  for  a  n^w  trial. 
The  trial  court  suppressed  questions  and  answers  contained 
in  a  deposition^  and  the  appellant  insists  that  this  ruling  was 
erroneous. 

Question  5  reads  thus :  ^'  Did  you  at  any  time  reside  with 
your  father  on  his  farm  in  Washington  county,  Indiana  ?  If 
80,  state  when  it  was,  and  how  long  you  resided  there,  and 
the  date  you  left  there?''.  The  answer  of  the  witness  is  as 
follows  :  "  I  went  there  in  '63  or  '64,  I  can't  say  which,  and 
I  left  there  in  the  fall  of  '73."  It  is  evident  that  no  ma- 
terial error  was  committed  in  sustaining  the  motion  to  sup* 
press  this  question  and  answer. 

Question  6  reads  thus :  "  If  you  had  any  conversation  with 
Samuel  Colglazier  about  leaving  your  father's  place  and  giv- 
ing the  same  up  to  him,  state  what  it  ^as?  State  what  it 
was  and  all  ahbut  it."  The  answer  reads  as  follows :  "A 
while  before  I  left  there,  the  year  I  couldn't  state,  my  brother 
got  to  talking  to  me ;  he  said  I  could  do  better  elsewhere, 
and  offered  me  the  use  of  $1,000  as  long  as  my  father  lived, 
without  any  interest,  if  I  would  leave  the  place  ;  also  saying 
that  I  could  do  with  the  $1,000  as  I  pleased,  put  it  into  land 
or  anything  I  wanted  to.  I  told  him  I  didn't  propose  giv- 
ing him  my  note  or  getting  into  his  debt." 

Question  7  is  as  follows :  "  If  Samuel  Colglazier  took 
charge  of  your  father's  property,  state  when  it  was,  and  un- 
der what  agreement  or  arrangement  between  them  did  he 
take  such  charge  if  you  know  ?  "  The  answer  reads  thus : 
"  One  evening  as  I  was  passing  the  house  I  overheard  a  con- 
versation between  Samuel  and  my  father,  in  which  Samuel 
said  if  he  would  drive  me  away  that  he  would  take  charge 
of  his  affairs,  and  that  if  he  wanted  any  money  to  give  me 
to  go  away  he  would  furnish  it,  representing  that  I  was  let- 
ting everything  go  to  ruin,  and  mismanaging  the  business, 
and  that  he  could  run  the  business  better  than  I  could.  My 
father  said  he  would  not  drive  me  away." 

It  is  charged  in  the  complaint  that  the  appellee  took  ad- 
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vantage  of  his  father's  feebleness  and  secured  control  of  his 
property,  and  that  he  prevented  his  father  from  consulting 
with  other  members  of  his  family,  and  we  think  the  evidence 
was  competent,  and  was  relevant  to  the  averments  mentioned, 
as  it  supplied  grounds  for  inferring'  that  the  appellee  was 
scheming  to  get  his  brother  away  from  home  and  thus  secure 
control  of  the  father's  property.  It  may  be  true  that  the 
excluded  evidence  is  not  of  very  great  probative  force,  but, 
granting  this,  still  the  appellant  was  entitled  to  have  it  go  to 
the  court  or  jury  for  whatever  it  was  worth.  The  rule  upon 
this  subject  was  thus  laid  down  in  the  case  of  Harbor  v. 
Morgan^  4:  Ind.  If  8  :  When  evidence  is  pertinent 'to  the 
issue  it  should  be  admitted,  however  little  it  may  seemingly 
tend  to  prove.  This  is,  perhaps,  rather  a  stronger  state- 
ment than  the  authorities  warrant,  but  the  general  doctrine 
asserted  has  often  been  declared  and  enforced.  Bedgood  v. 
State,  115  Ind.  276  (280) ;  Pedigo  v.  Grimes,  113  Ind.  148  ; 
Grand  Rapids,  etc.,  R.  R.  Co.  v.  Diller,  110  Ind.  223.  The 
rule  which  the  authorities  recognize  is  that  whei*e  the  evi- 
dence is  at  all  material  and  is  relevant,  it  is  error  to  exclude 
it.  There  are  exceptional  cases  in  which  the  court  can  say 
that  the  finding  or  verdict  is  so  clearly  right  that  the  exclu- 
sion of  the  evidence  could  have  worked  no  harm,  but  this  is 
not  such  a  case,  ^na  Life  Ins.  Go.  v.  Deming,  123  Ind.  384. 

Where  a  witness  is  excluded  and  the  objecting  party  after- 
wards withdraws  his  objection,  and  the  court  offers  to  permit 
the  witness  to  testify,  the  error,  if  any,  in  the  first  ruling  is 
completely  obviated.  Louisville,  etc.,  R,  W,  Co,  v.  Falvey,  104 
Ind.  409  (431). 

For  the  error  in  suppressing  the  parts  of  the  deposition 
we  have  indicated  the  judgment  is  reversed. 

Filed  April  4, 1890 ;  petition  for  a  rehearing  overruled  June  3, 1890. 
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No.  13,308.  124    199 

151    598 

Allemong  et  al.  v.  Simmons  et  al. 

Verdict. — Answers  to  InterrogcUoriea. — Judgment. — Where  there  is  any  rea- 
sonable hypothesis  upon  which  the  general  verdict  and  the  answers  to 
interrogatories  can  be  reconciled,  the  general  verdict  will  control  the 
judgment  of  the  court. 

Corporation. — Railroad. — Qmtraet  for  Construction  of  Roadway, — Director's 
Unauthorized  Act. — A  railroad  company  is  not  bound  by  a  contract  for 
the  construction  of  the  roadway  made  by  one  of  its  directors  without 
authority  ;  and  the  fact  that  the  director  owns  a  majority  of  the  stock  of 
the  company  does  not  alter  the  rule. 

8A2HE.— GarnishmenL — Est&ppel, — The  director  of  a  railroad  company,  with 
whom  the  company  had  a  contract  for  the  construction  of  a  portion  of 
its  roadway,  without  authority  from  the  company,  made  in  the  com- 
pany's name  a  contract  with  certain  contractors  for  the  same  portion  of 
the  roadway.  After  the  contract  was  made  the  company  was  consoli- 
dated with  another  company.  An  action  was  brought  upon  an  indebt- 
edness claimed  to  be  due  from  the  contractors  to  the  plaintiffs,  and  the 
corporations  were  garnisheed.  There  was  no  evidence  that  when  the 
work  was  done  under  the  contract  by  the  principal  defendants,  either 
of  the  corporations  had  any  knowledge  of  the  unauthorized  contract  of 
the  director.  Although  the  corporations  were  garnif^heed  there  was 
nothing  to  indicate  that  the  contractors  were  looking  to  them  for  pay- 
ment; nor  did  the  estimates,  which  showed  no  more  than  that  the  ma- 
terials furnished  and  work  done  were  for  the  building  of  the  line  of  the 
road  of  the  consolidated  corporation,  indicate  that  the  contract  was 
made  with  the  company.  Estimates  were  made  by  the  director's  en- 
gineer to  the  chief  engineer  of  the  consolidated  corporation,  he  suppos- 
ing that  they  were  for  work  done  and  material  furnished  by  the  di- 
rector to  the  corporation  under  his  contract. 

Held,  that  on  the  evidence  the  company  was  not  estopped  to  deny  the  in- 
debtedness claimed. 

From  the  Marion  Superior  Court. 

J.  L.  McMaster  and  A.  Boice,  for  appellants. 

G.  W,  Friedley  and  G.  R.  Eldridge,  for  appellees. 

Berkshibe,  J. — This  action  was  brought  by  the  appel- 
lants Allemong,  Baer,  and  Henking,  upon  an  indebtedness 
alleged  to  be  due  them  from  the  appellees  Ayleshire  and  Sim- 
mons.    At  the  same  time  proceedings  in  attachment  were 


290  SUPREME  CX)URT  OF  INDIANA, 

■ 

Allemong  et  al,  v,  Simmons  el  oL 

instituted^  and  proceedings  in  garnishment  commenced 
against  the  appellees  the  Louisville^  New  Albany  and  Chi- 
cago Railway  Company,  and  the  Chicago  and  Indianapolis 
Air  Line  Railway  Company. 

The  other  appellants  became'  parties  to  the  action  as  claim- 
ants, filing  under  the  proceedings  in  attachment. 

Issues  were  joined  in  the  main  action,  and  also  in  the  an- 
cillary proceeding.  There  was  a  jury  trial,  and  a  general 
verdict  returned  by  the  jury  against  the  appellees  Simmons 
and  Ayleshire  in  both  the  main  action  and  the  proceedings 
in  attachment,  and  in  favor  of  the  appellees,  the  said  corpo- 
rations. 

At  the  same  time  the  jury  returned  certain  interrogato- 
ries that  had  been  propounded  to  them,  togetlier  with  their 
answers  thereto. 

The  appellants  moved  for  judgment  upon  the  answers  to 
the  said  interrogatories,  notwithstanding  the  general  verdict 
in  favor  of  the  said  Louisville,  New  Albany  and  Chicago 
Railway  Company,  and  the  said  Chicago  and  Indianapolis 
Air  Line  Railway  Company,  which  motion  the  court  over- 
ruled, and  the*  appellants  excepted. 

The  appellants  then  moved  for  a  new  trial,  which  motion 
was  overruled,  and  they  reserved  exceptions. 

There  were  some  other  motions  made  by  the  appellants, 
but  as  the  whole  ground  is  covered  by  the  questions  pre- 
sented by  the  motions  for  a  judgment  non  obstante  and  for  a 
new  trial,  we  need  not  notice  them  further. 

From  the  judgment  rendered  at  special  term  the  appel- 
lants appealed  to  general  term,  and  assigned  error,  and  the 
judgment  at  special  term  having  been  affirmed  in  general 
term,  they  prosecute  this  appeal,  and  assign  as  error  the  rul- 
ing of  the  court  in  general  term  affirming  the  judgment  at 
special  term. 

The  following  are  the  interrogatories  propounded  to  the 
jury,  together  with  the  answers  to  the  same : 
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"  The  P1.AINTIFP8'  Intebbooatories. 

"  The  plaintiffs  then  asked  to  submit  the  following  inter- 
rogatories in  case  the  jury  made  a  general  verdict,  which 
were  submitted  to  the  jury,  and  answered  as  follows: 

^'  1.  Was  not  the  Chicago  and  Indianapolis  Air  Line  Bail- 
way  Company  incorporated  under  the  laws  of  the  State  of 
Indiana  on  the  27th  day  of  January,  1880?   Answer,    Yes. 

"  2,  Was  not  the  railway  company  mentioned  in  the  pre- 
ce(|ing  question  consolidated  with  the  Chicago  and  Dyer 
Bailroad  company,  a  corporation  of  the  State  of  Illinois,  on 
the  29th  day  of.  January,  1880,  under  the  name  and  style  of 
the  Chicago  and  Indianapolis  Air  Line  Railway  Company, 
by  articles  of  consolidation  ?    Answer.     Yes. 

"  3.  Was  not  Henry  Crawford  a  director  in  said  consoli* 
dated  company  last  named  ?     Answer.     Yes. 

"  4.  Was  not  Henry  Crawford  the  owner  of  five-sixths  of 
the  stock  of  said  company,  and  if  not,  how  much  did  he  own  ? 
Answer.     Yes. 

"  5.  Did  not  the  defendants,  James  A.  Simmons  and  Jo- 
seph P.  Ayleshire,  have  a  contract  for  the  construction  of 
the  roadway  of  said  consolidated  company  from  Delphi,  Car- 
roll county,  Indiana,  to  Indianapolis,  Marion  county,  Indi- 
ana, purporting  to  be  executed  in  the  name  of  said  Chicago 
and  Indianapolis  Air  Line  Railway  Company,  by  Henry 
Crawford  on  the  one  part,  and  the  said  Simmons  and  Ayle- 
shire on  the  other  part,  bearing  date  June  28th,  1881  ?  An- 
swer.    Yes. 

"  6.  Did  not  said  Simmons  and  Ayleshire  believe  in  good 
faith  that  said  contract  was  what  it  purported  to  be,  namely, 
a  contract  between  them  and  said  Chicago  and  Indianapolis 
Air  Line  Railway  Company?  Answer.  Yes. 
^  "  7.  Did  not  said  Simmons  and  Ayleshire  work  upon  the 
construction  of  said  roadway,  believing  in  good  faith  that  it 
was  a  valid  and  subsisting  contract  between  them  and  said 
company,  and  so  believing,  were  not  said  Simmons  and  Ayle- 
shire at  work  upon  the  construction  of  said  roadway  under 
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said  contract  in  and  during  the  month  of  Maj^  1882?  An- 
swer.    Yes. 

'^  8.  Were  not  the  estimates  made  out  in  the  name  of  said 
company,  showing  the  work  of  construction  to  have  been 
done  by  said  Simmons  and  Ayleshire  for  said  company^  and 
was  not  that  the  way  in  which  their  construction  accounts 
were  stated  ?     Answer.     No. 

*'  9.  Was  not  the  estimate  for  the  work  done  by  said  Sim- 
mons and  Ayleshire  in  the  construction  of  said  roadway  for 
the  month  of  May,  1882^  made  out  in  the  form  and  manner 
stated  in  the  last  preceding  question  ?     Answer.     Yes. 

^'  10.  Did  not  said  estimate  for  the  month  of  May,  1882, 
show  said  company  to  be  indebted  to  said  Simmons  and 
Ayleshire  in  the  sum  of  $6,857.17,  after  deducting  the  five 
percent,  reserved  by  said  company  ?     Answer.     Yes. 

"  11.  Did  not  said  statement  show  the  reserve  of  five  per 
cent,  on  the  cost  of  construction  retained  in  the  hands  of 
said  company  to  be  $11,996.22  at  that  time?   Answer.  Yes. 

''  12.  Were  not  these  amounts  the  sums  then  due  to  said 
Simmons  and  Ayleshire  upon  the  work  of  construction  prior 
to  and  during  the  month  of  May,  1882?     Answer.     Yes. 

•  

*'  13.  Was  not  the  Chicago  and  Indianapolis  Air  Line 
Railway  Company  consolidated  with  the  Louisville,  New 
Albany  and  Chicago  Railway  Company  August  10th,  1881, 
the  name  of  the  consolidated  company  being  the  Louisville, 
New  Albany  and  Chicago  Railway  Company  ?  Answer. 
Yes. 

"  14.  Was  not  Marshall  Morris  the  chief  engineer  of  said 
consolidated  company,  and  sup>erintendent  of  the  construc- 
tion of  the  roadway  thereof  between  said  Delphi  and  In- 
dianapolis from  March,  1882,  until  after  the  completion  of 
the  same  ?     Answer.     Yes. 

"  15.  Was  not  said  Morris  acting  in  that  capacity  prior  to 
and  during  the  mouth  of  May,  1882,  and  for  some  time  sub- 
sequent thereto  ?     Answer.     Yes. 

"  16.  Did  not  said  Morris  see  said  contract  for  construe- 
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tion,  purporting  to  be  between  said  Simmons  and  Ayleshire 
and  said  Chicago  and  Indianapolis  Air  Line  KailVvay  Com- 
pany, and  did  he  not  know  that  said  Simmons  and  Ayleshire 
were  working  thereunder?     Answer.     Yes. 

"  17.  Did  not  said  Morris  have  the  knowledge  referred  to 
in  the  previous  question^  prior  to  and  during  the  month  of 
May^  1882^  and  did  not  he  see  the  estimates  made  before 
and  for  said  month,  and  subsequent  thereto?^  Answer.  Yes. 
"  18.  Did  not  the  Louisville,  New  Albany  and  Chicago 
Railway  Company  accept  the  work  done  as  aforesaid  by  said 
Simmons  and  Ayleshire,  after  said  Morris  had  seen  said  con- 
tract and  said  estimates  of  said  work  done  upon  said  road- 
way ?     Answer.     Yes. 

"  19.  Was  not  said  Louisville,  New  Albany  and  Chicago 
Railway  Company  served  with  summons  as  garnishee  in  this 
action  on  the  15th  day  of  May,  1882  ?     Answer.     Yes. 

*^  20.  Are  there  not  due  from  the  defendants,  Simmons  and 
Ayleshire,  to  the  several  plaintiffs  herein,  sums  as  follows  : 
To  Albert  W.  Allemong,  Louis  Baer  and 

Frederick  C.  Henking $1,334  10 

To  John  and  Edward  Henderson  .  .  .  1,594  92 
To  John  Doges  and  Wm.  H.  Andrews  .  1,818  11 
To  John  T.  HolHday,  Frank  J.  Holli- 

day  and  Wm.  H.  Harvey  .....       690  12 
To  Sylvanus  M.  Brandyberry  ....         97  96 

To  James  M.  Kerr  .    / 832  76 

"Answer.     Yes. 

"  21.  Were  not  the  defendants,  Simmons  and  Ayleshire, 
non-residents  of  the  State  of  Indiana  at  the  time  of  the  com- 
mencement of  this  action,  and  are  they  not  still  such  non- 
residents ?     Answer.     Yes. 

"  The  Defendant's  Interrogatories. 

"  The  Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany, defendant,  asked  the  following  interrogatories,  which 
were  submitted  and  answered  as  follows : 
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"  Interrogatory  No.  1.  Do  you  find  from  the  evidence 
that  the  New  Albany  company  paid  Simmons,  Ayleshire  & 
Co.  any  money  for  work  done  by  them  on  the  Air  Line  after 
the  consolidation  ?     Answer.     No. 

"  Interrogatory  No.  2.  If  you  answer  the  first  interroga- 
tory, ^  Yes,'  then  state  the  amount  paid  and  by  whom  paid, 
and  the  date  of  such  payment.     Answer.  — 

"  Interrogatory  No.  3.  Do  you  find  from  the  evidence 
that  the  New  Albany  company  had  any  dealings  or  transac- 
tions with  Simmons,  Ayleshire  &  Co.  after  the  consolidation, 
as  contractors,  other  than  through  Henry  Crawford  as  the 
original  contractor?     Answer.     No. 

*^  Interrogatory  4.  If  you  answer  interrogatory  No.  3, 
'Yes,'  then  state  what  such  dealings  and  transactions  were, 
with  whom  had,  and  when,  as  shown  by  the  evidence  ?  An- 
swer. — 

"  Interrogatory  No.  5.  Do  you  find  from  the  evidence 
that  the  New  Albany  company  paid  all  money  it  paid  out 
after  the  consolidation,  for  constructing  the  Air  Line  road, 
to  Henry  Crawford  ?     Answer.     Yes. 

"  Interrogatory  No.  6.  If  you  answer  the  last  interroga- 
tory in  the  negative,  then  state  from  the  evidence  to  whom 
said  New  Albany  company  paid  such  moneys,  other  than 
Crawford,  after  the  consolidation,  and  the  amounts  and  dates 
of  such  payments.     Answer.  — . 

"  Interrogatory  No.  7.  Do  you  find  from  the  evidence 
that  the  New  Albany  company  settled  in  full  with  Henry 
Crawford  for  all  work  done  in  constructing  the  Air  Line 
road  ?     Answer.    Yes." 

We  do  not  think  the  court  erred  in  overruling  the  said 
motion. 

It  is  a  well-established  rule  of  this  court,  that  if  there  is 
any  reasonable  hypothesis  upon  which  the  general  verdict, 
and  the  answers  returned  by  the  jury  to  interrogatories  pro- 
pounded to  them,  can  be  reconciled,  the  general  verdict 
will  control  the  judgment  of  the  court.  Redehheimerv,  Miller^ 
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107  Ind.  485 ;  Oincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  113  Ind. 
460;  Grand  RapidSf  etc.,  R.  R.  Co.  y. ^Ellison,  117  Ind.  234. 

We  observe  no  inconsistency  between  the  general  verdict 
and  the  answers  to  the  interrogatories. 

The  answers  to  the  interrogatories,  as  will  appear  further 
on  when  we  come  to  discuss  the  questions  arising  upon  the 
action  of  the  court  in  overruling  the  motion  for  a  new  trial, 
disclose  no  indebtedness  existing  between  the  appellees  Sim- 
mons and  Ayleshire,  and  the  appellee  the  said  corpora- 
tion. 

It  must  be  concjBded  that  the  appellee  the  said  Louisville, 
New  Albany  and  Chicago  Railway  Company,  after  the  consol- 
idation, became  bound  to  perform  all  of  the  obligations  yet  to 
be  performed  of  the  other  appellee  corporation,  and  liable 
for  the  payment  of  all  of  its  outstanding  indebtedness,  and 
if  the  said  appellee,  the  said  Chicago  and  Indianapolis  Air 
Line  Railway  Company,  was  bound  to  the  performance  of 
the  stipulations  and  obligations  as  the  party  of  the  second 
part  of  the  contract  that  had  been  entered  into  with  Sim- 
mons and  Ayleshire,  then  the  said  appellee,  the  said  Louis- 
ville, New  Albany  and  Chicago  Railway  Company,  became 
so  liable. 

But  the  evidence  discloses  no  such  liability  on  the  part  of 
said  Chicago  and  Indianapolis  Air  Line  Railway  Company. 
The  contract  was  executed  June  28th,  1881,  and  was  signed 
by  Simmons  &  Co.  for  themselves  and  by  Henry  Crawford 
for  the  railway  company. 

There  is  not  one  scintilla  of  evidence  to  indicate  that 
Crawford  had  any  authority  to  enter  into  the  contract  for 
the  railway  company ;  upon  the  other  hand,  the  evidence  dis- 
closes that  he  had  no  such  authority.  It  is  true  Crawford 
was  one  of  the  directors  of  the  company,  and  held  a  majority 
of  the  stock,  bat  the  existence  of  these  facts  conferred  upon 
him  no  power  to  make  contracts  for  the  corporation.  It 
coald  only  be  bound  by  the  action  of  its  board  of  directory ; 
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the  board  could  have  conferred  on  Crawford  this  power,  but 
there  was  no  evidence  that  it  had  done  so. 

Crawford,  as  one  of  the  directors,  had  no  more  authority 
or  power  than  any  other  director  ;  the  board  consisted  of  five 
members,  and  three  constituted  a  quorum  ;  less  than  three 
could  make  no  binding  contract  for  the  corporation.  Har- 
ris  V.  Muskingum  Mfg.  Co,y  4  Blackf.  267 ;  Gashwiler  v. 
Willis,  33  Col.  11. 

Section  9  of  the  act  under  which  the  Chicago  and  Indian- 
apolis Air  Line  Railway  Company  was  organized,  provides 
that  "  The  directors  of  such  company  shall  have  power  to 
make  by-laws  for  the  management  and  disposition  of  stocky 
property  and  business  affairs  of  such  company  not  inconsist- 
ent with  the  laws  of  this  State,  and  prescribing  the  duties 
of  officers,  artificers  and  servants  that  may  be  employed,  and 
for  the  appointment  of  all  -the  officers  for  carrying  on  all 
the  business  within  the  object  and  purposes  of  such  com* 
pany/'     Section  3897,  R.  S.  1881. 

This,  of  course,  means  a  majority  of  the  directors.  There 
is  no  provision  in  the  statute  giving  to  the  stockholders  any 
such  power.  Morawetz  Corporations,  sections  243,  337 ; 
Pierce  Railroads,  30. 

The  contract  which  Simmons  and  Ayleshire  executed  with 
Crawford  was  the  mere  personal  engagement  of  Crawford 
with  the  said  parties.  Tileston  v.  Newell,  13  Mass.  406  ;  JBTar- 
ris  V.  Muskingum  Mfg.  Co.,  supra;  Roberts  v.  Button,  14 
Vt.  196 ;   Wheelock  v.  Moulton,  15  Vt.  519  (522). 

There  is  nothing  in  the  evidence  tending  to  show  an  es- 
toppel. 

At  the  date  at  which  the  contract  was  made  with  Simmons 
and  Ayleshire  the  two  corporations  had  each  a  contract  with 
Crawford  to  furnish  the  materials  and  construct  that  part  of 
the  road  covered  by  the  contract  with  Simmons  and  Ayle- 
shire. 

There  is  nothing  to  indicate  that  when  the  work  was  done, 
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covered  by  the  May  estimate  of  1882,  the  corporations,, 
or  either  of  them,  had  knowledge  of  the  contract  with  Sim- 
mons and  Ayleshire.  It  is  true  the  said  appellees  had  been 
summoned  to  answer  to  the  proceedings  in  garnishment,  but 
there  was  nothing  to  disclose  to  them  that  Simmons  and 
Ayleshire  were  looking  to  them,  or  either  of  them,  for  pay- 
ment. \ 

There  is  nothing  in  the  estimate  to  indicate  that  the  work 
was  done  or  the  materials  furnished  under  a  contract  with  the 
appellee,  the  said  Chicago  and  Indianapolis  Air  Line  Kail- 
way  Company,  or  that  it  was  so  claimed.  The  estimate  in- 
dicated that  the  materials  furnished  and  work  done  were  in 
building  the  line  of  road  owned  by  the  consolidated  corpo- 
rations, but  they  had  the  right  to  suppose  that  they  were 
dhargeable  with  the  materials  and  work  to  Crawford  under 
the  contracts  made  with  him. 

The  witness  Morris,  whose  deposition  was  taken  by  the 
appellees,  but  read  in  evidence  by  the  appellants,  testified 
that  the  estimates  were  made  by  Jackson, Crawford's  engineer, 
aDd  that  they  came  to  him,  as  he  supposed,  for  work  done 
and  materials  furnished  to  the  said  corporations  by  said 
Crawford  under  his  contract  with  them. 

Simmons  and  Ayleshire  were  bound  to  a  knowledge  of  the 
law  when  they  entered  into  the  contract,  and  to  know  that 
Crawford  could  not  bind  the  corporation  without  its  auth- 
ority given  so  to  do.  The  evidence  shows  that  the  appellees^ 
the  said  corporations,  acted  in  good  faith,  and  paid  the  party 
in  full  with  whom  they  contracted. 

In  their  depositions  Lewis,  the  secretary  and  treasurer, 
and  Veech,  the  president  of  the  consolidated  corporation, 
testify  that  the  said  corporations  had  no  contract  with  Sim- 
mons and  Ayleshire,  and  that  there  was  no  indebtedness  due 
from  the  said  corporations,  or  either  of  them,  to  the  said 
parties. 

We  have  not  noticed  the  instructions  complained  of.  They 
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were  more  favorable  to  the  appellants  than  they  had  a  right 
to  ask. 

The  court  might  with  great  propriety  have  instructed  the 
jury  to  find  for  the  appellees^  the  said  corporations. 

We  find  no  error  in  the  record. 
.   Judgment  affirmed,  with  costs. 

Filed  Feb.  20, 1890;  petition  for  a  rehearing  overraled  Jone  3, 1890. 
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CoNLEY  V.  Grove  et  al. 

Highway. — New, — Eemoeal  of  Fence, — Noiire,  —  Injunelion. — ^The  statute 
(section  5030,  B.  8. 1881)  reqaires  the  supervisor,  when  a  public  high- 
way shall  have  been  laid  out  through  any  inclosed  land,  to  give  sixty 
days'  notice  in  writing  to  the  owner,  or  occupant,  to  remove  the  fence ; 
but  such  owner,  or  occupant,  shall  not  be  compelled  to  remove  the  fence 
between  the  1st  day  of  April  and  the  Ist  day  of  November.  Hence,  a 
a  notice  given  on  the  2l8t  day  of  March  is  insufficient,  the  owner  being 
entitled  to  sixty  days'  notice,  independent  of  the  time  intervening  be- 
tween the  1st  day  of  April  and  the  Ist  day  of  November ;  and  a  super- 
visor proceeding  upon  such  insufficient  notice  to  remove  the  fence  on 
the  Ist  of  November,  may  be  enjoined. 

From  the  Tipton  Circuit  Court. 

O,  H.  Giffbrd  and  J".  Jf.  Fippen,  for  appellant. 
J".  A,  Swovelandy  for  appellees. 

Olds,  J. — This  was  an  action  by  the  appellees  to  restrain 
the  appellant,  who  is  supervisor,  from  removing  a  fence 
on  the  land  of  the  appellees  for  the  purpose  of  opening 
up  a  highway  established  by  the  board  of  commissioners 
along  the  line  of  appelleesMand. 

The  complaint  is  in  one  paragraph.  Appellant  demurred 
to  the  complaint^  for  want  of  sufficient  facts,  which  de- 
murrer was  overruled  and  exceptions  reserved  by  appellant. 
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He  then  filed  an  answer  in  denial,  and  the  cause  was  tried 
by  the  court  without  a  jury,  resulting  in  a  finding  and 
judgment  for  appellees. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  he  excepted,  and  be  assigns  as  errors  the  overrul- 
ing of  the  demurrer  to  the  complaint,  and  the  overruling  of 
the  motion  for  a  new  trial. 

Section  5030,  B.  S.  1881,  provides  that  ''  Whenever  any 
public  highway  shall  have  been  laid  out  through  any  in- 
closed land,  the  township  superintendent  shall  give  the  oc- 
cupant of  such  land  (or  the  owner,  if  a  resident  of  the  road 
district)  sixty  days'  notice,  in  writing,  to  remove  his  fence ; 
but  such  owner  or  occupant  shall  not  be  compelled  to  re- 
move such  fence  between  the  first  day  of  April  and  the  first 
day  of  November ;  and  if  such  fence  be  not  removed  pursu- 
ant to  such  notice,  such  township  superintendent  shall  cause 
the  same  to  be  done.'' 

In  the  case  of  liiUherford  v.  Davis,  95  Ind.  245,  this  sec- 
tion is  held  to  apply  to  and  govern  supervisors ;  so  that  the 
section  is  to  be  construed  the  same  as  if  it  read  '^  supervisors" 
instead  of  ^'  superintendents.'' 

The  only  question  presented  as  to  the  insufficiency  of  the 
complaint  is  in  regard  to  the  allegation  as  to  the  notice. 

The  complaint  contains  all  the  necessary  formal  allega- 
tions as  to  the  appellees  being  the  owners  of  the  land  (de- 
scribing it);  the  location  of  the  road ;  that  appellant  is  su- 
pervisor, and  that  he  is  threatening  to,  and  is  about  to  re- 
move the  fence  and  open  up  the  highway ;  that  the  fence 
is  necessary  to  protect  appellees'  crops,  etc.  And  then  it 
alleges  that  such  threatened  acts  of  the  appellant  are  unlaw- 
ful, for  the  reason  that  **  the  plaintiffs,  nor  either  of  them, 
have  been  notified  by  said  supervisor  of  his  intention  to  re- 
move said  fence,  nor  of  the  time  the  said  supervisor  intended 
to  open  said  road  ;  neither  has  said  defendant  obtained  the 
consent  of  these  plaintiffs,  or  either  of  them,  nor  the  con- 
VoL.  124.— 14 
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sent  of  any  authorized  person  to  enter  upon  said  premises 
and  remove  said  fences,  or  any  part  tliereof,  or  do  any  other 
act  looking  toward  the  opening  of  said  high  way.''  The  com- 
plaint is  clearly  bad.  The  supervisor  was  not  required  to 
give  any  such  notice,  as  it  is  alleged  in  the  complaint  he  had 
not  given.  The  statute  requires  the  supervisor  to  give  a 
notice  to  the  occupant,  or  the  owner,  if  he  be  a  resident  of 
the  road  district,  to  remove  his  fence ;  the  supervisor  may 
have  given  such  a  notice  as  the  statute  requires,  and  yet  the 
allegations  of  the  complaint  be  true. 

The  case  was  submitted  to  the  court  on  an  agreed  state- 
ment of  facts.  According  to  the  agreed  statement  of  facts 
the  supervisor  gave  a  notice  to  the  appellees  in  form  and 
manner  as  required  by  the  statute,  and  served  the  same  upon 
them  on  the  21st  day  of  March,  1887,  and  it  is  agreed  that 
the  supervisor  was  threatening  and  intending  to  remove  the 
fence  on  the  I'st  day  of  November,  1887. 

The  statute  requires  the  supervisor  to  give  sixty  days'  no- 
tice in  writing  to  remove  the  fence,  and  the  statute  provides 
that  such  owner  or  occupant  shall  not  be  compelled  to  re- 
move the  fence  between  the  1st  day  of  April  and  the  1st  day 
of  November.  The  object  of  the  statute  is  to  give  sixty 
days'  notice  within  which  time  the  owner  or  occupant  shall 
remove  his  fence,  or  that  he  shall  have  sixty  days'  notice 
within  which  he  shall  remove  his  fence,  and  on  failure  to  do 
so  the  supervisor  shall  remove  it ;  but  the  owner  or  occupant 
shall  not  be  compelled  to  remove  it  between  April  1st  and 
November  1st. 

The  effect  of  the  exception  is  to  exclude  from  the  opera- 
tion of  the  statute  the  time  between  these  two  dates,  and  to 
require  notice  covering  a  period  of  sixty  days  when  the  person 
is  required  to  act ;  otherwise  the  notice  might  be  served  and 
the  sixty  days  expire  within  the  period  in  which  the  person  is 
not  compelled  to  act,  but  has  the  right  under  the  law  to  al- 
low his  fence  to  remain  at  the  place  it  occupies,  and  upon 
the  1st  day  of  November  the  supervisor  could  remove  it  with- 
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oat  the  owner  or  occupant  having  any  time  at  which  he  is 
required  to  act  to  remove  his  fence. 

The  notice  in  this  case  gave  but  the  remaining  days  in 
March  in  which  the  appellees  were  required  to  act  and  re- 
move the  fence,  and  they  were  entitled  to  sixty  days'  inde- 
pendent of  the  time  intervening  between  the  1st  day  of  April 
and  the  1st  day  of  November.  The  notice  was  insufficient, 
and  the  supervisor  had  no  right  under  the  law  to  remove 
the  fence  at  the  time  he  intended  doing  so. 

While  the  complaint  was  bad,  yet  the  case  was  tried  upon 
it, .and  all  the  facts  agreed  upon,  and  a  correct  finding  and 
judgment  upon  the  facts  as  agreed  upon.  There  could  be 
no  other  finding  and  judgment  except  that  rendered.  No 
good  can  be  accomplished  by  reversal  of  the  case,  as  the 
same  finding  and  judgment  would  have  to  be  rendered  if  the 
cause  was  reversed  and  the  complaint  amended^ 

Section  658,  R.  S.  1881,  provides  that  no  judgment  shall 
be  '^reversed,  in  whole  or  in  part,  *  *  where  it  shall  appear 
to  the  court  that  the  merits  of  the  cause  have  been  fairly  tried 
and  determined  in  the  court  below."  This  statute  applies 
with  full  force  in  this  case,  for  the  parties  have  agreed  upon 
the  facts;  there  is  no  dispute,  and  a  proper  judgment  was 
rendered. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  June  3,  1890. 
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No.  H243. 

gj  Jg         The  Chicago  and  Eastern  Illinois  Bailboad  Com- 

' PANY  V.  MODESITT. 

124  218 
134  1M 
^^   327  SUFBEME  CoxJB,T,'^Que8ti(mvng  of  Answer  by  Assignment  (/  Error, — An  an- 

130  466  ^^^^  ^^°  °^^  ^  questioned  for  the  first  time  in  the  Supreme  Coart 

124  212         Bailboad. — Inftury  to  AnimaU. — Construction  oj  Came-  Ouards. — Ojnnion  .^pi- 
1^"*^.^^'  denee, — In  an  action  to  recover  for  the  value  of  horses  killed  on  the 

track  of  a  railroad,  the  opinion  of  an  expert  witness  that  the  construc- 
tion of  a  cattle-guard  under  the  track  at  the  place  where  the  horses  en- 
tered upon  it  would  render  the  use  of  the  tracks  dangerous,  is  inadmis- 
sible. 
Same. — Maintaining  Fence, — Burden  of  Proof, — In  such  action  the  burden 
is  upon  the  defendant  to  show  affirmatively  that  the  place  where  the 
animals  entered  was  one  that  it  could  not  fence  without  endangering  the 
safety  of  its  employees. 

From  the  Vigo  Superior  Court. 

W.  H,  Ljiford  and  L,  D,  Thomas,  for  appellant. 
/.  N,  Pierce  and  W,  W.  Rumseyy  for  appellee. 

Elliott,  J.  — The  appellee  seeks  to  recover  the  value  of 
three  horses  killed  on  the  track  of  the  appellant,  near  the 
village  of  Atherton,  in  Vigo  county. 

The  answer  of  the  appellant  was  not  challenged,  in  anj 
form,  in  the  trial  court,  and  it  can  not  be  successfully  as- 
sailed here  for  the  first  time.  The  statutory  provision  per- 
mitting a  pleading  to  be  questioned  by  an  assignment  of  er- 
rors in  this  court  does  not  apply  to  answers. 

The  appellant  offered  to  prove,  by  expert  witnesses,  what 
would  be  the  effect  of  putting  a  cattle-guard  under  the  tracks 
at  the  place  where  the  horses  entered  upon  the  track,  and 
the  court  excluded  the  offered  evidence.  There  was  no  er- 
ror in  this  ruling.  The  appellant  was  entitled  to  prove  the 
condition  of  the  tracks,  their  location,  the  use  made  of  them, 
and  like  facts,  but  it  was  not  entitled  to  the  opinion  of  a 
witness  that  the  construction  of  a  cattle-guard  would  make 
the  use  of  the  track  dangerous.     The  ruling  of  the  trial 
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court  is  sustained  hj  the  decision  in  the  case  of  Indiana, 
eie.,  R.  W.  Co.  v.  Hale,  93  Ind.  79.  It  is  also  sustained 
by  the  general  rule  that  a  witness  can  not  express  an  opinion 
upon  the  point  which  it  is  the  duty  of  the  jury  to  determine. 
The  case  under  consideration  is  not  of  the  same  class  as  the 
cases  of  Louisville,  etc.,  R.  W.  Co.  y.  Frawley,  110  Ind. 
18 ;  Carthage  Turnpike  Co.  v.  Andrews,  102  Ind.  138.  In 
the  case  of  Indianapolis,  Peru,  etc.,  R.  W.  Co.  v.  Crandall,  68 
Ind.  366,  the  evidence  offered  tended  to  establish  a  material 
fiict,  and  was  not  a  mere  expression  of  opinion.  It  was  for 
the  jury  to  determine  from  the  facts  established  by  the  evi- 
dence whether  the  company  was  excused  from  putting  in  a 
cattle-guard  for  the  reason  that  it  would  make  it  dangerous 
to  use  the  track,  and  it  was  not  a  question  for  opinion  evi- 
dence. 

The  case  is  a  close  one  upon  the  evidence,  and  it  is  proba- 
bly true  that  the  case  made  by  the  appellant  is  the  stronger ; 
bat  we  can  not  say  that  there  is  not  evidence  sufficient  to 
support  the  verdict.  The  burden  of  showing  that  the  track 
could  not  be  guarded  by  cattle-pits,  or  fences,  without  en- 
dangering the  safety  of  its  employees,  was  on  the  defendant ; 
for  the  statute  makes  no  exceptions,  but  declares,  in  general 
terma,  that  it  is  the  duty  of  a  railroad  company  to  fence  its 
track.  The  court  has,  however,  so  construed  the  statute 
as  to  engraft  upon  it  some  exceptions.  It  was,  therefore, 
incumbent  upon  the  appellant  to  show  affirmatively  that 
the  place  where  the  animals  entered  was  one  that  it  oould  not 
fence  without  endangering  the  safety  of  its  employees. 
Pittsburgh,  etc.,  R.  W.  Go.  v.  Laufman,  78  Ind.  319 ;  FoH 
Wayne,  etc.,  R.  R.  Go.  v.  Herbold,  99  Ind.  91,  and  cases  cited 
p.  93 ;  Evansmlle,  etc.,  R.  R.  Go.  v.  Tq>ton,  101  Ind.  197. 

The  doctrine  declared  in  the  case  of  Cincinnati,  etc.,  R. 
R.  Co.  V.  Jones,  111  Ind.  269,  warrants  an  affirmance  of  this 
judgment. 

Judgment  affirmed. 

Hied  Jane  3, 1890. 


214  SUPREME  COURT  OF  INDIANA, 

Lee  V.  The  Board  o£  CommibfiioDers  of  HontingtoD  County. 

124    2Ul 

U4    595[  No.   14,310. 

Lee  v.  The  Board  of  Commissionebs  of  Huntinqton 

County. 

County  Commibsiokebs.  —  Auditor,  —  Accounts  ^. —  Change  in  Method  of 
Keeping. — Fees  can  not  he  Increased. — County  commissioners  have  no 
power  to  add  new  duties  to  a  public  office,  and  to  provide  extra  com- 
pensation therefor,  by  contract  with  the  officer ;  and,  hence,  a  county  au- 
ditor who,  under  an  order  of  the  board,  adopts  a  different  method  for 
keeping  an  account  of  the  various  funds,  and  of  making  semi-annual 
settlements,  from  that  prescribed  by  the  Legislature,  can  not  recover 
compensation  for  the  extra  work  done. 

From  the  Huutingtoii  Circuit  Court. 

jB.  M.  Gobb  and  (7.  W.  Watki)i8y  for  appellant. 
J.  B.  Kenner  and  J.  I,  Dille,  for  appellee. 

Mitchell^  J. — The  appellant,  while  auditor  of  Hunting- 
ton county,  made  it  appear  to  the  satisfaction  of  the  board 
of  commissioners  that  it  was  impracticable  for  him  to  make 
accurate  semi-annual  settlements  with  the  county  treasurer, 
and  a  just  and  equitable  distribution  of  the  different  funds 
by  the  footings  of  the  regular  tax  duplicate. 

The  county  board  thereupon  found  that  there  existed  an 
indispensable  public  necessity,  and  employed  the  appellant, 
as  county  auditor,  to  "  register,  foot  and  balance  all  receipts 
by  instalments  in  a  book  to  be  provided  for  that  purpose  at 
the  expense  of  the  county,  and  in  consideration  of  said  work 
being  done,  it  is  ordered  by  the  board  of  commissioners  of 
Huntington  county,  that  the  county  auditor  shall  receive  the 
sura  of  ten  (10)  cents  for  each  and  every  entry  made  on  the 
register  of  State  and  county  taxes,  and  five  (5)  cents  for  each 
and  every  entry  made  on  said  register  of  all  gravel  road 
taxes. " 

The  appellant  avers  that,  relying  upon  the  foregoing  order, 
he  made  the  entries,  footings,  etc.,  in  a  book  "  that  was  out- 
8id^  of  and  in  addition  to  all  the  books  required  by  law,  or 
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nsnally  kept  by  the  aaditor^''  and  he  asked  to  receive  pay- 
ment out  of  the  county  treasury  of  the  following  account : 

\  "  Huntington  County,  Indiana. 

"lb  Ezra  T.  Lee,  Dr. 

^'  To  registering^  footing  and  balancing  taxes — 

For  May  settlement,  1886 $611  20 

For  Nov.  settlement,  1886 413  40 

For  May  settlement,  1887 :    564  75 

For  Nov.  settlement,  1887 172  80 

"  Total  amount  up  to  date ?1,752  15'^^ 

Whether  the  judgment  shall  be  affirmed  or  reversed  de* 
pends  upon  the  propriety  of  the  ruling  of  the  court  in  sus- 
taining a  demurrer  to  the  complaint. 

The  practical  question  in  this,  and  all  other  cases  of  this 
class,  is,  was  the  work  for  which  the  public  officer  asks  com- 
pensation out  of  the  public  treasury,  such  as  is  embraced  in 
the  general  duties  of  his  office,  and  for  which  the  law  pro- 
vides compensation  ?  If  it  was,  manifestly  the  commission- 
ers had  no  power  to  add  to  the  compensation  prescribed  by 
the  statute ;  if  it  was  not,  then  it  is  pertinent  to  inquire 
whether  the  county  commissioners  have  power  to  supplement 
the  provisions  made  by  the  Legislature,  by  adding  new  duties 
to  a  public  office,  and  fixing  compensation  for  the  added  duties 
by  contract  with  the  officer. 

Until  it  can  be  shown  that  county  boards  are  invested  with 
power  to  supply  what  may  be  regarded  as  defects  or  deficien- 
cies in  the  law,  by  enlarging  the  duties  of  county  officers, 
and  providing  compensation  for  what  may  be  deemed  to  be 
extraordinary  services,  claims  of  the  character  of  that  in 
question  can  refceive  no  countenance  from  the  courts. 

In  view  of  the  uniform  decisions  of  this  court,  from  its 
earliest  organization  until  now,  and  of  the  prohibitory  leg- 
islation concerning  allowances,  which  looks  in  the  face  of 
county  boards  at  every  turn,  it  is  a  matter  of  surprise  that  it 
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shoald  be  supposed  that  an  inferior  tribunal,  possessed  of 
limited  jurisdiction,  such  as  is  committed  to  boards  of  com- 
missioners, was  the  repository  of  such  general  and  extraor- 
dinary power. 

A  method  of  keeping  an  account  of  the  various  funds  bj 
county  auditors,  and  of  making  semi-annual  settlements,  has 
been  prescribed  by  the  Legislature,  and  the  compensation 
allowed  by  law,  is,  to  say  the  least,  not  niggardly.  Intelli- 
gent, conscientious  officers  ought  not  to  find  it  difficult  to 
adapt  the  method  prescribed,  so  as  to  enable  them  to  keep 
accurate,  intelligent  accounts  of  the  various  funds,  and  make 
correct  settlements,  as  the  law  requires.  If  the  system  pre- 
scribed is  not  the  best  and  most  convenient,  county  boards 
can  well  afford  to  leave  the  responsibility  with  the  Legis- 
lature, until  they  are  specially  authorized  to  correct  its  sup- 
posed defects,  rather  than  attempt  the  exercise  of  unauthor- 
ized power  at  an  enormous  expense  to  the  public. 

The  doctrine  of  estoppel  is  not  applicable  to  a  case  like 
the  present.  The  contract  was  wholly  unauthorized  and  void, 
and  the  county  received  nothing  of  value  under  it. 

This  subject  has  been  so  fully  and  recently  considered  in 
Boardj  efc.,  v.  BameSy  123  Ind.  403,  that  it  is  quite  enough 
to  say  within  the  principles  which  controlled  that  decision 
the  judgment  in  the  present  case  must  be  affirmed,  with 
costs. 

FUed  Jane  4»  1890. 


•-.^- 
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The   Norwich    Union    Fibe    Insurance  Society  v. 

Girton. 

,  Ijbisu&ancb. — Action  on  PoUey. — Proof  of  Lou, —  IFiatver. — ^Where  an  inanr- 
ance  company,  after  being  notified  bj  the  insured  of  the  loss,  obtains 
possession  of  the  policy  and  refuses  to  paj  or  adjust  the  loss,  and  so  no- 
tifies the  insured,  proof  of  loss  is  waived  bj  the  company,  and  it  is  es- 
topped to  set  up  the  failure  to  furnish  proof  as  a  breach  of  the  policy. 

Same.  —  Comipromiae, — Fnxud. — SMemeni  mvai  he  SeseMed  brfore  SuiLr^ 
Where  a  compromise  is  efiected  on  an  insurance  policy,  and  a  receipt  in 
full  executed,  and  the  policy  surrendered,  while  the  settlement  stands 
unrescinded,  although  it  may  have  been  obtained  by  fraud,  no  action 
can  be  maintained  on  it.  The  insured  must  at  least  rescind,  or  ofier  to 
rescind,  and  tender  back  the  money  received  on  the  contract  or  settle- 
ment, before  he  can  bring  his  suit 

IflTSRBOOATORiEs  TO  JuBT. — JSignoiure  of  Fortmaoi,  — ^Where  the  general 
verdict  is  signed  by  the  foreman,  with  the  word  ''  foreman  "  affixed  to 
the  name,  and  the  interrogatories  and  answers  are  signed  in  the  same 
name,  but  with  the  word  "  foreman  *'  omitted,  the  objection  can  not  be 
maintained  that  the  interrogatories  and  answers  are  improperly  signed^ 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker y  J.  D.  Defrees  and  F.  E.  Bakery  for  appel* 
lant. 

H.  C.  Dodge,  for  appellee. 

Olds,  J. — This  was  a  suit  to  recover  for  a  loss  under  an 
insurance  policy,  issued  to  appellee  by  appellant.  There 
were  two  items  covered  by  the  policy,  one  of  $500^,  on  a  gen- 
eral stock  of  notions  and  millinery  goods;  the  other,  $200, 
on  household  goods.  This  suit  is  for  the  loss  of  the  notions 
and  millinery  goods. 

The  complaint  alleges  the  destruction  of  the  property  by 
fire,  and  then  it  alleges  that  the  plaintiff,  the  appellee,  ^'  had 
performed  all  the  stipulations  and  conditions  of  said  policy 
on  his  part  to  be  performed,  except  to  furnish  proof  of  said 
loss  to  defendant;  which  proof  of  loss  plaintiff  did  not  fur- 
nish because  of  that,  within  five  days  after  said  loss  occur- 
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red,  said  defendant,  well  knowing  said  loss,  and  having  been 
notified  thereof  by  plaintiff  without  the  knowledge  or  con- 
sent of  plaintiff,  obtained  possession  of  said  policy,  and  no- 
tified plaintiff  that  it,  defendant,  would  not  adjust,  settle,  or 
pay  said  loss,  or  any  part  thereof,  and  has  ever  since  said 
time  retained  possession  of  said  policy  and  refused  to  do  any- 
thing, or  take  any  steps  looking  toward  ascertaining,  adjust- 
ing, settling  or  paying  said  loss ;  and  since  said  obtaining 
possession  of  said  policy,  and  refusing  to  adjust  or  settle  said 
loss,  more  than  sixty  days  have  elapsed,  and  therefore  plain- 
tiff ^ays  that  on  the  15th  day  of  June,  1885,  defendant  be- 
came indebted  to  plaintiff  in  the  sum  of  $500.'' 

The  appellant  filed  a  motion  to  make  the  complaint  more 
specific,  by  requiring  the  plaintiff  to  state : 

1st.  Whether  the  alleged  waiver  of  proofs  of  loss  was  oral, 
or  in  writing. 

2d.  What  officer  or  agent  of  defendant  waived,  or  under- 
took to  waive,  proofs  of  loss  by  plaintiff,  for  that  defendant 
had  many  officers  and  agents,  and  could  not,  from  the  com- 
plaint, tell  what  officer,  or  agent,  made  the  waiver  pleaded. 

The  court  overruled  the  motion,  to  which  ruling  appel- 
lant excepted,  and  the  question  is  properly  presented,  and 
the  ruling  is  assigned  as  error. 

There  was  no  error  in  overruling  this  motion.  The  com- 
plaint alleged  that  the  appellant  had  been  notified  by  the 
appellee  of  the  loss,  and  the  appellant  took  possession  of  the 
policy  and  refused  to  adjust  or  pay  the  loss,  and  notified  ap- 
pellee that  it  would  not  adjust  or  pay  the  same  ;  under  this 
state  of  facts  the  appellee  had  the  right  to  believe  that  proof 
of  loss  was  unnecessary,  and  would  be  of  no  avail ;  and  it 
was  a  waiver  on  the  part  of  the  appellant,  and  it  is  estopped 
from  setting  up  such  breach  of  the  policy.  See  2  Wood  Fire 
Ins.  (2d  ed.),  section  445.  Commercial,  etc.,  Ins,  Co.  v.  Statey 
ex  reL,  113  Ind.  331  ;  Amei^ican,  etc.,  Ins.  Co.  v.  Sweetser^ 
116  Ind.  370;  Aurora  Fire,  etc.,  Ins.  Co.  v.  Kranich,  3G 
Mich.  289. 
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The  complaint  iu  this  suit  declared  upon  the  policy.  The 
appellant  filed  an  answer  in  five  paragraphs.  The  fifth  par- 
agraph avers  that  after  the  loss  a  controversy  arose  as  to  .the 
liability  of  tl^e  defendant^  and  tliat  to  compromise  and  set- 
tle all  questions  of  liability,  the  defendant  paid^  and  plain- 
tiff^ accepted,  $7  in  cash,  in  consideration  of  which  plain- 
tiff surrendered  the  policy  and  released  all* causes  of  action 
arising  therefrom,  which  said  release  was  in  writing,  and  is 
made  a  part  of  said  paragraph  of  answer,  and  is  in  the  fol- 
lowing words  entd  figures  : 

"  Bristol,  Ind.,  April  20th,  1886. 

"  Received  of  the  Norwich  Union  Fire  Insurance  Society 
of  London,  England,  seven  dollars,  the  same  being  the  orig- 
inal premium  on  the  within  policy,  which  policy  is  hereby 
surrendered  to  said  society,  and  full  compromise  settlement 
and  all  claims  for  loss  or  damages  forever  waived. 

(Signed)         "  L.  H.  Girton. 

Witness:  "  Per  C.  M.  Girton. 

"  H.  H.  HoBBS. 
"  John  H.  Virgil." 

The  appellee  replied  to  the  fifth  paragraph  of  answer  by  a 
denial  under  oath,  also  replied  to  said  paragraph  of  answer 
in  another  paragraph  of  reply,  alleging  that  at  the  time  of 
the  loss  plaintiff  was  sick,  and  unable  to  transact  business ; 
that  defendant's  agent,  Hobbs,  proclaimed  in  the  neighbor- 
hood that  plaintiff  set  fire  to  his  own  property ;  that  he  came 
with  the  town  marshal  to  plaintiff's  house  and  threatened 
plaintiff  with  arrest  unless  he  would  surrender  the  policy  and 
receipt  the  same  as  paid;  that  plaintiff  was  unconscious,  and 
his  wife,  because  of  fear  for  plaintiff's  safety,  surrendered 
the  policy  and  signed  the  receipt  set  out  in  the  fifth  para- 
graph of  answer,  and  took  the  $7;  that  when  plaintiff  as- 
certained this  he  refused  to  accept,  and  he  never  has  ac- 
cepted, said  $7. 

There  were  other  paragraphs  of  answer  and  reply. 

The  cause  was  submitted  to  a  jury  for  trial,  and  the  jury 
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retarned  a  general  verdict  for  the  appellee^  assessing  his  dam- 
ages at  (500,  with  interest  from  the  time  of  first  suit  at  six 
per  cent. 

At  the  request  of  the  appellant  the  court  submitted  inter- 
rogatories to  the  jury^  to  be  answered  in  case  they  agreed 
upon  a  general  verdict^  and  the  jury  returned  the  interrog- 
atories and  answers.  It  is  objected  by  counsel  for  appellee 
that  the  interrogatories  can  not  be  considered,  for  the  reason 
that  they  are  not  properly  signed  by  the  foreman.  The  rec- 
ord shows  the  interrogatories  and  answers  €o  have  been  re- 
turned by  the  jury,  and  they  are  signed  by  John  J.  McDon- 
ald, but  the  word  ^^  foreman  ''  is  not  added  to  his  name,  but 
his  name  is  properly  signed  as  foreman  to  the  general  ver- 
dict. This  objection  we  do  not  think  is  well  taken.  It  is 
clearly  manifest  that  the  interrogatories  were  properly  sub- 
mitted to  the  jury  and  answered  by  them,  and  signed  by  the 
foreman. 

The  interrogatories  and  answers  are  as  follows : 

^^  1.  Did  not  the  defendant,  by  its  agent,  pay,  on  April 
20th,  1885,  to  the  wife  of  the  plaintiff,  and  in  his  presence 
and  with  his  knowledge  and  consent,  the  sum  of  seven  dol- 
lars?   Answer.     Yes. 

"  2.  Did  not  the  plaintiff's  wife,  at  the  request  of  plaintiff, 
sign  the  settlement  receipt,  or  release,  which  is  copied  in  the 
fifth  paragraph  of  the  defendant's  answer  ?    Answer.    Tes. 

'^  3.  Did  not  the  plaintiff,  before  the  release  was  written 
on  the  policy  of  insurance,  and  the  money  paid  therefor,  state 
to  defendant's  agent  that  he  was  able  to  attend  to  the  busi- 
ness ?    Answer.     Yes. 

^^  4.  Were  any  threats  used  by  the  defendant  or  its  agents 
to  induce  the  plaintiff  to  accept  the  seven  dollars  and  ex- 
ecute the  release  written  on  the  policy  ?    Answer.     Yes. 

^'  5.  If  you  say  any  threats  were  used  by  defendant  or  its 
agents,  state  just  what  the  threats  were  in  full.  Answer.  By 
threatening  to  sue  for  the  recovery  of  the  policy  on  the 
gmund  of  burning  his  own  goods. 


i 
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"  6.  Was  the  plaintiff  induced  or  procured  to  execute  the 
release  written  on  the  policy  of  insurance,  and  to  accept  the 
seven  dollars,  by  any  false  representations  or  fraud  on  the 
part  of  the  defendant  or  its  agents?     Answer.     Yes. 

"  7.  If  you  say  in  answer  to  the  last  question  there  were 
hlae  representations  or  fraud,  state  every  such  representation 
or  fraud.  Answer.  By  stating  to  plaintiff  that  he  had  heard 
people  say  that  he  had  burned  his  own  stock  of  goods,  and 
that  he  was  of  the  same  opinion.  *        , 

^'  8.  Has  the  plaintiff,  at  any  time  before  he  brought  this 
suit,  offered  back  said  seven  dollars  paid  to  his  wife  for  him  ? 
Answer.     No. 

^'  9.  Has  not  the  defendant  been  in  the  possession  of  said 
policy  of  insurance  from  the  time  it  was  released  untiLthe 
bringing  of  this  suit  ?     Answer.     Yes. 

"  10.  Did  the  plaintiff,  at  any  time  before  this  suit  was 
brought,  ever  notify  the  defendant,  or  any  agent  of  defend- 
ant, that  he  repudiated  said  settlement  and  release,  and  that 
he  rescinded  said  release  and  settlement  ?     Answer.     No. 

"  11.  Was  not  the  seven  dollars  paid  for  said  release  and 
settlement  used  for  household  expenses  of  the  plaintiff?  An- 
swer.    Yes.'* 

The  appellant  moved  for  a  judgment  on  the  answers  to 
interrogatories,  notwithstanding  the  general  verdict. 

The  motion  was  overruled,  and  the  appellants  excepted 
and  the  question  is  properly  saved  and  presented  to  this 
court.  It  is  contended  by  the  appellant  that  the  court  erred 
in  overruling  the  motion. 

In  this  ruling  there  is  manifest  error.  The  interrogato- 
ries, and  answers  thereto,  show  that  after  the  loss  the  appel- 
lant's agent  visited  the  appellee,  contending  that  the  appel- 
lant was  not  liable  to  pay  the  loss,  for  the  reason  that  appel- 
lee had  destroyed  his  own  property,  and  made  a  settlement 
and  paid  appellee  the  seven  dollars,  the  amount  of  premiums 
appellee  had  paid  upon  the  policy,  or  rather  paid  it  to  the 
wife  of  appellee,  by  appellee's  direction,  and  by  his  direc- 
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tion  she  signed  a  receipt  in  settlement  for  the  loss^  and  sur- 
rendered the  policy.  Though  there  may  have  been  fraud 
on  the  part  of  the  appellant,  in  obtaining  that  settlement, 
while  the  settlement  stands  unrescinded,  no  action  can  be 
maintained  on  the  policy.  Appellee  can  not  retain  the  ben- 
efit of  the  compromise  and  sue  on  the  original  contract.  He 
must,  at  least,  rescind,  or  offer  to  rescind,  and  tender  back  the 
money  received  on  the  contract  of  settlement  before  he  can 
bring  suit  on  the  j/olicy.  He  can  not  ignore  the  settlement 
and  bring  suit  on  the  policy.  The  case  of  Home  Ins.  Co.\.  How- 
ardy  111  Ind.  544,  is  very  much  like  the  one  under  consider- 
ation. In  that  case  a  compromise  was  made,  a  release  exe- 
cuted, and  the  policy  surrendered  in  consideration  of  $25,  and 
it  \^as  claimed  that  the  settlement  and  release  had  been  pro- 
cured from  tlie  insured  while  laboring  under  physical  and 
mental  distress,  by  the  false  and  fraudulent  representations 
of  the  companyfs  agent.  It  was  held  that  an  action  could 
not  be  maintained  on  the  policy  while  the  contract  of  settle- 
ment remained  un rescinded,  though  the  compromise  may 
have  been  procured  by  fraud. 

In  the  case  of  Cotes  v.  Bales,  78  Ind.  285,  the  same  doc- 
trine  is  enunciated.  In  this  case  the  money  was  paid  to  the 
wife  of  the  appellee,  and  the  receipt  executed  by  her  in  the 
name  of  the  appellee,  and  he  is  as  much  bound  by  it  as  if  he 
had  received  the  money  and  signed  the  receipt  in  person. 

The  appellant  also  moved  for  a  venire  de  novo,  for  the 
reason  that  the  verdict  is  so  defective,  uncertain,  and  am- 
biguous that  no  judgment  can  be  rendered  thereon,  and  that 
the  verdict  does  not  assess  appellee's  damages ;  which  mo- 
tion was  overruled  and  exceptions  reserved,  and  judgment 
rendered  in  favor  of  appellee  for  $542.50.  Appellant  also 
moved  for  a  new  trial,  assigning  various  reasons,  which  mo- 
tion was  overruled,  and  exceptions  taken. 

As  the  judgment  will  have  to  be  reversed  for  the  error 
in  overruling  appellant's  motion  for  judgment  on  the  inter- 
rogatories, and  answers  thereto,  notwithstanding  the  general 
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verdict,  it  is  unnecessary  to  consider  the  other  questions  pre- 
sented. 

In  the  opinion  of  the  court  justice  will  be  best  subserved  , 
by  a  reversal  of  the  judgment^  with  instructions  to  grant  a 
new  trial. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  grant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Filed  June  4, 1890. 


No.  14,116. 

Bateman  V,  Butler  et  al. 

Ck)NTBACT. — Statute  of  Frauds. — Debt  of  Another. — PronUae  to  Bay  as  Part  Cbn- 
sideraiion  of  Property  Purchased. — A  p'artj  who  assumes  and  agrees  to  pay 
a  debt  of  a  third  person  as  part  payment  of  the  consideration  for  prop- 
erty purchased  does  no  more  than  promise  to  pay  his  own  debt,  an4 
hence  such  promise  is  not  within  the  statute  of  frauds. 

Prom  the  Marion  Superior  Court. 

W,  F.  A.  Bernhanier  and  W.  B.  Walls,  for  appellant. 

J.  E,  Florea,  L.  Wallace,  Jr.,  and  W.  Irvin,  for  appellees. 

Elliott,  J. — The  questions  which  require  consideration 
arise  on  the  special  verdict.  The  facts  contained  in  the  special 
verdict,  so  far  as  they  relate  to  the  issue  joined  between  the  ap- 
pellant and  the  appellee  Thrift,  are,  in  substance,  these  :  In 
April,  1883,  John  M.  Bateman,  his  wife,  Sarah  A.  Bateman, 
and  his  son,  Aden  Bateman,  lived  upon  a  parcel  of  land  con- 
taining about  three  acres  near  the  town  of  North  Salem,  in 
Hendricks  county,  belonging  to  Lindley  L.  Thrift.  There  was 
a  flouring  mill  oq  the  land,  and  the  entire  property  was  pur- 
chased by  John  M.  Bateman.  The  consideration  which  John 
M.  Bateman  agreed  to  pay  was  one  thousand  dollars,  part  of 
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which  was  paid  in  property,  and  for  the  unpaid  remainder 
of  the  purchase-price  the  purchaser  executed  two  promissory 
notes  for  the  sum  of  three  hundred  dollars  each,  payable  in 
one  and  two  years  after  date,  respectively.  In  accordance 
with  the  direction  of  John  M.  Bateman  the  deed  for  the 
real  estate  was  made  in  the  name  of  his  son  Aden,  and  was 
delivered  to  Sarah  A.  Bateman.  The  grantee  named  in  the 
deed  executed  his  promissory  notes  of  the  tenor  and  amount 
already  described  to  the  grantor,  and  to  secure  them  executed 
a  mortgage  conveying  the  property  to  the  grantor.  The  deed 
was  not  recorded,  and  Aden  Bateman  paid  no  part  of  the 
purchase-price  of  the  land,  and  has  not  paid  the  notes  ex- 
ecuted by  him.  John  M .  Bateman  continued  to  reside  upon 
the  property,  and,  with  the  assistance  of  his  son,  conducted 
and  operated  the  mill  and  its  business.  The  son  remained 
with  his  father  until  January,  1 884.  During  the  time  he  was 
engaged  with  his  father  there  was  no  accounting  of  profits, 
no  charge  for  board  or  services,  but  all  lived  together  as  one 
family,  having  as  their  sole  means  of  support  the  profits  from 
the  business  of  the  mill.  Before  the  notes  executed  by  John 
M.  Bateman  for  the  purchase-money  of  the  property  became 
due,  it  was  agreed  that  Thrift,  the  vendor,  should  convey  to 
Sarah  A.  Bateman  the  part  of  the  land  on  which  the  mill 
was  located ;  that  he  should  surrender  one  of  the  notes  ex- 
ecuted to  him  for  the  purchase-money ;  that  Sarah  A.  Bate- 
man, as  part  of  the  consideration  for  the  property  conveyed 
to  her,  should  assume  and  pay  the  other  note,  and  that  Thrift 
should  take  possession  of  the  part  of  the  land  not  occupied 
by  the  mill  as  owner.  This  agreement  was  performed  by  the 
execution  of  a  conveyance  of  the  mill  property  to  Sarah  A. 
Bateman,  and  the  delivery  of  possession  to  Thrift.  John  M. 
Bateman  continued  to  manage  the  mill,  and  in  April,  1884, 
he  procured  it  to  be  insured  in  the  name  of  his  wife.  Soon 
after  the  insurance  was  obtained  he  removed  from  the  State, 
and  some  time  aft^erwards  the  mill  was  destroyed  by  fire. 
After  his  removal  the  loss  was  adjusted  and  the  money  due 
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on  the  policy  placed  in  the  hands  of  McGilliard  and  Dark 
for  Sarah  A.  Bateman,  and  they  were  properly  brought  into 
court  under  proceedings  in  garnishment.  All  the  Batemans 
are  non-residents  of  Indiana. 

We  have  no  doubt  that  the  court  did  right  in  giving  the 
appellee  Thrift  a  judgment. 

In  assuming  to  pay  the  note  given  by  her  son,  Mrs.  Bate- 
man simply  agreed  to  pay  so  much  of  the  purchase-money 
as  equalled  io  amount  the  note  executed  by  her  son.  It  has 
been  decided  over  and  over  again  that  such  a  promise  is  not 
within  the  statute  of  frauds.  McDiil  v.  Gunriy  43  Ind.  315 ; 
Josselyn  v.  Edwards,  57  Ind.  212;  Windell  v.  Hudson,  102 
Ind.  521 ;  Wolke  v.  Fleming,  103  Ind.  105;  Turpie  V,  Lowe, 
114  Ind.  37.  A  party  who  assumes  and  agrees  to  pay  a  debt 
of  a  third  person  as  part  payment  of  the  consideration  for 
property  purchased  by  him,  does  no  more  than  promise  to 
pay  his  own  debt. 

Counsel  for  the  appellant  are  entirely  wrong  in  asserting 
that  the  special  verdict  finds  fapts  outside  of  the  issues,  as 
the  record  very  clearly  shows. 

The  verdict  warranted  a  judgment  in  favor  of  Butler  for 
the  reason  that  it  states,  in  addition  to  the  facts  we  have 
mentioned,  that  John  M.  Bateman  and  Aden  Bateman  pur- 
chased of  a  firm  of  which  Butler  is  the  surviving  partner, 
machinery  for  the  mill  as  the  agent  of  Sarah  A.  Bateman, 
and  that  the  machinery  was  placed  in  the  mill.  If  they  did 
buy  the  machinery  as  her  agent,  then  the  appellee  has  a  right 
to  treat  her  as  the  purchaser. 

The  specistl  verdict  shows  that  a  note  was  executed  by 
John  M.  Bateman  and  Aden  Bateman  at  the  time  the  ma- 
chinery was  purchased,  but  it  also  explicitly  states  that  the 
note  was  not  accepted  as  payqaent.  In  the  face  of  the  ex- 
plicit statement  that  the  note  was  not  received  as  payment 
it  can  not  be  presumed  that  it  was  taken  in  payment. 

There  are  some  facts  stated  which  somewhat  confuse  the 
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verdiot  as  to  Butler,  but  as  the  question  is  presented  we  can 
not  do  otherwise  than  sustain  the  judgment  as  to  him. 

As  to  the  appellee  Sowders  there  is  not  the  slightest  ques- 
tion. There  was  a  separate  verdict  upon  his  claim,  in  which 
facts  are  stated  which  show  that  he  was  employed  as  agent 
by  the  appellant,  and  there  can  be  no  doubt  that  he  was  en- 
titled to  recover  the  reasonable  value  of  his  services. 

Errors  are  assigned  jointly  against  all  of  the  appellees,  and 
we  have,  perhaps,  considered  more  questions  than,  in  strict- 
ness, we  should  do;  at  all  events  we  have  considered  all  that 
we  can  with  propriety  examine. 

Judgment  affirmed. 


Filed  Jane  4,  1890. 
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JuDGiCEMT. — Action  to  Set  Aside. — Infancy, — Fraud. — The  plaintiffs  in  their 
complaint  to  set  aside  for  fraud  two  certain  judgments  theretofore  ren- 
dered against  them  while  they  were  minors,  alleged  that  in  an  action 
in  which  it  was  averred  that  the  plaintifis'  grantor,  to  defraud  his  cred- 
itors, h%d  conveyed  certain  real  estate  to  the  plaintiffs,  a  judgment  was 
taken  subjecting  said  real  estate  to  sale  to  satisfy  a  judgment  held 
against  such  grantor ;  that  no  guardian  ad  litem  was  appointed  for  them 
in  such  suit,  or  any  appearance  made  by  them  therein ;  that  the  fact  of 
their  minority  was  concealed  from  the  court,  etc. ;  that  the  purchaser's 
assignee  subsequently  brought  his  action  to  quiet  title ;  that  they  were 
personally  served  with  process ;  that  before  the  return  day  of  the  sum- 
mons a  guardian  ad  litem  was  appointed  for  them,  now  almost  twenty 
years  of  age,  without  their  knowledge  or  consent ;  that  in  the  trial  at 
once  had  the  guardian  admitted  the  averments  of  the  complaint,  and 
judgment  was  rendered  quieting  title. 

Heldf  that  while  the  action  of  the  court  in  rendering  judgment  before  the 
appearance  day  was  irriegular,  fraud  is  not  shown,  it  not  appearing  that 
by  any  imposition  upon  the  court  it  was  induced  to  dispose  of  the  case 
before  the  appearance  day,  or  that  plaintiffs  were  prevented  from  ap- 
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pearing  to  the  action  upon  that  day;,  to  which,  it  will  be  presumed,  thej 
would  have  been  permitted  to  make  an  active  defence,  or  otherwise  have 
been  able  to  protect  their  rights. 

From  the  Montgomery  Circuit  Court- 

M.  E.  Clodfdter,  T.  E.  Bollard  and  E.  E.  Ballard^  for  ap- 
pellants. 

W.  H.  Uiompson,  J.  West,  J.  E.  Humphries  and  G.  D. 
Hurley,  for  appellees. 

m 

\     \ 

Bebkshibe^  C.  J. — The  appellants  filed  their  complaint 
in  two  paragraphs^  to  each  of  which  the  appellees  filed  de- 
murrers which  the  court  sustained^  and  the  appellants  ex- 
cepted;  and  relying  upon  these  exceptions  refused  to  amend 
their  complaint,  and  judgment  was  rendered  against  them 
for  want  of  a  complaint. 

The  errors  assigned  are^  that  the  court  erred  in  sustaining 
demurrers  to  .the  paragraphs  of  complaint. 

The  paragraphs  of  complaint  are  quite  lengthy.  The  sub- 
stance of  the  first  paragraph  is  as  follows  : 

On  the  14th  day  of  November,  1879,  and  for  a  long  time 
theretofore,  and  ever  since,  the  appellants  were  the  owners 
of  the  real  estate  in  the  said  paragraph  described  ;  that  until 
within  a  few  days  of  the  commencement  of  this  action  the 
plaintifis  were  minors,  and  that  the  transactions  and  matters 
of  fact  complained  of  all  occurred  during  their  minority,  and 
without  their  knowledge  or  consent ;  that  on  the  14th  day 
of  November,  1879,  the  appellees  Fisher  Doherty  and  Al- 
fred G.  McLelland  filed  in  said  court  their  complaint  against 
the  appellants  and  others,  to  subject  the  said  real  estate  to 
the  payment  of  a  debt  of  about  $200,  therein  alleged  to  be 
due  to  them  from  one  James  H.  Wilhite ;  that  it  was  alleged 
m  said  complaint  that  the  said  James  H.  Wilhite  had  pur- 
chased the  said  real  estate,  paid  the  full  consideration  there- 
for, and  to  defraud  his  creditors  had  caused  the  same  to  be 
conveyed  to  the  appellants;  that  on  the  7th  day  of  October, 
1880,  the  appellants  were  called  to  answer  to  said  action,  and 


228  SUPREME  COURT  OF  INDIANA, 

Wilhite  eiclv.  Wilhite  eb  aL 

failing  to  appear  were  defaulted  ;  and  upon  the  same  day  the 
said  complaint  was  taken   by  the  court  as  confessed,  and  a 
judgment  rendered  against  them  that  said  conveyance  was 
fraudulent  as  against  the  plaintiffs  in  said  action,  and  a  de- 
cree entered  ordering  the  sale  of  said  real  estate  ;  that  the 
record  fails  to  show  that  the  appellants  were  ever  present  in 
court  in  person,  or  by  counsel,  and  in  no  way  discloses  that 
the  appellants  were  infants ;  that  the  appellants  were  not  in 
court  at  any  time  during  the  pendency  of  said  trial;  that  no 
guardian  ad  litem  was  appointed  for  them,  and  no  person 
appeared  for  them  in  any  capacity ;  that  said  judgment  and 
decree  were  rendered  on  said  default  without  evidence  ;  that 
when  said  complaint  was  filed  and  said  default  taken  the  said 
Fisher  Doherty,  Alfred  G.  McLelland,  and  Harvey  T.  Wil- 
hite, well  knew  that  the  appellants  were  minors,  under  fif- 
teen years  of  age,  and  concealed  that  fact  from  the  court  in 
order  that  said  judgment  might  be  obtained  by.  default ;  that 
at  the  time  said  complaint  was  filed,  said  default  taken,  and 
said  judgment  rendered,  the  appellants  had  a  good  and  valid 
defence  to  said  action ;  that  they  were  the  owners  in  fee  of 
said   real  estate,  having  purchased  the  same  and  paid  iull 
value  therefor  ;  that  said  James  H.  Wilhite  did  not  have  any 
interest  therein ;  that  said  real  estate  was  not  conveyed  to 
the  ai)pellants  for  the  purpose  of  defrauding  creditors,  and 
that  some  of  the  material  allegations  in  the  cbmplaint  were 
true,  as  against  the  appellants  ;  that  afterwards,  and  on  the 
13th  day  of  April,  1881,  pursuant  to  a  certified  copy  of  said 
judgment  and  decree,  the  sheriff  of  said  county  of  Mont- 
gomery, sold   said   real   estate  to  the  judgment   plainti£% 
in  said  action  for  the  exact  amount  of  the  judgment  rendered 
on  the  said  alleged  indebtedness,  and  the  costs  accruing  in 
said  action  ;  that  afterwards,  and  before  the  year  of  redemp- 
tion expired,  the  said  purchasers   assigned   their  sheriff's 
certificate  to  the  appellee  Harvey  T.  Wilhite,  and  when  the 
year  of  redemption  expired  he  obtained  a  sheriff's  deed  for 
said  real  estate ;  that,  on  the  10th  day  of  September,  1886, 
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the  appellee  Harvey  T.  Wilhite  filed  in  said  court  his  com- 
plaint against  the  appellants  and  others  to  quiet  his  alleged 
title  to  said  real  estate  ;  that  at  said  time  the  only  right  or 
title  held  by  him  was  such  as  he  derived  from  said  sheriff's 
sale  and  deed;  that;  at  the  time  of  filing  said  complaint^  by 
endorsement  thereoui  the  summons  was  made  returnable  Sep- 
tember 22d;  1885;  that  the  clerk  of  said  court  issued  said 
summons  on  said  10th  day  of  September,  returnable  on  said 
22d  day  of  September,  and  on  the  12th  day  of  said  month 
of  September  the  said  summons  was  served  on  the  appel- 
lants by  reading,  and  on  the  15th  day  of  said  month,  with- 
out the  knowledge  of  consent  of  the  appellants,  the  court 
appointed  W.  S.  Moffett,  Esq.,  guardian  ad  litem,  for  the  ap- 
pellants, and  immediately  following  his  appointment  said 
Moffett  filed  an  answer  in  general  denial  of  the  complaint, 
and  agreed  that  said  cause  might  then  and  there  be  tried  by 
the  court,  and  admitted  in  open  court  that  the  allegations  of 
the  complaint  were  true,  and  that  the  appellants  had  no  title 
or  interest  in  or  to  said  real  estate,  or  any  portion  thereof, 
and  it  was  then  agreed  in  open  court  between  the  appellee 
Wilhite  and  the  said  Moffett,  that  the  finding  of  the  court 
and  judgment  should  be  in  favor  of  the  said  appellee ;  that 
thereupon,  on  said  15th  day  of  September,  1885,  the  said 
court,  in  pursuance  of  said  admissions  and  agreement  made 
by  said  Moffett  and  the  said  appellee,  did  enter  of  record  a 
findipg  for  said  appellee  as  upon  a  trial,  and  did  render  judg- 
ment in  accordance  with  its  finding,  and  quieting  the  title 
of  the  said  appellee  in  and  to  the  said  real  estate  as  against 
the  appellants ;  that  the  records  of  said  court  disclose  that 
said  summons  was  issued  on  the  10th  day  of  September,  and 
made  returnable  on  the  22d  day  of  said  month ;  that  the 
summons  was  served  on  the  appellants  on  September  12th, 
and  on  the  15th  day  thereof  the  court  appointed  a  guardian 
ad  litem  for  the  appellants,  and  the  trial  had  on  the  same 
day;  that  the  said  record  does  not  disclose  that  the  appel- 
lants did  not  personally  appear  in  said  court  and  consent  to 
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the  appointment  of  said  guardian  ad  litem,  or  that  they  were 
not  present  at  said  time,  and  does  not  disclose  that  said  ad- 
missions and  agreement  were  made  upon  which  the  court 
found  for  the  said  appellee^and  on  which  final  judgment  was 
rendered  for  him ;  that  in  truth  and  in  fact  the  appellants 
did  not  appear  in  court  and  consent  to  the  appointment  of 
said  guardian  ad  litem,  and  were  not  present  at  any  time  prior 
thereto. 

The  second  paragraph  of  the  complaint  is  the  same  as  the 
first,  except  that  it  alleges  that  the  appellants  had  no  notice 
whatever  of  the  first  action. 

It  is  well  settled  by  many  decisions  of  this  court  that  a 
judgment  may  be  impeached  on  the  ground  of  fraud. 

A  proceeding  instituted  to  set  aside  a  judgment  because 
of  fraud  in  its  obtainment  is  regarded  as  a  direct,  and  not  as 
a  collateral,  attack  upon  it.  Wainright  v.  Smithy  117  Ind. 
414 ;  Overton  v.  Rogers,  99  Ind.  595 ;  Hogg  v.  Linky  90  Ind. 
346 ;  Earle  v.  EarUy  91  Ind.  27 ;  Duringer  v.  MoschinOy  93 
Ind.  495. 

Conceding,  but  not  deciding,  that  the  facts  alleged  in  either 
paragraph  of  the  complaint  as  to  the  first  action  and  judg- 
ment referred  to  therein  are  sufficient  to  taint  the  judgment 
with  fraud,  and  that  but  for  the  second  suit  and  the  judg- 
ment thereon  rendered,  the  paragraphs  of  complaint  would 
be  good,  if  there  was  no  fraud  in  the  proceedings  and  judg- 
ment in  the  second  action,  then  the  paragraphs  are  not  good 
on  the  ground  of  fraud. 

In  an  action  brought  by  a  person  to  impeach  a  judgment 
taken  against  him  while  an  infant  because  of  an  alleged 
fraud,  as  a  circumstance  to  be  considered  with  other  circum- 
stances, the  age  of  such  person  at  the  time  the  judgment  was 
taken  ought  to  be  considered. 

What  might  be  a  fraud  upon  an  infant  in  its  cradle  might 
not  be  so  against  a  full  grown  man,  lacking  but  a  few  days 
or  weeks  of  freedom  from  his  disability. 

According  to  what  appears  in  the  record  the  appellants 
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^ere  nearly  twenty  years  of  age  when  the  appellee  Wilhite 
commenced  his  action  to  quiet  title^  and  for  all  that  is  made 
to  appear  in  the  record,  were  as  capable  of  looking  after  their 
rights  and  interests  as  they  were  one  year  later  when  they 
commenced  the  present  action. 

It  is  alleged  that  they  were  personally  served  with  process. 
It  is  true  that  the  averments  in  the  complaint  disclose  the 
fact  that  the  appellants  were  not  summoned  to  appear  until 
the  22d  day  of  September,  and  that  the  court  appointed  a 
guardian  ad  litemy  and  heard  the  case  and  gave  judgment  on 
the  15th  day  of  said  month,  and  that  the  appellants  were  not 
in  court  on  that  day,  nor  on  any  day  prior  thereto ;  but  for 
all  that  is  averred  in  the  complaint  they  may  have  been  in 
court  on  the  next  day,  and  because  of  the  presumption  which 
always  prevails  in  favor  of  good  faith  and  honesty,  we  must 
presume  that  they  were  there  on  the  day  they  were  sum- 
moned to  appear,  in  obedience  to  the  command  of  the  sum- 
mons. 

If  there  was  an  averment  that  they  were  not  present  dur- 
ing the  term,  and  were  kept  away  as  the  result  of  some 
wrongful  act  of  the  appellee  Wilhite,  the  case  would  present 
.  a  different  phase.  • 

The  appellee  had  the  right  to  commence  his  action  against 
the  appellants  to  quiet  his  title  to  the  real  estate,  notwith- 
standing they  were  minors;  the  court  had  jurisdiction  of  the 
subject-matter,  and  of  the  parties. 

So  far  as  we  are  informed,  the  appellants  were  not  pre- 
vented from  appearing  to  the  action  and  protecting  their 
rights.  > 

It  does  not  appear  that  the  court  was  in  any  way  imposed 
upon  whereby  it  was  induced  to  take  up  the  case  in  advance 
of  the  return  day  and  dispose  of  it. 

No  doubt  if  the  appellants  had  gone  into  court  on  the  22d 
day  of  September  and  called  the  attention  of  the  court  to  the 
fact  that  the  proceedings  taken  by  the  court  were  premature, 
and  that  thev  desired  to  make  an  active  defence  to  the  ac- 


232  SUPREME  COURT  OP  INDIANA, 

'  Wilhite  tt  al,  «.  Wilhite  tt  of. 

tion,  the  opportunity  so  to  do  would  have  been  afforded 
them ;  if  not  they  could  have  had  the  record  in  such  a  con- 
dition as  to  have  taken  an  appeal  to  this  court,  which  would 
have  been  successful. 

But  this  they  did  not  do,  and  for  their  failure  no  excuse 
is  offered  ;  and  if  their  rights  have  been  prejudiced  they  may 
attribute  it  to  their  own  negligence,  and  in  such  cases  equity 
affords  no  relief. 

The  proceedings  of  the  court  in  taking  steps  in  the  action, 
and  giving  judgment  in  advance  of  the  return  day  of  the 
summons,  were  irregular,  and  it  may  have  been  such  an  er- 
ror that  in  a  direct  proceeding  would  have  reversed  the 
judgment;  but  when  the  question  of  fraud  is  eliminated 
from  the  complaint  its  further  allegations  are,  in  their  char- 
acter, but  a  collateral  attack  upon  the  judgment  and  proceed- 
ings in  the  action  of  the  appellee  Wilhite,  in  which  besought 
to  have  his  title  to  the  real  estate  in  question  quieted ;  and 
it  is  too  well  settled  to  require  the  citation  of  authorities  that 
the  courts  will  not  entertain  collateral  attacks  on  judgments 
which,  at  most,  are  only  erroneous. 

Although  the  return  day  of  the  summons  had  not  arrived, 
and  the  appellants  were,  therefore,  not  bound  to  appear 
when  the  court  heard  the  case  and  gave  judgment,  yet  the 
summons  had  been  issued,  some  notice  had  been  given,  and 
it  was  sufficient  to  enable  the  court  to  decide  the  question  of 
jurisdiction  over  the  person,  and  if  it  decided  the  question 
wrong  its  decision  was  erroneous,  but  not  void,  and  can  not 
be  attacked  collaterally.  See  Essig  v.  Lower,  120  Ind.  239, 
and  cases  cited. 

We  find  no  error  in  the  record. 

Judgment  affirmed  with  costs. 

Filed  Jane  4, 1890. 
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No.  15,255. 
DOWDBN,   AdMINISTBATOB,  V.   WoOD   BT   AL. 

Pbomissoby  Note. — Cormtkration. — Parol  Evidence  to  Show.-'PUading, — 
Answer. — SuffieieTuy  of. — A  husband  and  wife  wishing  to  procure  a  home 
applied  to  the  ancle  of  the  wife,  a  bachelor,  who  was  on  intimate  terms 
with  them,  and  from  whom  he  had  received  many  kindnesses,  for 
monej  with  which  to  make  the  cash  payment.  He  first  gave  them  one 
thousand  dollars,  which  was  applied  as  a  cash  payment  on  the  land, 
two  notes  for  seven  hundred  and  fifty  dollars  each  being  given  for  the 
remainder  of  the  purchase-money ;  and  afterwards  he  gave  them  fifteen 
hundred  dollars  more  with  which  to  purchase  said  notes.  It  was 
agreed  with  the  donor,  when  the  money  was  delivered,  that  the  prin* 
cipal  should  never  be  repaid,  but  that  the  donor  should  be  paid  an 
annuity  equal  to  the  interest  on  the  sums  donated  during  his  natural 
life.  To  secure  this  promise  on  the  part  of  the  husband  and  wife  sk  note 
for  one  thousand  dollars  was  executed  to  the  doiior,  and  the  notes  pur- 
chased were  also  assigned  to  him.  All  the  notes  were  secured  by  mort- 
gages on  the  land.  An' action  was  brought  on  the  notes  by  the  admin- 
istrator after  the  donor's  death,  and  the  facts  as  above  were  stated  in 
the  answer  as  a  defence. 

Hddf  that  the  answer  states  a  good  defence  to  the  action ;  and  as  the 
money  advanced  did  not  constitute  the  consideration  of  the  note,  that 
evidence  to  prove  the  averments  in  the  answer,  such  evidence  going  to 
the  consideration  of  the  notes,  was  admissible,  and  was  not  a  violation 
of  the  rule  prohibiting  the  admission  of  parol  evidence  to  contradict  a 
written  instrument. 

From  the  Dearborn  Circuit  Court. 

W.  8.  Holman,  W.  8.  Holman,  Jr.,  N.  8.  Givan  and  M. 
J.  Givan,  for  appellant. 

H.  X).  McMulleUy  W.  R.  Johnson  and  J.  K.  Thompson,  for 
appellees. 

Coffey,  J. — The  complaint  in  this  case  consists  of  two 
paragraphs.  The  first  is  based  upon  a  promissory  note  ex- 
ecuted by  the  appellees  to  Otho  W.  Dowden  for  one  thousand 
dollars,  dated  March  23d,  1882,  and  seeks  to  foreclose  a  mort- 
gage on  certain  real  estate  executed  to  secure  the  payment 
of  said  note. 

The  second  is  based  upon  two  promissory  notes  of  seven 
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hundred  and  fifty  dollars  each^  executed  by  the  appellees  to 
Levi  E.  Morrill  on  the  25th  day  of  March,  1882,  and  as- 
signed by  Morrill  to  the  said  Otho  W.  Dowden.  This  par- 
agraph, also,  seeks  to  foreclose  a  mortgage  executed  by  the 
appellees  on  certain  real  estate  to  the  said  Morrill  to  secure 
the  payment  of  said  notes. 

The  appellees  answered,  substantially,  that  at  the  time  of 
the  execution  of  said  several  notes  and  mortgages  the  ap- 
pellee America  Wood  was  the  wife  of  her  co-defendant 
George  Wood,  and  that  she  was  the  niece  of  Otho  W.  Dow- 
den, deceased  ;  that  Dowden  was  a  bachelor,  and  at  the  time 
of  his  death  was  sixty-eight  years  of  age  ;  that  at  the  time 
of  the  execution  of  said  note  and  mortgages  he  had  no 
home,  lodged  in  the  upper  story  of  his  business  house  in  the 
city  of  Lawrenceburgh,  and  took  his  meals  elsewhere,  and 
had  no  one  to  look  after  his  comfort  and  wel&re;  that  he 
was  the  owner  of  property  of  the  value  of  fifty  thousand 
dollars,  while  the  appellees  were  dependent  upon  their  daily 
labor  for  support;  that  the  home  of  appellees  at  the  time  of 
the  execution  of  said  notes  and  mortgages,  and  at  all  times 
up  to  the  death  of  said  Dowden,  was  open  to  him,  and  that 
he,  when  sick  or  feeling  indisposed,  came  to  the  home  of  the 
appellees,  and  was  by  them  kept,  administered  to,  boarded 
and  cared  for,  and  that  he  went  to  no  other  place  or  relatives 
for  care  or  attention ;  that  appellees,  desiring  to  purchase 
the  propei*ty  described  in  said  mortgages  to  the  said  Morrill, 
applied  to  the  said  Dowden  for  money  with  which  to  make 
the  down  payment,  when  he  advanced  to  them,  for  that  pur- 
pose, one  thousand  dollars,  the  same  being  the  one  thousand 
dollars  evidenced  by  the  note  in  suit  for  that  amount ;  that 
at  the  time  they  received  said  money,  and  at  the  time  said 
note  was  executed  therefor,  it  was  agreed  and  understood  by 
the  appellees  and  the  said  Dowden  that  there  should  be  a 
note  executed  for  said  one  thousand  dollars,  but  that  the 
principal  should  never  be  paid,  but  that  the  interest  should 
be  paid  during  the  life  of  the  said  Dowden,  and  that  said 
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note  was  only  given  so  that  the  interest  thereon  might  be 
collected ;  that  they  invested  said  one  thousand  dollars  in  the 
down  payment  on  said  real  estate^  and  executed  the  other 
notes  in  suit  for  the  deferred  payments  on  the  same ;  that 
shortly  thereafter  the  said  Dowden  agreed  to  and  did  furnish 
the  money  to  appellees  to  purchase  said  two  seven  hundred 
and  fifty  dollar  notes ;  that  at  the  time  it  was  agreed  that  said 
money  should  never  be  repaid  to  said  Dowden^  but  that  the 
appellees  should  pay  to  him,  annually^  an  amount  equal  to 
seven  per  cent,  thereon  during  his  life^  and  that  these  appel- 
lees should  purchase  said  notes  and  have  the  same  assigned 
to  the  said  Dowden ;  that  they  did  purchase  said  notes  with 
said  money^  and  afterwards  delivered  the  same  to  the  said 
Dowden  to  secure  to  him  the  payment  of  said  seven  percent, 
daring  his  lifetime ;  that  after  the  purchase  of  said  real  es- 
tate they  continued  to  live  in  the  house  thereon^  and  to  pay 
the  said  Dowden  the  said  stipulated  sums  per  annum  up  to 
the  time  of  his  deaths  during  which  time  he  made  the  house 
of  the  appellees  his  home  for  months  at  a  time^  especially 
when  indisposed  or  sick^  and  appellees  continued  to  care  for 
and  board  him^  and  made  no  charge  and  received  no  pay 
therefor. 

The  court  overruled  a  demurrer  to  this  answer^  and  appel- 
lant excepted. 

Upon  issues  formed  the  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  The  court  made  a  finding  in 
favor  of  the  appellant  for  the  sum  of  two  hundred  and 
ninety-one  dollars,  and,  over  a  motion  for  a  new  trial,  ren* 
dered  judgment  thereon. 

The  errors  assigned  are : 

First,  That  the  court  erred  in  overruling  the  appellant's 
demurrer  to  appellees'  answer  to  the  complaint. 

Second.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

It  is  contended  by  the  appellant  that  the  answer  above  re- 
ferred to  attempts  to  contradict  the  terms  of  the  notes  in  suit^ 
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and  is  for  that  reason  bad  oh  demurrer.  Od  the  other  hand 
it  is  contended  by  the  appellees  that  said  answer  does  not 
attempt  to  contradict  the  notes  in  suit,  but  attempts  to  show 
upon  what  consideration  they  were  executed. 

It  is  a  rule  too  familiar  to  require  the  citation  of  author- 
ities,  that  a  written  contract  can  not  be  added  to,  contradicted, 
or  varied,  by  parol  testimony.  It  is  equally  well  settled 
on  the  other  hand,  that  you  may  in  all  cases  show  the  con- 
sideration upon  which  a  promissory  note  was  executed,  un- 
less the  consideration  is  expressed  in  the  note  and  made  con- 
tractual. The  cases  relied  upon  by  the  appellant  are  Denman 
V.  McMahin,  37  Ind.  241,  and  McDonald  v.  ElfeSy  61  Ind. 
279. 

In  the  case  of  Denman  v.  McMahin^  supra,  the  father  had 
loaned  the  son  a  sum  of  money,  and  had  taken  a  promissory 
note  to  secure  its  repayment.  Subsequently  the  father  prom- 
ised the  son  to  give  him  the  note,  but  had  never  delivered 
it.  It  will  be  seen  by  this  statement  that  there  was  no  ques- 
tion in  the  case  as  to  the  consideration  upon  which  the  note 
was  executed. 

In  the  case  of  McDonald  v.  El/es,  supra,  the  payee  of  the 
note  then  involved  was  the  widow  of  Daniel  J.  McDonald, 
deceased.  The  note  was  executed  to  her  by  the  maker  in 
consideration  of  the  assets  of  the  estate  of  her  late  husband, 
and,  notwithstanding  it  was  executed  upon  that  considera- 
tion, the  maker  of  the  note  attempted  to  allege  a  verbal 
agreement,  entered  into  at  the  time  of  its  execution,  by  the 
terms  of  which  it  was  never  to  be  paid.  It  was  properly 
held  that  to  permit  him  to  do  so  would  be  to  allow  him  to 
contradict  the  express  terms  of  the  note. 

We  do  not  understand  the  facts  in  the  case  at  bar  as  fall- 
ing within  the  rule  announced  in  either  of  the  above  cases. 
This  case,  as  we  understand  the  facts,  falls  within  the  rule 
laid  down  in  the  cases  of  Sherman  v.  Sherman,  3  Ind.  337 ; 
Norman  v.  Norman,  11  Ind.  288 ;  Peabody  v.  Peabody,  59 
Ind.  556,  and  Daugherty  v,  Rogers,  119  Ip^.  254. 
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Under  the  rule  as  enunciated  in  these  cases  the  money 
advanced  does  not  constitute  the  consideration  of  the  note^ 
and  it  is  competent  to  inquire  into  the  whole  transaction  be- 
tween the  parties  with  a  view  of  ascertaining  their  real  inten- 
tions. Colt  V.  McGonnell,  116  Ind.  249.  In  this  case  it  ap- 
pears that  it  was  not  the  intention  of  Otho  Dowden  to 
make  a  loan  of  money  to  the  appellees,  but  it  was  his  inten- 
tion to  make  a  gift.  With  that  intention  in  view  the  money 
was  delivered.  This  perfected  the  gift  intended,  and  the  ap- 
pellees were  under  no  obligation,  either  legally  or  morally, 
to  return  the  money.  But  it  was  agreed  on  the  part  of  the 
appellees  that  in  consideration  of  the  kindness  of  Otho  Dow- 
den in  thus  aiding  them  to  procure  a  home  they  would 
pay  him  an  annuity  equal  to  the  interest  on  the  sum  donated 
to  them  during  his  natural  life.  For  the  purpose  of  securing 
that  promise  on  the  part  of  the  appellees,  the  one  thousand- 
dollar  note  was  executed,  and  the  two  seven  hundred  and  fiily 
dollar  notes  were  assigned  to  Dowden.  It  will  thus  be  seen  that 
the  money  advanced  by  Otho  Dowden  does  not  constitute 
the  consideration  of  any  of  the  notes  in  suit.  As  to  whether 
the  notes  would  be  enforced  to  the  extent  of  the  annuity 
agreed  upon  we  need  not  decide,  as  no  such  question  is  pre- 
sented for  our  consideration. 

This  class  of  cases  is.  to  be  distinguished  from  the  cases 
where  the  note  was  executed  to  secure  the  return  of  money 
advanced.  In  the  latter  cases  if  the  payee  of  the  note  de- 
sires to  make  a  gift  of  the  sum  secured  to  the  maker  of  the 
note,  it  is  necessary  that  the  note  should  be  surrendered  in 
order  to  perfect  the  gift.  It  is  not  so  in  the  class  we  are  now 
considering. 

In  our  opinion  the  answer  before  us  states  a  good  defence 
to  the  cause  of  action  set  up  in  the  complaint,  and  the  court 
did  not  err  in  overruling  a  demurrer  thereto. 

It  follows,  from  what  we  have  said,  that  the  'court  did  not 
err  in  overruling  the  objections  of  the  appellant  to  evidence 
tending  to  prove  the  averments  contained  in  the  answer. 
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Sach  evidence  went  to  the  consideration  of  the  notes  in  suit, 
and  did  not  violate  the  rale  prohibiting  the  admission  of 
parol  evidence  to  contradict  a  written  instrument. 

The  evidence  tends  strongly  to  sustain  the  finding  and 
judgment  of  the  trial  court. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

FUed  June  4, 1890. 


No.  14,984. 

MiLLEB  V.  Cook. 

Vkw  Tbial. — Newly  Dtseovered  Evidence. — Slander, — In  an  action  lor 
slander,  a  new  trial  should  not  be  granted  the  defendant  on  the  ground 
of  newlj-discovered  evidence  where  the  evidence  alleged  to  have  been 
discovered  is  of  an  act  of  unchastity  committed  long  after  the  slander- 
ous words  were  published. 

Sahi:. — Newly  dbcovered  evidence,  to  authorize  a  new  trial,  should  be  of 
such  a  character  as  to  render  it  probable  that  a  second  trial  would  re- 
sult differently  from  the  first. 

From  the  Pike  Circuit  Court. 

E.  A.  Ely,  for  appellant. 

F,  B.  Posey,  A.  N.  Taylor  and  E,  P.  Richardson,  for  ap- 
pellee. 

Elliott,  J. — In  the  case  between  the  same  parties^  grow- 
ing out  of  the  same  transaction,  we  have  given  an  outline  of 
the  controversy,  and  we  need  only  add  that  the  present  ap- 
peal is  prosecuted  from  a  judgment  denying  a  new  trial  asked 
upon  a  complaint  filed  after  the  close  of  the  term  at  which 
the  original  judgment  was  rendered.  The  ground  upon  which 
a  new  trial  is  claimed  is  that  the  appellant^  since  the  trial, 
has  discovered  evidence  that  the  appellee  had  sexual  inter- 
course with  a  man  named  Clark. 
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Waiving  a  decision  of  the  question  whether  the  appellant 
could  prosecute  a  complaint  for  a  new  trial  and  an  appeal  at 
the  same  time,  we  affirm  the  judgment  below  for  the  reason 
that  the  trial  court  justly  ruled  that  the  facts  stated  do  not 
show  that  the  appellant  was  entitled  to  a  new  trial. 

The  judgment  of  the  trial  court  is  right  for  these  reasons: 

Ist.  The  act  of  sexual  intercourse,  which  it  is  alleged  that 
the  appellant  could  prove,  occurred  long  after  the  slanderous 
words  were  published. 

2d.  The  evidence  is  not  such  as  renders  it  probable  that 
a  second  trial  would  result  differently  from  the  first. 

The  questions  raised  upon  what  counsel  say  is  a  complaint 
to  review  are  disposed  of  by  the  judgment  in  the  case  first 
brought  to  this  court. 

Judgment  affirmed. 

Filed  Jane  5, 1890. 


No.  14,324. 

Kennedy  v.  The  State,  ex  bel.  Dorsett,  Drainage 

Commissioner. 

Drainaob. — AsaeBameniiv — Drainage  Commissioner's  Noiiee, — Where  an  as- 
sessment for  the  conatraction  of  a  ditch  has  heen  approved  and  con- 
firmed hy  the  court,  the  failure  of  the  drainage  commissioner  to  give 
notice  "  as  soon  as  may  be"  after  he  was  appointed,  as  required  hj  sec- 
tion 5,  act  1883,  can  not  be  set  up  in  bar  of  an  action  against  one  of  the 
original  parties  to  the  proceeding.  The  assessment  as  approved  and 
confirmed  by  the  court  constitutes  a  lien  on  the  land  assessed  at  the  date 
of  filing  the  petition,  except  where  lands  are  omitted  in  the  petition  and 
afterwards  assessed  and  reported  by  the  commissioners. 

Same. — Pleading, —  Oomplaini. —  Jurisdiction, — In  such  action,  where  the 
complaint  alleges  the  filing  of  the  petition,  the  giving  of  notice,  the 
reference  to  the  commissioners  of  drainage,  and  the  approval  of  their 
report,  the  jurisdiction  by  the  court  of  the  subject* matter  is  suflSciently 
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shown  although  the  verification  of  the  original  petition  in  the  drainage 
proceeding  is  not  alleged. 

From  the  Morgan  Circuit  Court. 

J,  H.  Jordan  and  0.  Matthews,  for  appellant. 
G.  W,  Grubba  and  M.  H.  Parks^  for  appellee. 

Olds,  J. — This  was  an  action  by  the  appellee  against  the 
appellant  to  collect  an  assessment  made  against  the  lands  of 
the  appellant  for  the  construction  of  a  ditch  under  the  act  of 
1881,  as  amended  by  the  act  of  1888. 

The  complaint  is  in  one  paragraph.  "  Appellant  demurred 
to  the  complaint  for  want  of  facts,  which  demurrer  was  over- 
ruled, and  exceptions  reserved.  The  cause  was  then  put  at 
issue  and  a  trial  had  by  the  court  without  a  jury,  and,  on 
proper  request,  the  court  found  the  facts  and  stated  its  con- 
clusions of  law. 

The  appellant  excepted  to  each  of  the  conclusions  of  law. 
The  appellee  moved  for  judgment  on  the  special  findings  and 
conclusions  of  law.  The  court  sustained  the  motion,  to  which 
ruling  the  appellant  excepted. 

The  appellant  assigns  as  error  the  overruling  of  his  de- 
murrer to  the  complaint,  that  the  court  erred  in  its  conclu- 
sions of  law,  and  that  the  court  erred  in  rendering  judgment 
in  fkvor  of  the  appellee  upon  its  findings  and  conclusions  of 
law. 

The  complaint  is  of  considerable  length,  and  we  do  not 
deem  it  necessary  to  set  it  out.  The  complaint  is  clearly  suf- 
ficient. It  is  based  upon  the  report  of  the  drainage  com- 
missioners as  approved  and  confirmed  by  the  court,  and  a 
copy  of  such  assessment  so  approved  and  confirmed  by  the 
court  is  set  out  with  the  complaint. 

It  is  contended  that  it  appears  by  the  complaint  that  the 
drainage  commissioner,  charged  with  the  construction  of  the 
work,  did  not  make  out  the  notice  as  required  by  section  5 
of  the  act  of  1883,  "as  soon  as  may  be  after"  he  was  ap- 
pointed, as  required  by  said  section,  but  that  such  notice  was 
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not  made  out  until  long  thereafter,  and  that  it  is  not  in  the 
form  of  a 'notice.  Even  if  the  contention  be  true,  it  can 
make  no  difference.  The  appellant  was  one  of  the  original 
parties  to  the  proceedings,  whose  lands  were  assessed,  and  no 
rights  of  inn(Tcent  parties  have  intervened.  Under  the  act 
of  1883  it  is  the  assessment  as  approved  and  confirmed  by 
the  court  that  constitutes  and  becomes  a  lien  on  the  land  so 
assessed  from  the  date  of  filing  the  petition,  except  where 
lands  are  omitted  in  the  petition  and  afterwards  assessed  and 
reported  by  the  commissioners. 

It  is  contended  that  the  complaint  does  not  aver  that  the 
original  petition  in  the  drainage  proceedings  was  verified, 
and  therefore  it  does  not  appear  that  the  court  had  jurisdic- 
tion in  such  proceedings. 

The  complaint  sets  out  with  particularity  the  steps  taken, 
the  filing  of  the  petition,  the  giving  of  the  notice,  that  the 
court  referred  the  same  to  the  commissioners  of  drainage, 
and  that  they  reported,  and  their  report  was  approved  and 
confirmed  by  the  court.  It  is  fully  shown  by  the  complaint 
that  the  court  had  jurisdiction  of  the  subject-matter,  and  took 
jurisdiction  in  the  case,  and  it  shows  the  proceedings  to  be 
valid  as  against  a  collateral  attack.  Wishmier  v.  State,  ex  reL, 
110  Ind.  523;  Pickering  v.  State,  etc.,  106  Ind.  228;  Mc- 
Mullen  V.  State,  ex  reL,  105  Ind.  334 ;  Deegan  v.  Staie,  etc., 
108  Ind.  155 ;  Johnson  v.  State,  etc.,  116  Ind.  374 ;  l^aU,  ex 
rel.,  V.  Jackson,  118  Ind.  553. 

The  questions  presented  by  the  other  assignment  of  errors 
are  not  materially  different  from  those  presented  by  the  de* 
murrer  to  the  complaint. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jane  5, 1890. 

Vol.  124.— 16 
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The  Boakd  of  Commissiokebs  of  Montgomery  County 

17.  BisTiNE^  Administbatob.  , 

CioTnmr  Ck>BiMissioKEBS.— Owfity  Agyltm. — Insone  Penon.-^Oonirad  for 
Oare  and  Support. — InvalidUy  qf.—Quantum  Meruit. — A  contract  made  bj 
the  board  of  county  commissioners  with  a  guardian  for  the  care  and 
support  of  his  insane  ward  in  the  county  asylum  at  an  agreed  price  to 
be  paid  out  of  the  ward's  estate,  is  invalid,  and  no  recovery  can  be  had 
thereon  against  the  ward's  estate,  nor  can  there  be  a  recovery  by  the 
county  on  the  quoTUum  menUt.  A  person  who  is  admitted  into  a  county 
asylum,  organized  for  the  support  of  the  poor,  can  not  be  charged  there- 
for, either  on  an  express  or  implied  contract.  Bsrkshibe,  C.  J.,  and 
OiJ)s,  J.,  dissent. 

From  the  MoDtgomery  Circuit  Court. 

J.  H.  Burford,  for  appellant. 

P.  8.  Kennedy y  8,  C  Kennedy,  T.  H.  Riatine  and  S.  H, 
Histinej  for  appellee. 

Mitchell,  J. — In  the  year  1873  John  W.  Hulett  was  ad- 
judged a  person  of  unsound  mind,  incapable  of  managing 
his  estate,  and  was  accordingly  placed  under  guardianship  by 
order  of  the  circuit  court  of  Montgomery  county.  At  the 
September  term,  1874,  the  guardian  appeared  before  the 
board  of  commissioners  of  the  county  and  represented  that 
his  ward  was  possessed  of  an  estate  amply  sufficient  to  pay 
for  his  board  and  care,  and  that  as  guardian  he  was  willing 
to  enter  into  an  agreement  with  the  county  board  to  pay 
three  dollars  a  week  for  the  board  and  care  of  his  ward.  It 
was  thereupon  agreed  between  the  board  and  the  guardian, 
that  the  insane  ward  should  be  received  into  the  county 
asylum  for  the  poor,  to  be  boarded  and  cared  for  under  the 
supervision  of  the  superintendent  of  the  asylum  at  the  price 
of  three  dollars  per  week,  and  an  order  was  made  upon  the 
commissioners'  record  accordingly.  The  ward  died  in  1887, 
leaving  an  estate  valued  at  $3,000.  The  board  of  commis- 
sioners thereupon  filed  a  claim  against  his  estate,  in  which 
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tbey  set  out  the  foregoing  order  and  agreement/ and  alleged 
that  the  board  had  fully  complied  with  its  agreemqnt^  and 
that  there  remained  due  the  county  something  over  four 
hundred  dollars  on  account  of  board  and  care  furnished  the 
decedent.  By  way  of  inducement  it  is  alleged  that  the  in- 
sane ward  was  wholly  incapable  of  taking  care  of  himself, 
that  he  was  dangerous  and  indecent  in  his  habits,  that  the 
guardian  had  no  suitable  or  safe  place  in  which  to  confine 
him,  that  he  had  been  unable,  after  repeated  efforts,  to  pro- 
cure anyone  to  take  charge  of  and  care  for  him,  and  that  he 
thereupon  made  application  to  the  board  of  commissioners,  as 
above,  to  have  him  admitted  into  the  county  asylum,  where 
a  suitable  place  had  been  prepared  to  keep  and  take  care  of 
such  persons  as  he  was. 

The  question  is  whether  or  not  the  board  of  commission* 
ers  was  entitled  to  recover  for  what  remained  unpaid  at  the 
death  of  the  ward,  either  upon  the  contract  specially  pleaded, 
or  for  the  value  of  the  board  and  necessaries  furnished  as 
upon  an  implied  promise  to  pay. 

The  facts  as  presented  make  it  apparent  that  the  person 
against  whose  estate  this  claim  is  being  prosecuted  was  in- 
sane and  dangerous  to  the  community,  within  the  meaning 
of  the  statute. 

One  whose  insanity  is  of  such  a  character  as  to  lead  him 
to  make  indecent  exposure  of  his  person  in  public,  and  who, 
on  that  account,  becomes  a  constant  menace  to  public  mo- 
rality and  decency,is  as  certainly  dangerous  to  the  community, 
if  suffered  to  remain  at  large,  as  is  one  who  threatens  phys- 
ical injury  to  others.  The  statute  (sections  5142  to  5150,  B. 
8.  1881)  makes  provision  whereby  such  persons  may  be  re- 
strained under  the  order  of  the  circuit  court  at  the  public 
expense.  Provision  is  also  made  whereby  the  public  treasury 
may  be  reimbursed  out  of  the  estate  of  a  person  dangerously 
insane,  in  case  he  be  possessed  of  an  estate. 

This  statute  looks  to  the  protection  of  the  public  from 
those  whose  insanity  makes  them  dangerous  to  the  commu- 
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nity.  It  has  in  it  do  feature  of  charity  to  the  individual, 
nor  was  it  enacted  with  a  view  to  benevolence.  If  proceed- 
ings had  been  taken  under  this  statute,  and  the  person  ad- 
judged insane  and  dangerous  to  the  community  had  become  a 
charge  upon  the  public  treasury,  it  would  have  been  within 
the  power  of  the  county  commissioners,  by  the  very  terms 
of  the  statute,  to  collect  the  charges  out  of  the  estate  of  the 
insane  person.  Section  5147,  B.  S.  1881.  No  regard  was 
paid  to  the  above  statute.  The  constitution  provides  for  the 
establishment  and  support  of  certain  benevolent  institutions, 
and  confers  power  upon  county  boards  "  to  provide  farms  as 
an  asylum  for  those  persons  who,  by  reason  of  age,  infirmity, 
or  other  misfortune,  have  claims  upon  the  sympathies  and  aid 
of  society.^'     Section  3,  article  9,  Constitution. 

The  Legislature,  in  devising  a  charitable  scheme  for  the 
care  and  support  of  the  poor,  enacted  that  '*  Every  county 
should  relieve  and  support  all  poor  and  indigent  persons  law- 
fully settled  therein,"  and  that  it  should  be  lawful  for  county 
commissioners  to  purchase  a  tract  of  land,  and  to  build,  es- 
tablish, and  organize  an  asylum  for  the  poor,  and  employ 
some  humane  and  responsible  person  to  take  charge  of  them. 
Sections  6069,  6090,  R.  S.  1881.  The  statute  provides  that 
all  poor  persons  who  have  become  permanent  charges  on  the 
county  may  be  received  into  and  supported  in  the  county 
asylum,  and  the  county  commissioners  are  authorized  to  as- 
sess a  tax  for  the  support  of  the  poor  and  for  the  establish- 
ment and  maintenance  of  an  asylum ;  but  we  find  no  au- 
thority for  a  county  board  to  admit  any  one  into  the  county 
asylum  by  contract,  or  to  receive  pay  for  the  care  and  sup- 
port of  any  one  admitted  into  the  institution.  The  organi- 
zation and  maintenance  of  county  asylums  for  the  poor,  and 
the  care  and  support  of  those  who  are  admitted  into  them, 
is  a  part  of  a  scheme  of  unmixed  public  charity  and  benevo- 
lence which  was  inaugurated  under  the  express  sanction  of 
the  Constitution. 

An  institution  organized  for  the  avowed  purpose  of  be- 
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stowing  or  administering  charity,  unless  specially  authorized 
by  its  charter  to  do  so,  can  not  contract  to  bestow  what  pur* 
ports  to  be  a  benefaction  for  a  price,  or  to  dispense  charity 
for  pay.  The  statute  nowhere  authorizes  county  commis- 
sioners to  enter  into  contracts  for  the  care  and  support  of 
persons  in  the  asylums  organized  for  the  care  and  support  of 
the  poor ;  nor  is  there  any  implication  that  persons  who  are 
admitted  into  those  asylums  can  be  so  admitted  by  contract 
with  the  county  commissioners. 

In  Boardj  etc,,  v.  Hildebrandj  1  Ind.  555,  it  was  held  that 
the  provision  made  by  law  for  the  support  of  the  poor  was 
purely  charitable,  and  that  a  husband  could  not  be  held  liable 
for  board,  lodging  and  support  furnished  in  the  county  asy- 
lum to  his  wife.  Again,  in  Board,  etc,,  v.  Schmoke,  51  lod.  41 6, 
it  was  held  that  a  contract  made  by  the  husband  of  an  insane 
wife  with  a  board  of  commissioners  for  her  support  in  the 
county  asylum  was  invalid,  and  that  no  recovery  could  be  had 
by  the  countv,  even  though  it  had  performed  the  contract.  The 
case  first  cited  was  decided  iq  1849,  before  the  adoption  of 
the  present  Constitution.  The  doctrine  distinctly  enunciated 
in  that  case  was  that  county  commissioners  had  no  power  to 
convert  an  institution  that  was  intended  as  a  public  charity 
into  a  boarding-house  for  such  as  wished  accommodation  for 
themselves  or  for  their  relatives  for  pay.  A  convention  to 
revise  our  Constitution,  and  more  than  twenty  successive 
Legislatures,  have  met  and  adjourned  since  that  decision  was 
promulgated,  and  all  have  accepted  it  as  a  correct  exposition 
of  the  spirit  and  purpose  of  the  Constitution  and  laws  under 
which  provision  has  been  made  for  the  relief  of  the  poor. 
All  the  existing  laws  in  relation  to  those  asylums  have  either 
been  enacted  or  re-enacted  since  the  decisions  above  men- 
tioned were  promulgated,  and  yet  there  is  nowhere,  even  by 
implication,  any  power  conferred  upon  county  boards  to  ad- 
mit persons  of  any  degree  or  station  into  a  county  asylum 
for  pay  or  by  contract.  More  than  forty  years  ago  this  court 
declared,  in  effect,  that  these  institutions  were  organized  for 
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purely  charitable  and  benevolent  purposes,  that  the  work 
done  in  them  was  to  be  the  part  of  the  public  in  the  great 
labor  of  love  for  the  unfortunate,  that  was  to  be  done  with* 
out  money  and  without  price,  and  the  Legislature,  the  imme- 
diate representative  of  the  people,  during  all  this  time  has 
accepted  the  decisions  of  this  court  as  correct  interpretations 
of  the  spirit  and  purpose  of  the  Constitution  and  laws. 

After  this  great  lapse  of  time  we  are  asked  to  overturn 
these  decisions  thus  acquiesced  in,  so  as  to  authorize  an  in- 
stitution, that  has  all  this  time  been  regarded  as  a  noble  pub- 
lic charity,  to  be  converted,  in  part,  at  least,  into  a  house  of 
private  entertainment,  by  contract  with  the  county  com- 
missioners. If  county  commissioners  may  make  a  contract 
with  the  guardian  of  an  insane  ward,  or  the  husband  of  an 
insane  wife,  to  care  for  and  board  the  ward  or  wife,  they  may 
enter  into  contracts  with  guardians  of  minor  children  to  have 
them  boarded  at  tl^e  asylum  for  the  poor  at  an  agreed  price, 
or  they  may  enter  into  contracts  with  husbands  whose  wives 
are  not  insane  for  a  like  purpose.  When  it  is  thought  ad- 
visable to  change  the  policy  of  the  State,  so  as  to  authorize 
county  asylums  to  be  converted  into  places  for  confining  and 
keeping  insane  persons  by  contract,  or  for  boarding  those 
who  are  not  agreeable  to  other  members  of  the  family,  the 
change  ought  to  be  made  by  the  Legislature,  and  not  by  the 
courts. 

Our  conclusion  is  that  the  contract  relied  on  was  unau- 
thorized, and  beyond  the  power  of  the  county  commission- 
ers, and  that  no  recovery  can  be  had  thereon.  Nor  can  there 
be  any  recovery  upon  the  qaatdum  meruity  as  upon  an  im- 
plied contract  or  promise. 

It  is  a  thoroughly  settled  proposition  that  where  one  is 
received  into  a  charitable  institution  for  support  or  treat- 
ment, the  law  raises  no  implied  obligation  to  pay  in  the  ab- 
sence of  a  contract.  Where  an  individual  is  received  into 
an  institution  established  solely  for  benevolent  purposes,  the 
law  refers  his  reception,  and  the  relief  administered  to  him. 
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to  motives,  of  charity,  unless  the  charter  or  bj-laws  of  the 
society  or  institution  provide  that  compensation  may  and 
shall  be  charged.  An  institution  or  society,  no  more  than 
an  individual,  can  assume  to  be  dispensing  charity  and  at 
the  same  time  create  a  pecuniary  obligation  against  one  to 
whose  necessities  it  ministers.  The  wayfaring  man  who  fell 
among  thieves  may  have  been  rich  as  Dives,  but  he  came 
under  no  implied  obligation  to  reimburse  the  Good  Samar- 
itan, who  set  an  example  of  charity  by  pouring  oil  and  wine 
into  his  wounds  and  by  lodging  him  at  an  inn  at  his  own 
expense.  Services  which  were  intended  to  be  gratuitous  at 
the  time  they  were  rendered  can  not  afterwards  be  use*d  as 
the  basis  of  an  implied  promise  to. pay.  Ramsey  v.  Ramsey , 
121  Ind.  215  (222). 

In  St.  Joseph's  Orphan  Society  v.  Wolpert,  80  Ky.  86,  it 
appeared  that  a  charitable  institution,  organized  for  the  pur- 
pose of  educating  and  maintaining  orphan  children,  sought 
to  recover  from  a  guardian  the  value  of  raising  and  main- 
taining his  wards,  the  children  of  a  deceased  soldier.  The 
wards  had  been  received  by  the  society  with  the  avowed  pur- 
pose of  bestowing  upon  them  an  education  as  a  matter  of 
charity.  Learning  afterwards  that  the  guardian  had  in  his 
hands  a  considerable  sum  of  money  which  had  been  paid  him 
by  the  United  States  government  as  pension  money,  the  so- 
ciety brought  suit.  It  was  held  that  the  society  having  been 
created  for  charitable  and  benevolent  purposes,  it  could  not 
recover  for  board,  care  and  education  of  orphans,  whose  con- 
trol it  had  taken  with  the  avowed  purpose  of  bestowing 
charity. 

County  asylums,  having,  as  we  have  seen,  been  organized 
for  purposes  of  charity  and  benevolence  only,  the  commis- 
sioners having  no  power  to  admit  persons  by  contract  for 
pay,  the  law  will  not  raise  an  implied  obligation  or  promise 
on  the  part  of  one  admitted  to  pay  for  the  value  of  his  board 
and  support.  The  law  will  imply  that  he  was  admitted 
through  motives  of  charity.     We  are  aware  that  there  are 
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decisions  in  some  of  the  States  that  seem  to  hold  a  contrary 
view.  Courts  in  other  States,  however,  hold  to  the  views 
enunciated  hj  this  court  in  the  cases  cited.  Our  opinion  is 
that  the  subject  is  not  now  open  to  the  courts  of  this  State 
for  further  examination,  until  the  Legislature  shall  have  in- 
tervened. Whether  an  overseer  of  the  poor,  who  has  fur- 
nished temporary  relief  to  a  wife  or  child,  wrongfully  de- 
serted by  a  husband  or  parent,  can  recover  from  the  person 
in  default  upon  an  implied  or  constructive  promise, we  do 
not  inquire.  What  we  hold  is  that  a  person  who  is  admitted 
into  a  county  asylum,  organized  for  the  support  of  the  poor, 
can  not  be  charged  therefor  either  upon  an  express  or  im- 
plied contract. 

The  judgment  is  affirmed,  with,  costs. 

Filed  June  5,  1890. 

Dissenting  Opinion. 

Berkshire,  C.  J.,  and  Olds,  J. — We  are  compelled  to 
dissent  from  the  opinion  of  the  court,  and  briefly  state  some 
of  the  reasons  which  lead  us  to  a  different  conclusion. 

Conceding  that  under  the  law  the  contract  alleged  in  the 
appellant's  complaint  was  one  which  it  had  no  legal  right  to 
make,  it  does  not  follow  that  the  appellant  might  not  en- 
force it  or  recover  upon  a  quantum  meruit. 

The  guardian  of  the  decedent  might,  under  the  circum- 
stances, enter  into  such  a  contract,  and  after  his  ward  was 
taken  into  the  county  asylum  and  cared  for  pursuant  to  the 
contract,  it  did  not  lie  in  his  mouth  during  the  lifetime  of 
the  decedent,  nor  of  his  administrator  thereafter,  to  deny  the 
authority  of  the  appellant  to  enter  into  the  contract.  ' 

It  appears  that  the  parties  all  acted  in  good  faith,  and  in 
the  light  of  the  circumstances,  that  which  was  done  was  for 
the  best,  not  only  for  the  decedent  but  for  the  public. 

The  decedent  was  an  insane  person,  and  his  condition  was 
such  that  the  public  good,  as  well  as  his  own  benefit,  re- 
quired that  he  be  confined.     He  had  an  ample  estate  to  com- 
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The  Board  of  Commissioners  of  Montgomery  County  v.  Bistine,  Adm'r. 

pensate  those  who  might  care  for  him^  bat  no  private  person 
could  be  foand  prepared  and  willing  to  assume  the  burden 
and  responsibility. 

The  appellant  was  so  situated  that  it  could  take  the  de- 
cedent to  its  poor  asylum  and  give  him  proper  care  and  at- 
tention without  in  any  way  abridging  the  rights  or  privileges 
of  others  supported  at  said  institution.  Under  such  circum- 
stances we  can  imagine  no  satisfactory  reason  why  the  ap- 
pellant should  not  be  reimbursed.  Every  element  of  an 
estoppel  is  present.  The  opinion  of  the  coart  in  the  main 
rests  upon  two  former  cases  decided  by  this  court.  Board, 
ete.y  V.  Hildebrandy  1  Ind.  555 ;  Board,  eto.,  v.  Schmoke,  51 
Ind.  416. 

The  last  of  these  cases  was  decided  by  a  divided  court, 
two  out  of  five  of  the  judges  dissenting. 

Not  only  are  we  of  the  opinion  that  these  cases  are  not 
sound  in  principle,  but  we  find  them  to  be  out  of  line  with 
the  great  weight  of  authority.  See  Howard  v.  Trustees,  etc., 
10  Ohio,  365 ;  Trustees,  etc.,  v.  Demoit,  13  Ohio,  104 ;  Inhab- 
itants, etc.,  V.  Turner,  14  Mass.  227;  Jasper  County  v. 
Osbom^  59  Iowa,  208  ;  Inhabitants,  ete.,y.  Stratton,  128  Mass. 
137 ;  City  of  Bangor  v.  Inhabitants,  etc.,  71  Maine,  535 ; 
Tovm  of  Dakota  v.  Toton  of  Winneconne,  55  Wis.  522 ;  Di- 
rectors, etc.,  v.  Manlany,  64  Pa.  St.  144;  Turner  v.  Hadden, 
62  Barb.  480;  WeHz  v.  Blair  County,  66  Pa.  St.  18  ;  2  Kent, 
148 ;  Commissioners,  etc.,  v.  Directors,  etc.,  7  Ohio  St.  65 ; 
Goodale  v.  Lawrence,  88  N.  Y.  513 ;  Inhabitants,  etc.,  v. 
Lyons,  131  Mass.  328. 

In  our  opinion  the  judgment  ought  to  be  reversed. 

Filed  June  5, 1890. 


260  SUPREME  CX)URT  OF  INDIANA, 


£z  Parte  CottiDgham,  Guardian. 


No.  15^7. 

Ex  Parte  CkymisGHAu,  Guardian. 

GUABDIAN  AND  Ward. — Report  arid  Invmiory.-^OUation  of  OottrL — IkiiiM. 
— CTpon  the  failure  of  a  guardian  to  comply  with  an  order  of  the  court 
requiring  him  to  make  a  report  and  file  an  inventory  truton^,  a  cita- 
tion was  issued  commanding  him  to  do  so  within  three  days,  but  after 
the  citation  was  issued  there  was  a  delay  of  twelve  days  before  any 
further  action  was  taken  by  the  court ;  and  at  the  end  of  that  time, 
the  guardian  having  disregarded  the  order  of  the  court,  his  successor 
was  appointed. 

Held,  that  it  can  not  be  objected  by  the  guardian  that  the  notice  was  in- 
sufficient. A  guardian  is  required  by  the  statute  (section  2621,  R.  8. 
1881)  to  file  an  inventory  of  hb  ward's  estate  within  three  months  after 
his  appointment,  and  upon  his  failure  to  do  so  the  court  may  sum- 
marily remove  him  and  appoint  his  successor. 

From  the  Hamilton  Circuit  Court. 
W.  Garver,  for  appellant. 

BERKSHIRE;  C.  J. — The  record  in  this  case  is  very  imper- 
fect, but  we  gather  from  it  the  following  facts : 

The  appellant's  ward  is  an  insane  person.  The  court  or- 
dered the  appellant,  on  the  7th  day  of  February,  1890,  to 
make  a  report  showing  the  condition  of  the  accounts  between 
himself  and  his  trust,  and  also  ordered  him  to  make  and  file 
an  inventory  showing  the  amount  of  the  receipts  from  the 
real  estate  of  the  said  ward.  The  order  was  that  the  report 
be  made  inatanter.  The  appellant  failed  to  comply  with  the 
order  made  by  the  court,  and  on  the  12th  day  of  said  month 
of  February  a  citation  was  ordered  to  issue,  commanding  the 
appellant  to  report  as  to  the  condition  of  his  accounts  with 
his  trust,  and  to  make  an  inventory  on  or  before  the  15th 
day  of  said  month ;  that  on  the  day  the  citation  was  ordered 
it  was  issued,  and  on  the  same  day  duly  served  by  reading 
to  the  appellant;  that,  on  the  24th  day  of  said  month  of 
February,  the  appellant  having  failed  to  comply  with  the 
said  last  named  order  of  the  court,  it  removed  him  from  his 
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trast  and  thereafter  appointed  his  successor,  and  it  is  from 
the  said  order  of  removal  that  this  appeal  is  prosecuted. 

The  appellant  contends  that  he  was  entitled  to  ten  days' 
notice,  aud/an  opportunity  to  be  heard  thereafter. 

Conceding,  for  the  present,  that  the  position  of  the  appel- 
lant is  correct,  still  there  was  no  error  in  the  ruling  and 
judgment  of  the  court. 

The  citation,  when  served,  was  notice  to  the  appellant  that 
the  court  desired  a  report  and  inventory  from  him  ;  the  court 
thereafter  delayed  twelve  days  before  taking  further  action, 
notwithstanding  the  order  required  the  appellant  to  make  his 
report  and  inventory  within  three  days. 

The  appellant  totally  and  entirely  disregarded  the  order  of 
the  court.  After  receiving  the  citation  he  should  have  re- 
sponded thereto,  and  if  he  had  any  legal  cause  for  not  com- 
plying with  the  court's  order  it  was  his  duty  to  properly 
present  it  to  the  court,  and  if  not,  then  to  report  and  file  an 
inventory  as  commanded.  But  we  are  of  the  opinion  that 
the  appellant  was  not  entitled  to  notice  as  contended.  The 
court  had  the  power  to  remove  the  appellant  under  the  cir- 
cumstances of  the  case  without  notice. 

The  law  made  it  the  duty  of  the  appellant  to  file  an  in- 
ventory of  his  ward's  estate  within  three  months  afler  his  ap- 
pointment, and  upon  a  failure  so  to  do  it  became  the  duty  of 
the  court  to  summarily  remove  him  and  appoint  his  successor. 
Clause  1,  section  2521,  R.  S.  1881 ;  section  2621,  R.  S. 
1881 ;  Kimmel  v.  Kimmel,  48  Ind.  203. 

The  record  fails  to  show  that  an  inventory  had  been  filed ; 
the  court  was  insisting  that  one  should  be  filed.  In  view  of 
the  appellant's  ability  to  show  the  fact  if  an  inventory  had 
been  filed,  and  his  failure  so  to  do,  we  must  in  this  ex  parte 
proceeding  presume,  in  support  of  the  court's  action,  that 
none  had  been  filed ;  and,  for  the  same  reason,  presume 
that  a  report  was  due  from  the  appellant. 

It  is  the  duty  of  the  courts  to  look  closely  after  the  es- 
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tates  of  infants  and  insane  persons  under  guardianship^  and 
from  all  that  we  can  understand  from  the  record  before  us 
we  think  the  court  was  acting  with  commendable  vigilance. 

In  our  opinion  there  is  no  merit  in  this  appeal. 

Judgment  affirmed,  with  costs. 

FUed  June  5, 1890. 
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139    218 

141   mil     Intoxicating  Liquor. — Applicant  for  License. — Angwen  to  Interrogaioriet, — 
'  VerdicL — Where  it  appears  from  the  answers  to  interrogatories  that  the 

applicant  for  license  while  previously  engaged  in  the  liquor  business 
had  sold  to  persons  in  the  habit  of  becoming  intoxicated ;  that  he  did 
not  keep  an  orderly  house,  and  is  not  a  fit  person  to  be  intrusted  with 
the  sale  of  intoxicating  liquors,  he  is  Hot  entitled  to  a  judgment  on  such 
answers. 
Same. — Erroneous  Instrttdion, — Severscd  of  Judgment. — An  instruction  ascrib- 
ing to  intoxicating  liquors  qualities  not  known  to  exist  as  a  matter  of 
law,  but  which  may  exist  as  a  matter  of  fact,  is  erroneous;  but  such 
instruction  will  not  lead  to  a  reversal  of  the  judgment  refusing  a  license 
to  an  applicant  who  is  shown  by  facts  disconnected  from  the  subject 
upon  which  the  instruction  was  given  to  be  a  person  not  fit  to  be 
intrusted  with  a  license. 

From  the  Hamilton  Circuit  Court. 

W.  Booth  and  (7.  D.  Potter,  for  appellant. 
/.  a.  Oray  and  i2.  Collins,  for  appellees. 

Coffey,  J. — This  was  an  application  made  by  the  appel- 
lant before  the  board  of  county  commissioners  to  obtain  a 
license  to  retail  intoxicating  liquors. 

The  cause  was  appealed  to  the  circuit  court,  where  it  was 
tried  by  a  jury,  resulting  in  a  verdict  and  judgment  against 
the  appellant.  With  the  general  verdict  the  jury  returned 
answers  to  interrogatories. 


MAY  TERM,  1890.  253 

Bronson  v.  Dunn  et  ai. 

From  the  judgment  of  the  circuit  court  the  appellant  ap- 
peals to  this  court,  and  assigns  as  error : 

First.  That  the  circuit  court  erred  in  overruling  the  mo- 
tion of  the  appellant  for  judgment  in  his  favor  notwithstand- 
ing the  general  verdict. 

Second,  That  the  circuit  court  erred  in  overruling  the  mo- 
tion of  the  appellant  for  a  new  trial. 

It  appears  from  the  answers  to  interrogatories  returned  by 
the  jury,  that  the  appellant,  prior  to  his  present  application, 
had  been  engaged  in  the  business  of  retailing  intoxicating 
liquors;  that  while  so  engaged  he  sold  to  persons  in  the 
habit  of  becoming  intoxicated ;  that  he  did  not  keep  an  or- 
derly house,  as  required  by  law,  and  was  incapable  of  keep- 
ing such  a  house,  and  that  he  is  not  a  fit  person  to  be  intrusted 
with  the  sale  of  intoxicating  liquors. 

With  these  facts  appearing  upon  the  face  of  the  answers 
to  the  interrogatories,  we  do  not  think  the  court  erred  in 
overruling  appellant^s  motioa  for  judgment  in  his  favor  on 
said  answers  notwithstanding  the  general  verdict  against 
him. 

It  is  also  argued  by  the  appellant  that  the  court  erred  in 
giving  to  the  jury  instructions  numbers  one,  two  and  three. 

Instructions  one  and  three  state  the  law  correctly,  and 
there  was  no  error  in  giving  them  to  the  jury. 

Instruction  number  two  is  erroneous  in  ascribing  to  in- 
toxicating liquor  qualities  which  we  do  not  know  to  exist  as 
matter  of  law,  but  which  may  exist  as  a  matter  of  fact.  It 
is  the  province  of  the  court,  in  its  instructions  to  the  jury, 
to  state  the  law  of  the  case,  and  the  questions  of  fact  should 
be  left  to  the  jury.  But  as  the  qualities  of  intoxicating 
liquor  were  not  a  question  involved  in  the  issues,  we  are  un- 
able to  say  that  the  judgment  should  be  reversed  for  the  er- 
ror above  named  in  view  of  the  fact  that  the  judgment  is 
right  on  the  facts,  as  developed  by  the  answers  to  interrog- 
atories, independent  of  the  question  to  which  the  instruction 
relates. 
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Section  658,  R.  S.  1881,  provides  that  no  judgment  shall 

be  stayed  or  reversed,  in  whole  or  in  part,  *  *  *  where  it 
shall  appear  to  the  court  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court  below.'' 

There  is  evidence  in  the  record  tending  to  support  the  gen- 
eral verdict,  and  the  answers  returned  by  the 'jury  to  the  in- 
terrogatories. 

That  the  appellant,  when  intrusted  with  the  license, 
sold  to  persons  in  the  habit  of  becoming  intoxicated,  and 
failed  to  keep  an  orderly  house,  were  facts  sufficient  to 
authorize  the  refusal  of  his  present  application,  and  they  are 
facts  wholly  disconnected  from  the  subject  upon  which  the 
erroneous  instruction  was  given.  We  are  of  the  opinion, 
therefore,  that  the  judgment  should  not  be  reversed  on  ac- 
count of  the  giving  of  the  instruction  of  which  complaint  is 

made. 

Judgment  affirmed. 
Filed  June  5, 1890. 


No.  12,521. 

The  City  op  Logansport  et  al.  v.  Case. 

Tax  Sale. — ExecuHon  of  Deed, — Injunction. — Twider. — Fleadmg. — In  an  ac- 
tion to  enjoin  the  execution  of  a  deed  to  the  purchaser  at  a  tax  sale  on 
account  of  irregularities  in  the  sale  which  render  it  ineffectual  to  con- 
vey title,  a  paragraph  of  complaint  which  alleges  that  a  tender  was 
made  of  the  amount  due,  but  fails  to  allege  that  the  tender  was  brought 
into  court  for  the  benefit  of  the  purchaser,  is  bad. 

Same. — Purchaaer^a  TAen. —  Void  Sale, — A  tax  sale,  althougb  made  in  vio- 
lation of  mandatory  provisions  of  the  statute,  vests  in  the  purchaser 
the  lien  of  the  State  upon  the  land  upon  which  the  taxes  were  leviable, 
in  all  cases  except  where  the  sale  was  void  because  the  land  sold  was 
not  liable  to  taxation,  or  where  the  taxes  had  been  paid,  or  the  desciip- 
tion  of  the  land  was  so  imperfect  as  to  fail  to  identify  the  land,  or 
where  the  sale  was  made  without  authority  of  law. 
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Same. — Sale  Ineffectual  to  Convey  TUle,  but  Ckirrying  Lien  of  State, — Redemp- 
tion by  Delinquent  Taxpayer. — Staiute. — Where  a  tax  sale  is  ineffectual  to 
convey  title,  but  carries  to  the  purchaser  the  lien  of  the  State  (Section 
6488,  R.  8. 1881 ),  the  delinquent  taxpayer  can  redeem  from  such  sale  only  ' 
apon  the  conditions  prescribed  by  seotion  6466,  B.  S.  1881,  relating  to 
redemption  from  tax  sales.    Mitchell,  C.  J.,  dissents. 

From  the  Cass  Circuit  Court. 

/.  a  Blacklidge,  W.  E.  BlacUidge,  B.  G.  Moon,  J.  C.  Nel- 
son  and  Q.  A.  Myers,  for  appellants. 
D.  P.  Baldwin,  for  appellee. 

Bebkshibe,  J. — The  appellee,  who  was  the  plaintiff 
below,  filed  her  complaint,  originally,  in  one  paragraph,  and 
afterwards,  with  the  permission  of  the  court,  added  two  ad- 
ditional paragraphs. 

Pending  the  trial,  the  second  paragraph  was  dismissed  by 
the  appellee. 

By  the  first  and  third  paragraphs  the  appellee  seeks  to 
enjoin  the  treasurer  and  clerk  of  the  city  of  Logansport  from 
executing  to  the  purchaser  a  deed  to  certain  real  estate  for 
which  the  appellant  Millikan  holds  a  certificate  of  pur- 
chase under  a  sale  for  delinquent  taxes  claimed  to  be  due 
and  owing  to  said  city  from  former  owners  of  the  said  real 
estate,  and  a  cancellation  of  the  certificate  is  demanded. 

The  appellants  filed  demurrers  to  the  said  paragraphs  of 
complaint,  which  were  overruled  by  the  court,  and  they  ex- 
cepted. 

In  the  first  paragraph  certain  irregularities  are  alleged 
which  are  sufficient  to  render  the  sale  ineffectual  to  convey 
title  to  the  purchaser,  but  there  is  nothing  averred  to  bring 
the  case  within  section  6487,  R.  S.  1881,  which  was  the 
statute  in  force  when  the  sale  was  made,  nor  to  bring  it  within 
section  1,  p.  95,  Acts  1883.  (See  Elliott's  Supp.,  section 
2142). 

It  is  conceded,  in  this  paragraph,  that  the  sale  carried 
with  it  the  sum  for  which  the  sale  was  made,  together  with 
lawful  interest,  and  also  transferred  the  lien  of  the  State  to 
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the  purchaser;  and  it  is  averred  that  a  tender  of  $501.60 
was  made  to  the  city  treasurer  in  payment  of  the  amount 
due. 

There  is  no  averment  in  the  paragraph  that  the  tender  is 
brought  into  court  for  the  benefit  of  the  purchaser.  For 
this  reason,  if  for  no  other,  this  paragraph  of  the  complaint 
is  bad. 

The  third  paragraph,  in  its  prefatory  averments,  is  very 
similar  to  the  first  paragraph,  and  alleges  a  tender  to  the 
treasurer  of  the  city  of  Logansport  of  $501.60  for  the  use 
^of  the  purchaser  at  the  tax  sale,  and  in  the  absence  of  an 
averment  that  the  amount  tendered  is  brought  into  court  for 
the  use  of  the  purchaser,  thus  keeping  the  tender  good,  it 
avers  that  the  amount  which  the  appellee  should  pay  can 
not  be  ascertained  except  as  it  may  be  fixed  by  the  court, 
and  asks  the  court  to  ascertain  and  fix  the  amount,  and  of- 
fers to  pay  the  amount  so  ascertained,  and  when  the  amount 
is  ascertained  and  paid,  demands  a  cancellation  of  the  pur- 
chaser's certificate,  and  a  permanent  injunction  enjoining  the 
city  officers  from  executing  a  deed. 

The  amount  of  the  certificate  was  known  to  the  appellee 
when  she  commenced  her  suit,  and  had  she  brought  that  sum, 
together  with  the  additional  sum  which  she  admitted  she 
ought  to  pay  into  court  for  the  purchaser,  and  in  her  com- 
plaint so  informed  the  court,  all  objection  on  this  ground  to 
the  complaint  would  have  been  obviated ;  but  this  she  did 
not  do,  and  the  paragraph  offers  no  sufficient  excuse  for  her 
failure  so  to  do.  This  renders  the  complaint  bad.  See  Mor- 
rison V.  Jaooby,  114  Ind.  84,  and  cases  cited. 

The  appellants  filed  an  answer  in  two  paragraphs,  the  first 
being  the  general  denial. 

The  second  paragraph  was  stricken  out  by  the  court  on 
motion  of  the  appellee,  but  as  this  ruling  of  the  court  is  not 
material  to  our  conclusion  we  need  not  notice  it  further. 

The  cause  being  at  issue  was  submitted  to  the  court  for 
trial,  but  before  the  court  announced  its  finding  the  appellee 


MAY  TERM,  1890,  257 

The  Cit7  of  Logansport  eLoL  v.  Case. 

brought  into  court  for  the  use  of  the  appellant  Millikan  the 
sum  of  $535. 

The  court  thereafter  found  that  the  sale  represented  by 
said  certificate  was  void;  but  that  the  said  Millikan  was  en- 
titled to  said  sum  of  $535,  and  afterwards  rendered  judg- 
ment declaring  the  said  tax  sale  void ;  that  the  appellee  was 
the  owner  of  said  real  estate,  and  that  she  recover  of  the  ap- 
pellant Millikan  her  costs  and  charges  in  the  action  laid  out 
and  expended. 

It  was  further  ordered  by  the  court  that  the  said  sum  of 
$535,  less  the  costs,  be  paid  to  the  said  Millikan  on  condi- 
tion that  he  execute  to  the  clerk  a  receipt  for  the  same. 

This  judgment  is  a  little  unusual,  to  say  the  least  of  it. 
The  appellant  Millikan  filed  a  motion  to  modify  the  judg- 
ment, but  as  the  judgment  must  be  reversed  we  need  spend 
no  time  in  considering  this  motion. 

The  appellant  Millikan  filed  a  motion  for  a  new  trial,  which 
motion  the  court  overruled,  and  he  e:^cepted.  He  then  filed 
a  motion  to  tax  costs,  which  was  overruled,  and  he  excepted, 
but  we  need  not  consider  the  motion,  in  view  of  the  conclu- 
sion to  which  we  have  come. 

It  is  unimportant  whether  the  rights  of  the  parties  are  to 
be  determined  under  the  law  as  it  stands  since  the  amend- 
ment to  section  6487,  B.  S.  1881,  by  the  act  of  March  5th, 
1883,  or  as  it  stood  before  the  amendment. 

Section  6487,  before  the  amendment,  related  entirely  to 
sales  ineffectual  to  transfer  the  lien  of  the  State  to  the  pur- 
chaser, and  the  section  as  amended  relates  to  sales  of  the 
same  character.  The  only  difference  in  the  section  as  it 
originally  stood  and  as  amended,  is  that  the  amended  section 
contains  the  following  words  not  included  in  the  original : 
^'  Or  if  the  sale  or  attempted  sale  is  made  without  authority 
of  law."  These  words  refer  to  sales  that  do  not  fall  within 
the  scope  or  purview  of  the  statute,  and  not  sales  contem- 
plated by  the  statute ;  but  in  the  proceedings  something  is 
Vol.  124.— 17 
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omitted  which  the  law  requires^  or  something  which  is  re- 
quired is  not  done  in  the  manner  prescribed. 

It  is  not  contended  that  the  sale  under  consideration  was 
not  one  contemplated  by  the  statute^  nor  that  the  treasurer 
and  clerk  of  the  city  had  lio  power  under  the  law  to  make  the 
sale,  but  the  contention  is  that  they  did  not  proceed  in  the 
manner  wLich  the  statute  prescribed. 

As  the  sale  was  oue  contemplated  by  the  statute,  and  one 
which  the  officers  making  it  were  empowered  to  make,  and 
as  the  real  estate  was  subject  to  taxation,  an4  the  tax  had 
not  been  paid,  and  the  description  not  so  imperfect  as  to  be 
ineffectual  to  transfer  the  lien  of  the  State,  it  was  not  a  sale 
falling  within  said  section  6487^  as  it  originally  stood,  nor 
within  its  provisions  as  amended. 

It  was  a  sale  falling  within  the  provisions  of  seption  6488, 
R.  S.  1881,  and  carried  to  the  purchaser  the  taxes,  interest, 
penalty,  and  costs,  together  with  the  lien  of  the  State,  and 
included  all  the  benefits  given  by  the  statute  to  purchasers 
at  such  sales  to  induce  them  to  purchase.  Said  section  6488 
reads  thus : 

*'  If  any  conveyance  for  taxes  shall  prove  to  be  invalid 
and  ineffectual  to  convey  title  because  the  description  is  insuf- 
ficient, or  for  any  other  cause  than  the  first  two  enumerated 
in  the  preceding  section,  the  lien  which  the  State  has  on  such 
lands  shall  be  transferred  to  and  vested  in  the  grantee,  his 
heirs  and  assigns,  who  shall  be  entitled  to  recover  from  the 
owner  of  such  land  the  amount  of  taxes,  interest,  and 
penalty  legally  due  thereon  at  the  time  of  sale,  with  inter- 
est, together  with  the  amount  of  all  subsequent  taxes  paid, 
with  interest ;  and  such  lands  shall  be  bound  for  the  payment 
thereof/' 

Under  sales  of  the  character  provided  in  section  6487, 
supray  the  purchaser  acquires  no  legal  or  equitable  claim 
against  the  taxpayer  or  his  property ;  he  must  look  for  re- 
imbursement to  the  city  or  county  causing  the  sale  to  be 
made.     But  if  the  sale  is  one  which  falls  within  section 
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6488;  supra^  the  purchaser  has  no  claim  against  the  county 
or  city,  but  has  his  lien  against  the  real  estate.  State,  ex  reL, 
V.  Coated,  110  Ind.  174;  Morriaon  v.  Jacoby,  supra.  When 
the  statutes  under  consideration  were  passed  the  General 
Assembly  was  well  informed  as  to  the  invalidity  of  tax  sales 
as  a  means  of  conveying  title,  and  that  in  all  the  cases 
brought  to  this  court  involving  the  validity  of  tax  titles,  not 
one  had  been  found  effectual  to  convey  title.  Knowing,  as 
we  do,  that  the  Legislature  was  thus  informed  it  would  be  a 
violent  presumption  on  our  part  to  presume  that  section 
6466,  R.  S.  1881,  was  only  intended  to  apply  to  sales  effect- 
ual to  convey  title,  and  especially  when  to  do  so  would  re- 
move all  inducement  to  persons  to  become  purchasers  at  tax 
«ales,  and  when  it  appears  all  through  the  act  that  one  of 
the  chief  objects  that  the  Legislature  had  in  view  was  to 
hold  out  inducements  to  purchasers.  To  so  construe  the 
statute  would  be  to  place  the  Legislature  in  the  false  atti- 
tude of  making  provision  for  a  clas»  of  sales  that  only  ex- 
isted in  the  imagination,  and  leaving  practically  unprovided 
for  all  sales  that  would  be — all  save  the  few  falling  within 
section  6487,  supra,  and  thus  giving  no  encouragement  to 
purchasers,  the  cbntrary  of  which  was  the  evident  purpose 
of  the  Legislature.  The  more  reasonable  conclusion  is  that 
the  General  Assembly  took  a  practical,  common-sense  view 
of  the  situation,  and  had  in  mind  the  worthlessness  of  tax 
sales  as  a  means  of  conveying  title  to  real  estate  sold,  and 
the  large  delinquent  Usts  in  the  different  counties  through- 
out the  State,  and  undertook  to  provide  a  remedy  whereby  the 
revenues  of  the  State  could  be  the  more  promptly  and  effect- 
ually collected.  With  this  end  in  view  the  present  laws 
were  enacted,  and  all  sales  classified  into  two  classes :  Sales 
absolutely  void,  and  sales  valid  for  all  purposes  except  to  con* 
vej  title,  and  for  that  purpose  ineffectual.  In  construing  the 
different  sections  of  the  statute  for  the  collection  and  assess- 
ment of  taxes  the  court  can  not  ignore  but  must  regard 
the   classification  which  the   Legislature   has   made  as  to 
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tax  sales.  If  we  regard  and  keep  in  mind  the  classification 
made  by  the  General  Assembly  we  need  have  no  difficulty 
in  ascertaining  and  determining  the  rights  of  a  purchaser  at 
a  tax  sale,  including  the  remedies  which  the  law  affords  him ; 
and  the  rights  and  remedies  of  the  land-owner  are  made 
equally  clear. ' 

If  the  sale  is  one  which  falls  within  section  6487^  supra^ 
the  purchaser  must  ask  the  county  or  city^  as  the  case  may 
be^  to  refund  him  his  money^  with  six  per  cent,  interest ;  but 
if  the  sale  is  valid^but  ineffectual  to  convey  title^  there  must 
be  a  redemption  under  the  provisions  of  section  6466,  supra^ 
within  two  years  after  the  sale,  or  the  purchaser  is  entitled 
to  a  deed. 

If  this  court  should  declare,  in  the  face  of  the  statute,  that 
if  when  the  sale  is  made'the  taxpayer  has  personal  property  oat 
of  which  the  tax  could  have  been  levied,  that  that  renders  the 
sale  of  his  real  estate  void,  it  would  be  to  recognize  a  class  of 
sales  not  known  to  the  statute,  and  leave  the  purchaser  re- 
mediless except  so  far  as  equity  might  subrogate  him  to  the 
rights  of  the  State.  And  if  we  would  be  justified  in  hold- 
ing a  tax  sale  void  because  of  the  fact  that  the  State  had  a 
lien  on  personal  property  of  the  taxpayer,  then  it  would  be 
equally  our  duty  to  hold  such  sale  void  for  any  other  in- 
firmity appearing  in  the  proceedings  leading  up  to  and  into 
the  sale  as  made,  and  thus  by  judicial  legislation  we  prac- 
tically strike  from  the  statute  sections  6466  and  6488,  supra. 
But  we  think  this  court  has  virtually  settled  the  questions 
here  involved.  In  Morrison  v.  Jacoby,  supra^  Elliott, 
J.,  speaking  for  the  court,  said :  "  Lands  of  the  appellees 
were  sold  for  taxes  and  bought  by  the  appellant  Morrison. 
Certificates  were  issued  to  him  by  the  proper  officer.  From 
these  sales  the  appellees  seek  relief  in  this  suit.  Their  com- 
plaint shows  that  the  sales  were  ineffectual  to  convey  title, 
but  it  does  not  show  that  the  lands  were  not  subject  to  tax- 
ation, nor  that  the  description  was  not  sufficient  to  identify 
the  land,  nor  that  the  taxes  had  been  paid.     The  relief 


MAY  TERM,  1890.  261 

The  City  of  Logansport  et  oL  v.  Case. 

prayed  is  an  injunction  against  the  appellants,  restraining  the 
officers  from  executing  a  deed  to  Morrison  on  the  certificate 
issued  to  him.  *  *  *  An  illegal  sale  may  be  avoided  and 
the  acquisition  of  title  prevented  where  there  are  irregular- 
ities in  the  proceedings  of  the  officers  ;  but  the  avoidance  of 
the  sale  for  such  cause,  or  for  similar  causes,  does  not  destroy 
the  lien  of  the  State,  to  which  the  purchaser  is  subrogated. 
A  sale  may  be  totally  ineffectual  to  convey  title  and  yet  carry 
the  lien.  The  only  causes  which  will  so  completely  impair 
the  efficacy  of  a  sale  as  to  destroy  the  lien  are  those  spe- 
cifically enumerated  in  the  statute.  The  policy  of  the  law 
is  to  compel  the  payment  of  taxes,  and  to  attain  this  end, 
penalties  are  imposed  upon  the  citizens  who  fail  to  pay  their 
taxes  as  the  law  requires.  It  is  obvious  that  if  no  penalty 
were  attached  there  would  be  no  compulsion,  and  revenues 
essential  to  the  conduct  of  the  government  could  not  be  col- 
lected. Recognizing  this  principle,  we  have  in  many  cases 
held  that,  although  a  sale  may  not  be  sufficient  to  carry 
title,  it  will  nevertheless  be  sufficient  to  carry  a  lien,  and 
with  it  the  right  to  the  penalty  provided  by  lawJ^ 

We  pause  here  to  inquire  what  is  the  penalty  provided  by 
law?  The  answer  must  be,  where  the  taxpayer  seeks  to  re- 
move the  lien  from  his  property,  at  any  time  after  the  sale, 
before  the  expiration  of  the  two  years  (when  the  purchaser 
is  entitled  to  a  deed),  the  purchase-money  named  in  the  cer- 
tificate, the  costs  of  the  sale,  and  ten  per  centum  in  addition 
where  the  redemption  takes  place  within  six  months  from 
the  day  of  the  sale ;  if,  after  six  months,  and  within  one 
year,  the  purchase-money,  costs  of  sale  and  fifteen  per  centum ; 
if,  after  one  year,  and  within  two  years,  the  purchase-money, 
costs  of  the  sale,  and  twenty-five  per  centum  addition,  as 
provided  in  section  6466,  supra. 

The  statute  will  be  examined  in  vain  for  any  other  pro- 
vision which  meets  the  case ;  and  from  the  number  of  times 
that  the  court  in  the  case  above  refers  to  the  said  section,  it 
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is  evident  it  had  its  provisions  in  mind  when  referring  to  the 
lien  and  penalty  provided  by  law/ 

We  may  add  further,  right  here,  as  a  circumstance  tend- 
ing strongly  to  support  our  conclusion,  that  the  law,  in 
fixing  the  rights  of  the  parties  after  the  tax  deed  is  executed, 
recognizes  no  difference  in  sales  not  absolutely  void  by 
virtue  of  the  provisions  of  the  statute. 

In  St.  Clair  v.  McClure,  111  Ind.  467,  this  court  said, 
through  NiBLACK,  J.:  "  In  the  recent  case  of  StaUy  ex  rel^ 
V.  Castedy  110  Ind.  174,  it  was,  upon  full  consideration  and 
a  careful  review  of  our  decided  cases,  held  that,  under  section 
6487,  R.  S.  1881,  when  construed  in  connection  with  other 
provisions  relating  to  the  same  subject,  there  were  only  three 
contingencies  in  which  the  sale  of  lands  for  delinquent  taxes  is 
absolutely  void — that  is  to  say,  ineffectual  for  any  purpose — 
the  first  being  where  the  lands  shall  not  have  been  liable  to 
taxation  ;  the  second  where  the  taxes  have  been  paid  before 
the  sale  ;  and  the  third  where  the  description  on  the  tax-dupli- 
cate is  so  imperfect  as  to  fail  to  identify  the  land.  It  was 
further  held  that  under  the  succeeding  section  (6488),  the  lien 
which  the  State  has  on  the  lands  so  sold,  is,  in  all  other  casesj 
transferred  to,  and  vested  in,  the  purchaser,  his  heirs  or  as- 
signs; and  that,  in  case  the  sale  fails  to  convey  title,  the 
amount  paid  by  the  purchaser  may  be  recovered  back  by  the 
enforcement  of  his  acquired  lien  against  the  lands.  These 
holdings  led  us  to  the  very  natural  conclusion  thai  no  sale  of 
lands  for  taxes  due,  which  transfers  tOy  and  vests  the  lien  of 
the  State  in,  the  purchaser ,  can  properly  be  treated  a^s,  or  ad- 
judged  to  be,  a  void  sale,  and  to  that  conclusion  we  still  ad^ 
here" 

In  ScoU  V.  Millikan,  104:  Ind.  75  (79),  Zollars,  J.,  deliv- 
ering the  opinion  of  the  court,  it  is  said  :  "  It  has  been  held, 
and  properly  so,  that  these  statutes  do  not  authorize  the  pur- 
chaser at  a  tax  sale  to  institute  proceedings  and  enforce  such 
a  lien  and  recover  the  increased  penalties  during  the  two 
years  allowed  for  redemption,  but  that  in  an  action  by  the 
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land-owner,  even  before  the  expiration  of  the  two  years,  the 
purchaser  will  be  protected/^  The  court  further  said  in 
that  case  :  '^  The  purpose  of  these  statutes  is  to  facilitate  the 
collection  of  taxes  by  inflicting  penalties  upon  the  delinquent 
owner,  and  holding  out  a  reward  to  the  purchaser/' 

The  foregoing  passages  are  quoted  in  Morrison  v.  Jacoby, 
supra,  with  approval.  But  in  the  last  named  case  the  court 
goes  on  to  say  :  "  The  provisions  of  the  statute  are  in  them- 
selves quite  clear.  The  act  of  1881,  with  much  particularity, 
provides  on  what  terms  land  may  be  redeemed  before  a  deed  is 
executed,  graduating  the  penalty  according  to  the  length  of 
time  the  taxpayer  suffers  his  land  to  remain  unredeemed,  K. 
S.  1881,  section  6466.'' 

In  view  of  the  case  which  the  court  had  before  it,  which 
was  an  action  to  enjoin  the  execution  of  a  deed,  as  is  the 
case  now  under  consideration,  what  did  the  court  mean  in 
the  employment  of  the  language  just  quoted,  if  in  a  case 
where  the  sale  was  inefiectual  to  convey  title,  but  carried  to 
the  purchaser  the  lien  of  the  State,  it  did  not  mean  to  be 
understood  as  holding  that  there  must  be  a  redemption  from 
the  sale  provided  in  section  6466? 

The  language  would  have  been  meaningless  as  well  as  in- 
appropriate ;  but  in  view  of  the  conclusion  to  which  the 
court  arrived,  the  language  is  clear,  forcible  and  appropriate 
to  the  questions  the  court  had  under  consideration.  But  the 
court  goes  on  to  say  :  "  It  can  not,  therefore,  be  doubted  that 
the  policy  of  our  revenue  laws  is  to  induce  purchasers  to 
buy  at  tax  sales,  and  to  compel  the  citizens  t6  pay  their  taxes. 
For  this  reason  reward  is  offered  the  purchaser  and  a  penalty 
visited  on  the  delinquent  citizen.  In  furtherance  of  this 
general  policy,  the  Legislature  provided  for  the  security  of 
the  purchasers  by  enacting  that  if  the  title  failed  they  should 
have  a  lien  for  taaes^  interest,  penalties  and  costs.^^  But  we 
quote  further  from  the  opinion  in  this  case,  as  indicating  the 
mind  of  the  court  as  to  what  are  the  rights  of  purchasers  at 
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tax  sales  where  the  lien  is  carried  to  the  purchaser  bat  the 
sale  ineffectaal  to  convey  title  to  the  real  estate  :  ^^  Our  con- 
clasion  on  this  branch  of  the  case  is,  that  the  statutes,  since 
1872,  secure  to  the  purchaser  at  a  tax  sale,  not  void  for  the 
reasons  expressly  enumerated  in  the  statute,  a  lien  upon  the 
land  upon  which  the  taxes  were  leviable.  This  lien,  as  is 
evident  from  the  statutes  and  from  our  decisions,  vests  in  the 
purchaser  holding  under  a  certificate.  B.  S.  1881,  section 
6466 ;  1  R.  S.  1876,  p.  124 ;  Acts  of  1883,  p.  96.  If  there 
were  any  doubt  on  the  general  provisions  it  is  dispelled  by 
the  clause  which  reads  thus :  ^  In  case  the  party  purchasing 
the  land,  or  his  assigns,  fail  to  take  a  tax  deed  for  the  land 
so  purchased,  within  six  months  after  the  expiration  of  the 
two  years,  no  interest  shall  be  charged  or  collected  from  the 
redemptioner  after  that  time.'  Section  64^66,  supra.  It  is  a 
familiar  rule  of  statutory  construction,  that  no  word  or  clause 
of  a  statute  shall  be  deemed  meaningless  if  it  can  be  pos- 
sibly avoided,  and  this  clause  would  be  meaningless  if  only 
purchasers  holding  under  a  deed  were  entitled  to  the  benefit 
of  the  general  statutory  provisions.^' 

As  we  have  already  said,  this  case  covers  the  whole  ground 
and  decides  the  questions  which  we  have  considered.  The 
reasoning  and  conclusion  of  the  court  are  well  supported  by 
former  decisions  of  this  court  therein  cited  and  by  cases 
not  cited,  and  are  certainly  in  accord  with  the  letter  and 
spirit  of  the  statute  and  the  evident  intention  of  the  Leg- 
islature. 

Our  conclusion  is  that  as  the  appellee  did  not  offer  to  re- 
deem from  the  sale  upon  the  terms  required  by  said  sec- 
tion 6466,  the  court  erred  in  overruling  the  motion  for  a 
new  trial.  The  case  of  Michigan  Midual  L.  Ins.  Co,  v. 
Kroh,  102  Ind.  515,  cited  by  counsel  for  the  appellee,  is  virtu- 
ally overruled  as  to  the  terms  upon  which  the  lien  of  the 
State,  in  a  case  like  the  one  here  involved,  may  be  removed 
from  the  real  estate  of  the  delinquent  land-owner,  by  the 
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oases  of  Morrison  v.  Jacoby,  supra^  and  St.  Qair  v.  MoLanSj 
supra. 

The  judgment  is  reversed,  with  costs. 

Filed  April  5, 1890 ;  petition  for  a  rehearing  overruled  June  6, 1890. 

Dissenting  Opinion. 

MiTCHELLi,  C.  J. — The  judgment  of  the  court  seems  to 
be  predicated  upon  the  following  propositions :  1.  A  tax 
sale,  although  made  in  disregard  of  the  most  peremptory  re- 
quirements of  the  statute,  is,  nevertheless,  not  invalid  and 
void,  unless  the  land  sold  was  not  liable  to  taxation,  or  un- 
less the  taxes  had  been  paid,  or  the  description  of  the  land 
was  so  imperfect  as  to  fail  to  describe  the  property  with  rea- 
sonable certainty,  or  where  the  sale  was  made  without  au- 
thority of  law,  which  is  interpreted  to  mean,  where  the 
officer  had  no  power  to  make  the  sale.  2.  A  tax  sale,  al- 
though made  in  violation  of  mandatory  provisions  of  the 
statute,  unless  the  sale  was  invalid  for  the  reasons  assigned 
above,  nevertheless  immediately  vests  in  the  purchaser  the 
lien  which  the  statute  imposed  in  favor  of  the  State  upon  the 
property  of  the  taxpayer.  3.  The  only  manner  in  which  a 
delinquent  taxpayer  whose  property  has  been  thus  sold,  al- 
though he  may  immediately  or  within  two  years  thereafter 
tender  the  amount  of  the  taxes,  penalties  and  interest,  pre- 
scribed in  section  6488>  R.  S.  1881,  can  remove  the  cloud 
cast  upon  his  property  by  an  illegal  and  unwarranted  tax 
sale,  is  by  submitting  to  the  conditions  prescribed  or  inter- 
est enjoined  by  section  6466,  E.  S.  1881,  and  by  redeeming 
his  property  precisely  as  if  the  sale  had  been  in  all  respects 
regular  and  legal. 

Without  in  any  manner  controverting  the  validity  of  the 
first  two  propositions,  the  following  reasons  and  authorities 
are  submitted  in  justification  of  this  dissent  and  non-con- 
currence with  the  opinion  of  the  court  as  respects  the  propo- 
sition last  stated.  That  an  attempt  by  a  public  officer  to 
sell  the  property  of  an  individual,  in  violation  of  law,  should, 
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or  by  any  possibility  could,  impose  upon  the  owner  the  ne- 
cessity of  redeeming,  or  buying  back  his  property,  as  if  it 
had  been  lawfully  sold,  or  taken  by  due  process  of  law,  is 
a  proposition  which,  it  is  submitted  with  great  deference  to 
the  opinion  of  the  court,  can  not  be  supported,  either  in 
reason  or  upon  authority.  An  intention  to  require  that  this 
should  be  done  is  nowhere  to  be  found  in  the  statute,  and  if 
it  were,  the  question  would  then  arise  whether  or  not  it  was 
within  the  pow^r  of  the  Legislature  to  enact  that  one  whose 
property  had  been  sold,  or  subjected  to  an  onerous  burden, 
without  due  process  of  law,  could  be  required  to  accept  the 
alternative  of  redeeming  from  an  illegal  sale,  upon  oppres- 
sive terms,  or  of  losing  his  property  as  though  it  had  been 
sold  in  conformity  to  law.  That  the  State  may  compel  the 
delinquent  taxpayer  to  reimburse  the  purchaser  who  has  dis- 
charged the  obligation  of  the  land-owner,  and  who  through 
the  fault  of  public  officers  acquired  nothing  in  return,  is 
abundantly  settled,  but  whether  n  penalty  or  increased  bur- 
den can  be  imposed  upon  the  land  of  the  taxpayer  without 
due  process  of  law,  or  as  a  result  of  an  illegal  sale,  is  quite 
another  question. 

As  is  said  by  an  eminent  authority,  "  The  Legislature  can 
have  no  more  authority  to  compel  a  land-owner  to  pay  a 
lawless  exaction  to  a  third  person  than  it  has  to  compel  a 
like  payment  to  the  State  directly.  The  one  as  much  as 
the  other  would  be  robbery."     Cooley  Taxation,  553. 

Any  conclusion,  therefore,  which  rests  upon  the  assump- 
tion that  the  Legislature  must  have  anticipated  that  revenue 
officers  would  violate  or  disregard  the  law,  and  make  illegal 
tax  sales,  and  that  the  statute  providing  for  redemption  from 
tax  sales  must  on  that  aecount  be  applied  to  all  sales  indis- 
criminately, illegal  and  legal  alike,  can  not  be  well  founded. 

As  was  said  by  Chuech,  Ch.  J.,  in  Trowbridge  v.  Horany 
78  N.  Y.  439,  an  intention  can  not  be  imputed  to  the  Leg- 
islature to  visit  penalties  upon  the  citizens  for  not  paying 
the  tax  upon  an  irregular  assessment.     So  we  say  courts  can 
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not  ascribe  to  the  Legislature  an  intention  to  compel  citi- 
zens whose  property  might  be  sold  in  violation  of  law,  either 
to  lose  it  or  submit  to  onerous  penalties  in  redeeming  it  from 
invalid  or  ineffectual  sales.  In  the  language  of  CooLEY,  J.^ 
"  Penalties  can  not  be  imposed  in  respect  of  the  non-pay- 
ment of  taxes  which  the  Legislature  assumes  are  irregular  and 
authorizes  the  correction  of."  Cooley  Taxation,  305,  note. 
For  the  same  reason  redemption  in  the  statutory  sense  can  not 
be  predicated  upon  an  illegal  sale.  It  is  altogether  unneces- 
sary, however,  to  inquire  what  the  Legislature  had,  or  had 
not,  the  power  to  do  in  respect  to  redemptions  from  illegal 
sales,  since  it  seems  abundantly  clear  that  no  attempt  was 
made  to  require  the  owner  of  property  thus  sold  to  make  a 
statutory  redemption. 

It  is  settled  law  that  a  purchaser  at  a  tax  sale  either  gets 
the  title  to  the  land  sold  or  he  gets  nothing  unless  the  stat- 
ute makes  provision  for  his  security  or  reimbursement.  Thus 
it  is  said :  *^  The  purchaser  at  a  tax  sale  therefore  either  gets 
a  title  to  the  land  subject  to  the  statutory  redemption,  or  he 
gets  nothing.  If  he  receives  ^  deed  which  for  any  reason  is 
subject  to  a  fatal  infirmity,  he  will  lose  what  he  has  paid. 
This  is  the  rule  unless  the  statute  shall  recognize  an  equity 
in  him  and  provide  for  it.  Sometimes  the  statute  does  this 
by  making  a  provision  for  the  refunding  of  his  money  from 
the  public  treasury.  But  sometimes  also  statutes  give  him 
a  lien  upon  the  land."     Cooley  Taxation,  546. 

Statutes  which  make  provision  for  redemption  by  the 
owner  relate  to  one  subject,  while  those  which  recognize  the 
equity  of  the  purchaser,  and  make  provision  for  his  security 
in  cases  of  illegal  tax  sales,  relate  to  an  entirely  different  and 
distinct  subject. 

It  would  be  idle  to  enact  statutes  providing  for  redemp- 
tion from  sales  that  are  ineffectual  to  convey  title.  In  such 
a  case  the  land-owner  has  lost  nothing  to  redeem.  The  pur- 
chaser is  the  one  whose  equity  needs  protection,  and  statutes 
appropriate  to  that  end  have  been  enacted. 
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No  correct  conclasion  can  possibly  be  reached  by  cod- 
founding  statutes  which  provide  for  the  land-owner  with 
those  which  make  provision  for  the  purchaser.  Those  relat- 
ing to  redemption  rest  upon  the  assumption  that  the  land  of 
the  delinquent  taxpayer  has  been  sold,  and  make  provision 
for  its  redemption,  or  re-purchase,  by  the  former  owner. 
Those  which  make  provision  for  refunding,  or  securing,  the 
repayment  of  money  paid  by  a  purchaser  at  a  tax  sale  pre- 
suppose an  invalid  or  iuefifectual  sale,  in  consequence  of 
which  the  State  obtained  the  purchase-money  for  which  the 
tax  purchaser  got  nothing  in  return,  out  of  which  arise  the 
propriety  and  equity  of  reimbursing  or  affording  him  ade- 
quate means  of  reimbursement  for  money  paid  into  the  pub- 
lic treasury.  In  the  one  case  a  valid  sale, has  occurred,  and 
the  purchaser  has  acquired  a  right,  or  title,  to  the  land  sold, 
subject  to  the  right  of  a  statutory  redemption  by  the  owner. 
In  the  other  the  sale  is  invalid,  or  ineffectual;  the  title  to 
the  land  is  wholly  unaffected,  but  the  purchaser  having  paid 
his  money  into  the  public  treasury^  and  discharged  the  obli- 
gation of  the  delinquent  taxpayer  to  the  State,  the  State  in 
turn  recognizes  the  equity  of  the  purchaser,  and  transfers  to 
him  the  lien  which  it  had  on  the  defaulting  taxpayer's  land. 
The  purchaser  thereafter,  until  a  deed  is  made  as  provided 
by  law,  is  placed  in  the  same  Telation  to  the  delinquent  tax- 
payer which  the  State  occupied  before  the  sale.  His  rights 
are  neither  ^ore  nor  less,  as  we  shall  see  by  the  authorities 
later  on,  than  those  which  the  State  would  have  possessed 
had  no  sale  occurred. 

Section  6466,  proceeding  upon  the  assumption  that  land 
of  the  delinquent  taxpayer  has  been  regularly  sold,  makes 
provision  whereby  he  may  redeem  by  paying  to  the  purchaser 
the  amount  of  the  purchase-money,  with  interest  calculated 
at  a  very  high  rate.  The  purpose  of  this  exaction  is  two- 
fold. It  operates  as  a  penalty  upon  the  delinquent  owner, 
tending  to  insure  greater  promptness  on  his  part  in  discharg- 
ing his  obligation  to  the  State ;  and,  on  the  other  hand,  it 
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stands  as  an  inducement  to  purchasers  to  make  profitable  in- 
vestments. These  considerations  are  to  be  understood,  as 
we  quote  from  a  learned  author,  "as  referring  only  to  the 
case  of  redemption  from  a  valid  tax  sale.  If  the  sale  was 
void,  it  may  be  set  aside  at  the  owner's  suit  without  reden^p- 
tion.  But  in  that  case  the  rights  of  the  tax  purchaser  and  the 
amount  he  is  entitled  to  receive  will  depend  upon  a  different 
class  of  statutes."  Black  Tax  Titles,  section  185.  This 
statement  is  nothing  more  than  the  recognition  of  the  dif- 
ference remarked  upon  by  all  the  text-writers  between  stat- 
utes which  make  provision  for  redemption  and  those  which 
provide  for  the  reimbursement  of  the  purchaser  at  an  inef- 
fectual tax  sale.  It  is  pertinent,  therefore,  to  inquire  what 
provision  has  been  made  for  the  security  of  those  who  pur- 
chase real  estate  at  a  tax  sale  which  is  so  far  invalid  as  to  be 
ineffectual  to  convey  the  title  to  the  purchaser.  Section 
6488,  B.  S.  1881,  which  with  the  preceding  sections  relating  • 
to  invalid  tax  sales,  has  been  in  force,  without  substantial 
modification,  since  1853,  provides,  in  substance,  that  if  any 
conveyance  of  land  sold  for  taxes  shall  prove  invalid  or  in- 
effectual to  convey  title  for  any  cause,  except  that  the  land 
was  not  subject  to  taxation,  or  that  the  taxes  had  been  paid, 
the  lien  which  the  State  has  shall  be  transferred  to  and 
vested  in  the  purchaser,  '^  who  shall  be  entitled  to  recover 
from  the  owner  of  such  land  the  amount  of  taxes,  interest^ 
and  penalty  legally  due  thereon  at  the  time  of  the  sale,  with 
interest,  together  with  the  amount  of  all  subsequent  taxes 
paid,  with  interest ;  and  such  lands  shall  be  bound  for  the 
payment  thereof."  This  statute  expresses  the  right  of  the 
purchaser  at  an  invalid  tax  sale,  and  the  liability  of  the  de- 
linquent taxpayer  can  by  no  possibility  be  greater  than  the. 
right  conferred  by  statute  upon  the  purchaser.  The  two  are 
co*existent  and  co-extensive,  and  can  not  logically  be  con- 
strued otherwise.  The  effect  of  an  invalid  tax  sale  by  force 
of  this  section  isto  invest  the  purchaser  with  the  lien  of  the 
State,  and  to  clearly  and  specifically  define  the  measure  of 
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his  rights  and  the  extent  of  his  remedy.  In  doing  this  it 
also  fixes  the  liability  of  the  taxpayer^  because  the  rights  and 
liability  of  both  are  wholly  statutory. 

Statutes  similar  in  import  have  been  enacted  and  are  in 
force  in  most  of  the  States,  and  their  construction  by  courts 
has  been  singularly  uniform  and  without  discord  until  now. 
The  construction  thus  given  has  uniformly  been  in  accord 
with  the  decision  of  this  court  in  Michigan  Mutual  L.  Ins. 
Co,  V.  Krohy  102  Ind.  615,  as  it  is  believed  the  authorities 
which  follow  abundantly  demonstrate. 

In  Gage  v.  Pirtle,  124  111.  502,  the  Supreme  Court  hav- 
ing under  consideration  a  statute  regulating  the  reimburse- 
ment of  purchasers  at  invalid  tax  sales  substantially  like  our 
own,  in  a  case  where  land  had  been  sold  at  a  tax  sale  with- 
out giving  the  notice  required  by  the  statute  of  the  State  of 
Illinois,  after  summarizing  the  provisions  of  the  statute  re- 
lating to  redemptions  from  tax  sales,  which  is  also  similar  to 
that  in  force  here,  said :  '^  These  are  the  amounts,  it  is  claimed, 
which  were  required  to  be  paid  here  by  the  above  proviso 
of  the  statute  of  1885.  We  do  not  think  so.  It  would  not 
seem  reasonable  to  require  the  land-owner  to  pay  such 
amount  in  order  to  have  set  aside  a  tax  deed  upon  his  land 
which  had  been  wrongfully  obtained.  It  would  be  equitable 
that  he  should  refund  to  the  tax  sale  purchaser  the  amount 
paid  upon  the  purchase,  and  all  taxes,  charged  upon  the  land, 
paid  by  the  latter,  with  interest,  and  we  think  that  is  all  that 
the  statute  requires  to  be  paid.^'-  The  statute  of  Illinois 
secured  to  the  purchaser  at  an  invalid  tax  sale  ^^  all  taxes 
and  legal  costs,  together  with  all  penalties,  as  provided  by 
law,^^  as  it  shall  appear  the  purchaser  or  his  assigns  properly 
paid.  Section  6488,  R.  S.  1881,  secures  to  such  a  person 
^'the  amount  of  taxes,  interest,  and  penalty  legally  due 
thereon  at  the  time  of  sale,  with  interest^  together  with  the 
amount  of  all  subsequent  taxes  paid,  with  interest.'^  The 
statutes  are  therefore  not  distinguishable. 

The  same  question  was  before  the  same  court  in  Gage  v. 
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Waterman^  121  111.  115.  Th^e  court,  after  refuting  the  con- 
tention that  the  statute  relating  to  redemptions  determined 
the  right  of  the  parties,  said :  ^^  It  has  been  held  by  repeated  , 
decisions  of  this  court,  that  the  rule  of  allowing  the  amount 
paid  at  the  sale,  and  also  all  subsequenjily  paid  taxes  and  as- 
sessments, together  with  interest  thereon,  is  the  proper  one. 
BarreU  v.  Clim,  60  111.  207  ;  Phelps  v.  Harding,  87  111.  442 ; 
SmUh  V.  Hutohinsony  108  111.  662.'' 

As  stated  in  the  head-note,  the  same  court  held  in  another 
case,  that  a  bill  may  be  maintained  to  cancel  an  invalid  tax 
title  and  certificate  of  purchase,  but  the  complainant  will  be 
required  to  pay  the  purchase-money  at  the  tax  sale,  and  all 
subsequent  taxes  paid,  with  six  per  cent,  interest.  Barrett 
V.  Gliney  supra. 

In  Alexander  Vv  Merrick,  121  111.  606,  the  same  rule  was 
enunciated.  The  precise  question  here  involved  came  before 
the  Supreme  Court  of  Nebraska  in  Dillon  v.  Merrian,  22  ^ 
Neb.  151,  decided  in  1887.  That  case  arose  out  of  the  fact 
that  real  estate  had  been  sold  while  the  taxpayer  owned  avail- 
able personal  property.  The  decision  is  based  upon  the 
statutes  regulating  redemption  from  tax  sales,  and  providing 
for  the  security  of  the  purchaser  in  cases  of  sales  ineffectual 
to  transfer  title  similar  in  effect  to  our  own.  Delivering  the 
judgment  of  the  court.  Maxwell,  C  J.,  said :  '*  The  de- 
fendant contends  that  she  is  entitled  to  forty  per  cent,  per 
annum  interest  on  the  amount  of  taxes  paid  until  the  time 
to  redeem  expired.  In  Pettit  v.  Black,  8  Neb.  52,  it  was 
held  that  where  the  sale  of  the  land  was  invalid  the  tax  pur- 
chaser would  be  subrogated  to  the  rights  of  the  county.  In 
effect,  there  was  no  valid  sale.  The  purchaser  therefore 
simply  acquires  the  lien  possessed  by  the  county,  which 
would  entitle  him  to  interest  at  the  rate  of  one  per  cent,  per 
month.  Lynam  v.  Anderson,  9  Neb.  367 ;  Jones  v.  Duras, 
14  Neb.  40.  There  having  been  no  valid  sale  of  the  land 
the  tax  purchaser  is  subrogated  merely  to  the  rights  of  the 
county,  and  is  not  entitled  to  the  rate  of  interest  claimed.'' 
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In  Barke  v.  Early ,  72  lowa^  273,  the  rule,  as  established  hj 
numei*ous  decisions  of  the  Supreme  Court  of  Iowa,  is  reiterated 
to  this  effect :  In  an  action  to  set  aside  a  sale  for  taxes,  for 
failure  to  comply  with  a  provision  of  the  code,  the  plaintiff 
was  properly  required  to  pay  the  amounts  for  which  the  lands 
were  sold,  with  the  penalty  and  interest  thereon,  the  same 
as  if  thei*e  had  been  no  sale,  and  the  plaintiff  was  paying 
the  delinquent  taxes  to  the  county.  Beck,  J.,  pronouncing 
the  judgment  of  the  court,  said  :  "  The  doctrine  recognized 
by  this  court  appears  to  be  this  :  Where  the  tax  is  valid  and 
enforceable  against  the  land,  and  the  sale  is  void  or  voida* 
ble,  the  tax,  with  penalties,  may  be  recovered  by  the  purchaser 
at  the  sale,  in  an  action  against  the  owner.  *  *  *  These 
rules  are  supported  by  the  following  reasons :  In  case  the 
land  may  be  gold  for  the  taxes,  the  taxpayer  stands  in  the 
position  of  a  delinquent  whose  land  is  subject  to  tax  sale. 
He  ought  in  that  case  to  be  liable  as  a  delinquent  for  the 
interest  and  penalties  which  the  statute  prescribed  shall  be 
paid  after  delinquency.  The  purchaser  takes  the  place  of 
the  county  by  his  purchase.^'  See  Besore  v.  Doshy  43  Iowa, 
211  ;  Miller  v.  Gorbin,  46  Iowa,  150;  Everett  v.  Beebe,  37 
Iowa,  452 ;  Early  v.  Whittinghamy  43  Iowa,  162 ;  Roberts  v. 
Merrill,  60  Iowa,  166. 

In  Fix  V.  Dierhery  30  La.  Ann.  176,  the  rule  in  the  State 
of  Louisiana,  as  summarized  in  the  head-note,  is  declared 
substantially  in  the  following  language :  A  tax  sale  made 
without  notice  is  void,  and  the  amount  paid  by  the  purchaser, 
with  interest,  must  be  restored  to  him  by  the  owner  before 
the  cloud  can  be  removed  from  his  land.  Hickman  v.  Dav^ 
son,  35  La.  Ann.  1086. 

In  Hart  v.  Smith,  44  Wis.  213,  an  action  to  have  a  tax 
certificate  cancelled,  it  was  held,  where  the  tax  was  invalid 
on  account  of  irregularities  which  did  not  go  to  the  ground 
work  of  the  tax,  that  the  owner,  as  a  condition  of  obtaining 
relief,  must  pay  the  amount  of  taxes  fairly  and  justly  as- 
sessed, with  interest,  together  with  the  costs  of  the  suit. 
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Sfee  Cogbum  v.  Hurd^  57  Miss.  681 ;  Stetson  v.  Freeman,  36 
Kan.  608.  Decisions  to  the  same  effect  as  tliose  above  might 
be  cited  from  many  other  States^  all  of  which  fall  in  a 
straight  line  with  each  other  and  with  the  ruling  of  the 
learned  court  below.  Nor  is  the  language  of  the  text- 
writers  any  less  explicit.  "  One  redeeming,"  says  the  au- 
thor, "  from  an  invalid  sale  is  required  to  pay  the  purchaser 
only  the  amount  of  his  bid  and  six  per  cent,  interest  thereon." 
2  Blackwell  Tax  Titles,  section  722.  "  If,  however,"  says 
another^  "  the  owner  of  land  *  *  *  seeks  to  redeem  the 
same  from  an  invalid  tax  sale,  he  is  required  to  pay  the  pur- 
chaser only  the  amount  of  his  bid  with  common  interest." 
Black  Tax  Titles,  section  185.  See,  also,  Cooley  Taxation, 
546.  So  much  for  the  authorities  other  than  the  decisions  of 
this  court. 

The  question  under  discussion  here  was  not  even  remotely 
involved  in  State,  ex  reL,  v.  Casteel,  110  Ind.  174.  That  was 
a  proceeding  to  compel  the  auditor  of  Glay  county  to  re- 
fund money  paid  at  a  tax  sale.  It  was  correctly  held  that 
inasmuch  as  the  purchaser  had  acquired  the  lien  of  the  State 
he  was  not  entitled  to  the  remedy  sought.  In  St,  Glair  v.  Me* 
dure,  111  Ind.  467^  no  question  touching  the  amount  re- 
quired to  be  paid  by  the  owner  of  land  sold  at  an  invalid  tax 
sale  in  order  to  remove  the  cloud  from  his  title  is  suggested. 
The  same  may  be  said  of  Morrison  v.  Jacoby,  114  Ind.  84. 
Two  points,  and  two  only,  are  decided  in  that  case.  One  wps, 
that  a  purchaser  at  a  tax  sale,  which  is  ineffectual  to 
convey  title,  although  he  had  only  a  certificate  of  pur- 
chase, is  invested  with  the  lien  of  the  State,  by  the  terms 
of  section  6488,  above  quoted.  The  other,  that  a  complaint 
by  a  land-owner  to  enjoin  the  execution  of  a  deed  to  the  pur- 
chaser is  insufficient  unless  it  shows  a  sufficient  tender,and  that 
the  tender  was  kept  good  by  bringing  the  money  into  court. 

That  the  opinion  declares  the  law  accurately  on  both  the 
points  involved  and  decided  is  beyond  controversy.     It  ia 
Vol..  124.— 18 
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true  some  reference  appears  to  have  been  made  incidentally 
t-o  redemptions  from  tax  sales  ander  section  6466  ;  but  it  is 
submitted  that  an  examination  of  the  record  and  opinion 
fully  discloses  that  no  question  relating  to  the  amount  which 
the  purchaser  at  an  invalid  tax  sale  was  entitled  to  receive 
was  either  involved  or  considered. 

The  only  case  decided  by  this  court  in  which  the  direct 
question  now  under  consideration  was  involved,  is  Michigan 
Mutual  L.  Ins,  Oo.  v.  Kroh,  supra.  In  that  case  a  taxpayer 
whose  land  had  been  sold  in  violation  of  the  statute  tendered 
the  purchaser,  who  held  a  certificate  of  purchase,  merely 
*'  the  amount  of  taxes,  interest  and  penalty  legally  due 
thereon  at  the  time  of  sale,''  as  provided  in  section  6488.  In 
that  case,  as  here,  it  was  insisted  that  the  redemption  should 
have  been  made  under  section  6466,  and  it  was  held,  in  effect, 
that  inasmuch  as  the  sale  was  invalid  the  purchaser  was 
merely  subrogated  to  the  rights  of  the  State,  and  that  until 
he  had  received  a  deed  he  was  entitled  to  receive  only  the 
amount  specified  in  section  6488,  viz.,  the  taxes,  penalties  and 
interest  paid  by  him,  together  with  six  per  cent,  interest 
thereon.  It  is  now  respectfully  submitted  that  Michigan 
Mutual  L.  Ins.  Oo.  v.  Kroh,  supra,  is  in  strict  accord  with  the 
rule  laid  down  by  all  the  text-writers  on  taxation,  and  that  it 
is  in  harmony  with  every  adjudicated  case  on  the  subject  ex- 
cept the  one  now  decided  by  the  court.  The  judgment  in 
the  case  cited  rests  upon  the  assumption  that  the  language 
found  in  section  6488,  to  the  effect  that  the  purchaser  at  a 
tax  sale  who  fails  to  acquire  title  shall  be  entitled  to  enforce 
a  lien  upon  the  land  for  the  amount  of  the  taxes,  penalties 
and  interest  due  thereon  at  the  time  of  sale,  together  with 
interest,  was  to  be  regarded  as  expressing  the  intention  of 
the  Legislature  in  respect  to  the  rights  of  the  purchaser  at 
such  sale  and  the  liability  of  the  delinquent  taxpayer. 

The  conclusion  reached  by  the  court  in  the  present  case 
seems  to  bo  predicated  upon  the  assumption  that  in  order  to 
arrive*  at  the  legislative  intent  in  the  respects  mentioned,  sec- 
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tion  6466,  which  relates  to  statutory  redemptions,  must  be 
carried  forward  over  twenty-two  intermediate  sections,  and 
amalgamated  with  section  6488,  which  relates  to  affording 
security  for,  and  defining  the  rights  of,  a  purchaser  at,  an  in- 
valid  tax  sale. 

From  this  I  dissent,  and  conclude  by  adopting  the  follow- 
ing language  from  the  opinion  of  the  court  in  Gage  v.  Pirtle, 
supra,  a  case  in  every  way  parallel  with  the  present :  '^  Had 
it  been  the  intention  that  the  land-owner  should  pay  an 
amount  equal  to  the  sum  which  would  had  to  have  been  paid 
upon  redemption  of  the  land  from  the  tax  sale,  it  would  have 
been  quite  easy  to  have  so  said  in  plain  terms,  instead  of  ex- 
pressing such  purpose  in  the  blind  and  roundabout  way  of 
this  statute.'^  To  hunt  for  the  intention  of  the  Legislature 
by  a  hidden,  circuitous  route  when  it  is  plainly  and  directly 
€xpressed,is  not  admissible. 

FUed  April  5, 1890. 


No.  14,241. 

The  Chicago,  St.  Louis  and  Pittsburgh  Railway  Com- 
pany t?.  BURGEB. 

BaHiBOAD. — Fire  from  Passing  Engine. — Negligence, — Liabiliiy  of  Company, — 
Where  a  railway  company  negligently  permits  dry  grass  and  other  com- 
bustible matter  to  accumulate  upon  its  right  of  way,  and  they  are  set  on 
fire  by  passing  engines,  and  the  fire  is  negligently  permitted  to  escape 
to  the  land  of  an  adjoining  owner,  without  negligence  on  his  part,  the 
company  is  liable. 

Same. — Contributory  Negligence. — It  is  not  contributory  negligence  for  the 
adjacent  owner  to  permit  dry  grass  and  stubble  on  his  land  which  will 
spread  fires  negligently  set  by  the  railway  company. 

Same. — Complaint. — Special   VerdicL — Theory  Proceeded  on.  —  Judgment, — 
Where  the  complaint  proceeds  upon  the  theory  that  the  plaintiff's  in- 
jury was  caused  by  the  negligence  of  the  defendant  in  permitting  rub- 
bish, and  other  combustible  matter,  to  accumulate  on  its  right  of  way 
from  which  the  fire  escaped  to  th£  land  of  the  plaintiff;  while  the  Ter- 
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diet  rests  upon  the  theory  that  the  iujury  was  occasioued  by  the  negli- 
gence of  the  company  in  failing  to  provide  its  engines  with  proper  spark- 
arresters,  a  judgment  for  the  plaintiff  based  thereon  will  not  be  sus- 
tained. 
Same. — Speeial  Verdict. — Finding  of  Negligence, — Mere  Ooncltuion. — A  spe- 
cial verdict  should  state  facts,  not  conclusions.  A  finding  that  one  of 
the  parties  has  been  guilty  of  negligence  is  a  mere  statement  of  a  con- 
clusion, and  will  not  support  a  judgment. 

From  the  Jasper  Circuit  Court. 

N.  O.  Iio88y  E.  P.  Hammond  and  W.  B,  Ariatin,  for  appel- 
lant. 

L  W.  Yeoman  and  8.  P.  Thompson,  for  appellee. 

Coffey,  J. — This  action  was  prosecuted  in  the  circuit 
court  to  recover  damages  for  th6  destruction  of  the  appellee's 
meadow  by  fire,  on  account  of  the  alleged  negligence  of  the 
appellant. 

We  have  experienced  much  difficulty  in  determining  the 
theory  upon  which  the  complaint  proceeds.  With  some  re- 
luctance we  have  concluded  that  the  complaint  proceeds  upon 
the  theory  that  the  appellant  was  guilty  of  negligence  in 
permitting  rubbish  and  combustible  material  to  accumulate 
upon  its  right  of  way,  by  means  of  which  fire  was  communi- 
cated to  the  appellee's  premises,  resulting  in  the  injury  of 
which  he  complains. 

The  complaint  alleges  that  appellant's  right  of  way  was 
fenced,  on  the  north  side,  with  a  wire  fence,  against  which 
dry  grass,  weeds,  and  rubbish,  and  other  inflammable  mate- 
rial, had  drifted  and  lodged,  without  any  fault  of  the  appel- 
lee, and  was  allowed  to  remain  by  the  negligence  of  the  ap- 
pellant ;  that  the  appellee's  meadow  was  covered  with  dry 
grass,  either  left  for  seed,  or  the  after-grass  grown  after  mow- 
ing ;  that  the  locomotive  engine,  drawing  a  train  of  cars  on 
appellant's  said  road,  as  the  same  moved  across  appellee's  land, 
in  an  easterly  direction,  dropped  and  permitted  to  escape 
therefrom  sparks  and  coals  of  fire,  which  sparks  and  coals  of 
fire  were   allowed  and  permitted  to  escape  from  the  flue^ 
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smoke-stack,  and  ash-pan  by  the  negligence  and  careless- 
ness of  appellant,  in  part,  in  not  providing  a  proper  flue, 
smoke-stack,  spark-arrester,  and  ash-pan,  and  other  means 
to  arrest  the  escape  of  sparks  and  fire,  and  in  part  from  the 
negligence  and  carelessness  of  appellant's  employees  in  oper- 
ating the  said  locomotive  engine,  whereby  the  said  coals, 
sparks,  and  fire  escaped  from  appellant's  locomotive  and  en- 
gine, and  falling  upon  said  inflammable  material  upon  appel- 
lant's right  of  way,  and  along  appellant's  said  fence,  as  well  as 
upon  the  appellee's  ground  on  the  north  side  of  appellant's 
track  and  right  of  way,  communicated  fire  to  such  inflamma- 
ble material  and  dry  grass,  from  whence  the  fire  so  kindled, 
without  the  fault  of  the  appellee,  and  by  the  negligence  of 
the  appellant,  spread  upon  and  over  appellee's  said  meadow- 
land,  destroying  his  grass  to  his  damage,  etc. 

The  court  overruled  a  demurrer  to  the  complaint,  and 
upon  issues  formed  the  cause  was  tried  by  a  jury,  who,  un- 
der the  instructions  of  the  court,  returned  a  special  verdict; 
The  court  rendered  judgment  for  the  appellee,  from  which 
this  appeal  is  prosecuted. 

It  is  first  insisted  by  the  appellant  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

We  do  not  agree  with  the  appellant  in  this  contention. 
It  is  settled  by  the  repeated  decisions  of  this  court  that 
where  a  railroad  company  negligently  permits  dry  grass  and 
other  combustible  matter  to  accumulate  upon  its  right  of 
way,  which  are  set  on  fire  by  passing  engines  and  the  fire  is 
negligently  permitted  to  escape  to  the  land  of  an  adjoining 
owner,  without  negligence  on  his  part,  such  company  is 
liable  for  the  injury  resulting  from  such  fire.  Louismlley  etc., 
R.  W.  Co.  V.  Parks,  97  Ind.  307;  Louisville,  etc.,  R,  W.  Go., 
v.  Krinning,  87  Ind.  351 ;  Pittsburgh,  etc.,  R.  W.  Co.  y, 
Jones,  86  Ind.  496 ;  Louisville,  etc.,  R.  W.  Go.  v.  Hanmann^ 
«7  Ind  422 ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Hixon,  110  Ind. 
225;  Indiana,  etc.,  R.  W.  Co.  v.  Overman,  110  Ind.  538, 

The  right  of  way  of  a  railroad  company  is  only  an  ease* 
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ment,  the  fee  remainiDg  in  the  owner  of  the  soil^  but  the 
railroad  company  has  the  exclusive  right  of  possession^  so 
that  the  owner  of  the  fee  has  no  right  to  enter  and  remove 
combustibles.  If  the  company  permits  them  to  accumulate^ 
that  fact  may  warrant  a  finding  of  negligence  on  the  part 
of  the  company^  and  it  is  not  contributory  negligence  for 
the  adjacent  owner  to  permit  dry  grass  and  stubble  on  his 
land  which  will  spread  fires  negligently  set  by  the  railroad 
company.     Pittsburgh,  etc.,  R.  W,  Co.  v.  Jones,  supra. 

It  sufficiently  appears  from  the  complaint  before  us  that 
the  appellant  sufiered  combustible  material  to  accumulate 
upon  its  right  of  way  which  was  set  on  fire  by  a  passing  en- 
gine, and  that  the  appellant  negligently  permitted  such  fire 
to  escape  to  the  land  of  the  appellee. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint. 

It  is  also  contended  by  the  appellant  that  the  special  ver- 
dict of  the  jury  is  not  sufficient  to  authorize  a  judgment  for 
the  appellee. 

It  appears  from  the  special  verdict  that  the  appellee's 
meadow  was  covered  with  dry  grass  which  had  grown  up 
afler  the  mowing  season.  At  the  time  the  fire  occurred  the 
wind  was  blowing  from  the  southwest.  The  fire  caught  in 
the  dry  grass  in  the  appellee's  meadow  north  of  the  appel- 
lant's right  of  way,  and  from  sixty  to  sixty-six  feet  north  of 
the  center  of  appellant's  track.  The  fire  originated  from 
sparks  or  coals  of  fire  emitted  by  a  passing  engine. 

In  addition  to  finding  the  facts  above  stated,  the  jury,  in 
their  special  verdict,  say  :  "  The  defendant's  locomotive, 
from  which  the  fire  escaped,  was  not  provided  with  a  proper 
spark-arrester.  The  defendant  was  guilty  of  negligence  in 
allowing  fire  to  escape  from  its  locomotive  and  spread  upon 
plaintiff's  land.  *  *  *  The  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury  to  the  plaintiff's 
meadow." 

It  will  be  observed  that  the  verdict  rests  upon  a  theory 
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entirely  different  from  that  upon  which  the  complaint  pro- 
ceeds. The  complaint  proceeds,  as  we  have  seen,  upon  the 
theory  that  the  appellee's  injury  occurred  by  reason  of  the 
negligence  of  the  appellant  in  permitting  rubbish  and  other 
combustible  matter  to  accumulate  upon  its  right  of  way, 
from  which  fire  escaped  to  the  land  of  the  appellee,  while 
the  verdict  rests  upon  the  theory  that  the  appellee's  injury 
was  occasioned  by  the  negligence  of  the  appellant  in  failing 
to  provide  its  engines  with  proper  spark-arresters. 

The  appellee  must  recover,  if  at  all,  upon  the  case  as  made 
by  his  complaint,  and  not  upon  some  other  which  he  might 
have  made.  Thomas  v.  Dale,  86  Ind.  435 ;  Hasaelman  r. 
Garrolly  102  Ind.  153. 

But  the  verdict  is  not  sufficient  to  warrant  a  judgment  for 
the  appellee  upon  either  theory. 

The  statements  of  the  jury  to  the  effect  that  the  engine 
from  which  the  fire  escaped  was  not  provided  with  a  proper 
spark-arrester,  that  the  appellant  was  guilty  of  negligence  in 
permitting  the  fire  to  escape  from  the  engine,  and  that  the 
negligence  of  the  appellant  was  the  proximate  cause  of  the 
injury  to  the  appellee,  are  merely  the  statements  of  conclu- 
sions. It  is  the  province  of  a  special  verdict  to  state  facts, 
and  not  conclusions. 

To  Warrant  the  court  in  rendering  judgment  against  the 
appellant  on  account  of  negligence,  there  should  be  such  a 
finding  of  facts  as  would  enable  the  court  to  say,  as  a  matter 
of  law,  that  the  appellant  had  been  guilty  of  negligence.  A 
special  verdict  should  be  limited  to  the  case  made  by  the 
pleadings,  should  find  all  the  facts  proven  under  the  issues, 
and  should  not  embody  statements  of  conclusions  of  law  or 
fact.  A  finding  that  one  of  the  parties  has  been  guilty  of 
negligence  has  often  been  held  by  this  court  to  be  a  mere 
statement  of  a  conclusion.  Pittsburgh,  etc.,  JB.  W.  Go.  t. 
Adams,  105  Ind.  151 ;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer^ 
98  Ind.  186 ;  Indianapolis,  etc.,  R.  W.  Co.  v.  Bush,  101  Ind, 
582  ;  Conner  v.  Citizens  St.  R.  W.  Co.,  105  Ind.  62  ;  Louis- 
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vUle,  etc.,  B.  R.  Co.  v.  Balch,  105  Ind.  93 ;  Louisville,  etc., 
B.  W.  Go.  V.  Frawley,  110  Ind.  18. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 

Filed  June  6,  1890. 


No.  12,139. 
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Bailboab. — Aeeident  at  Oromng, — EMenee, — Re$  OesUe. — In  an  action  for 
injuries  sustained  at  a  railroad  crossing  by  collision  with  a  train,  it  was 
competent  for  the  plaintiff's  mother,  who  was  present  when  her  hus- 
band and  daughter  left  home  on  the  evening  of  the  accident,  to  testify 
as  to  what  was  said  as  to  their  destination  when  about  to  depart,  such 
evidence  being  a  part  of  the  ret  gesUx, 
Same. — Injftry  ty  CoUimon  loith  Ti^ain  al  Cromng, — Om^ri&utory  Negligence. — 
Burden  an  Injured  Fttrty. — Where  a  party  crossing  a  railroad  track  is 
injured  by  a  collision  with  a  train,  the  fault  is,  prima  facicy  his  own,  and 
^2^  >^'  he  must  show  affirmatively  that  his  fault  or  negligence  did  not  con- 

148   310  tribute  to  the  injury  before  he  is  entitled  to  recover  for  such  injuxy. 

124   280  Same. — Vigilance. — Burden  oj  BrooJ. — TSuin  Making  up  Time. — The  burden 
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is  on  one  injured  by  a  collision  with  a  train  at  a  railroad  crqjsstng  to 
show  by  a  preponderance  of  the  evidence  that  he  vigilantly  used  his 
eyes  and  ears  to  ascertain  if  a  train  of  cars  was  approaching.  The 
124^  280  ^&c^  that  the  train  is  behind  time,  and  is  running  faster  than  usual  at 

fi7l    172  ^Y^Q  creasing,  does  not  excuse  him  from  exercising  the  care  and  caution 

required  of  him  when  the  train  is  running  at  its  usual  rate. 

Same. — Erroneous  Ingiituition, — Obstiticiion  of  View. — Failure  to  Give  Signak, 
— Contributory  Negligence.— It  was  error  to  instruct  the  jury  that  if  the 
view  was  obstructed  and  there  was  a  failure  to  ring  the  bell  or  sound 
the  whistle  within  eighty  rods  of  the  crossing,  they  might  infer  want  of 
contributory  negligence  in  attempting  to  cross  the  railroad  track  under 
any  circumstances  which  would  have  made  it  reasonably  safe  on  the 
supposition  that  the  engine  and  train  were  eighty  rods  away. 

Same. — Instruction. — Contributory  Negligence. — Inference  to  be  Drawn  by  Jury. 
— An  instruction  that  if  the  whistle  was  not  sounded  nor  the  bell  rung 
this  was  a  circumstance  tending  to  show  want  of  contributory  negligence 
is  erroneous ;  as,  also,  is  an  instruction  that  if  there  is  nothing  in  the 
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evidence  tending  to  show  contributoiy  negligence  the  jury  may,  with- 
out proof,  infer  there  was  none. 

8ame. — Instruction. — Care  JRequvred  in  Case  of  Obstruction  to  Sight  or  Hearing. 
— It  is  proper  to  instruct  the  jury  that  if  there  were  any  obstructions  to 
sight  or  hearing  in  the  direction  of  the  approaching  train  as  the  plain- 
tiff neared  the  crossing,  the  obstructions  required  increased  care  on  the 
part  of  the  plaintiff  in  approaching  the  crossing.  The  care  must  be  in 
proportion  to  the  increase  of  danger  that  may  come  from  the  use  of  a 
highway  at  such  a  place. 

Evidence. — Objection  to. — Must  he  Specific. — No  question  is  presented  by  an 
objection  that  offered  evidence  is  **  incompetent,  irrelevant  and  imma- 
teriaL"    The  objection  must  be  specific. 

Same. — Examination  of  I^rties. — Admission  in  Evidence  of  Answers  to  Iniarog^ 
atories. — Objection  of  Irrelevancy. — The  plaintiff  having  the  right  to  intro- 
duce in  evidence  the  answers  to  questions  propounded  to  the  de- 
fendant (section  359,  B.  S.  1881),  the  defendant  can  not  complain  of 
their  introduction  on  the  ground  of  irrelevancy,  since  if  the  interrqgor 
tories  are  irrelevant  he  should  move  their  rejection,  and  if  the  answers 
are  irrelevant  the  fault  is  his  own. 

From  the  Marion  Superior  Court. 

jP.  a.  Hendricksy  A.  W,  Hendricks^  C.  Baker,  0.  B.  Hord, 
A*  Baker  and  E.  Daniehy  for  appellant. 

i.  RiUery  E.  F.  Bitter  and  B.  W.  Rittery  for  appellee. 


Berkshire^  C.  J. — The  appellee  was  the  plaintiff  below 
and  appellant  the  defendant.  The  gravamen  of  the  action 
is  negligence,  and  in  the  complaint  there  is  the  proper  nega- 
tion of  contributory  negligence. 

The  appellant  answered  in  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  a  verdict  re- 
turned in  favor  of  the  appellee,  and  over  a  motion  for  a  new 
trial  judgment  was  rendered  upon  the  verdict.  From  the 
judgment  at  special  term  an  appeal  was  taken  to  general 
term,  and  from  its  judgment  affirming  the  judgment  in 
special  term  this  appeal  is  prosecuted. 

Several  errors  have  been  assigned,  but  we  are  only  con- 
cerned with  certain  questions  arising  out  of  the  court's  ac- 
tion in  overruling  the  motion  for  a  new  trial. 

It  18  not  our  province  to  determine  whether  the  twenty 
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sixth  question  put  by  the  appellee  to  the  witness  John 
Ki^el,  and  his  answer  thereto,  were  or  were  not  improper, 
for  the  reason  that  no  specific  objection  was  made  to  the 
same.  It  has  been  held  time  and  again  that  a  general  ob- 
jection to  the  admission  of  evidence  in  answer  to  a  question 
propounded  to  a  witness  raises  no  question  for  our  consider- 
ation. The  objection  which  we  find  in  the  record  is  that  the 
evidence  "  is  improper  and  incompetent."  This  is  a  stereo- 
typed objection  to  the  admission  of  offered  evidence  that  is 
without  value  for  any  purpose. 

There  is  no  available  error  in  the  record  as  to  the  ruling 
of  the  court  in  allowing  the  witness  Oliver  Klingensmith 
to  answer  question  twenty-seven,  propounded  to  him  by 
the  appellee.  The  objection  made  was :  *^  We  object  to  it  as 
not  rebutting  anything,  and  as  incompetent  and  irrelevant, 
and  immaterial,  and  having  nothing  to  do  with  the  matter.'^ 
The  objection  is  too  general,  but  in  view  of  the  testimony 
as  to  the  distance  the  road  crossings  were  from  each  other, 
introduced  by  the  appellant,  and  the  furthcf  testimony  in- 
troduced by  the  appellant  as  to  the  different  points  at  which 
the  whistle  was  sounded,  we  are  of  the  opinion  that  the 
question  and  answer  were  proper.  The  illustrations  given 
by  counsel  for  the  appellant  in  their  original  brief  are  not 
parallel  cases.  What  we  have  said  as  to  the  question  put 
and  answer  given  thereto  by  the  witness  Oliver  Klingen* 
smith,  applies  equally  to  the  question  propounded  to  Francis 
Mathes  and  his  answer  to  the  same. 

The  objection  to  the  twenty-first  question  asked  of  Mrs. 
Sarah  F.  Howard,  and  her  answer  thereto,  is  that  the  evi- 
dence ^Ms  incompetent,  irrelevant  and  immaterial."  The 
objection  is  unavailing. 

The  objections  to  questions  seventeen  and  eighteen,  pro- 
pounded to  this  witness,  and  her  answers  thereto,  are  un- 
availing. 

The  testimony  was  not  improper.  The  witness  was  the 
mother  of  the  appellee  and  the  wife  of  Dr.  Howard,  who 


MAY  TERM,  1890.  283 

The  CinciDnatiy  Indianapolis,  St.  Louis  and  Chicago  K'y  Co.  v.  Howard. 

lost  his  life  in  the  accident  involved  in  this  controversy. 
When  the  husband  and  daughter  left  their  home,  which  was 
also  the  home  of  the  witness^  on  the  fatal  evening,  she  was 
present.  What  was  said  when  they  were  about  to  depart  as 
to  their  destination  was  not  mere  hearsay,  but  was  a  part  of 
the  res  gestae.  It  was  preliminary  to  what  afterwards  hap- 
pened.    Such  testimony  is  always  competent. 

The  appellee  was  permitted  by  the  court  to. introduce  in 
evidence  certain  answers  given  to  certain  interrogatories 
propounded  by  the  appellee  to  the  appellant. 

Section  359,  R.  S.  1881,  entitled  the  appellee  to  propound 
interrogatories  to  the  appellant  relative  to  the  matter  in  con- 
troversy, and  required  the  appellant  to  answer  the  same. 
After  the  interrogatories  had  been  answered,  by  virtue  of 
the  same  section  of  the  statute,  it  was  the  appellee's  right  to 
introduce  the  answers  in  evidence  if  she  so  desired.  If  the 
interrogatories  were  not  relevant  the  appellant  should  have 
moved  their  rejection ;  if  the  appellant  gave  irrelevant  an- 
swers to  the  interrogatories,  that  was  its  own  fault,  and  it 
can  not  complain  that  they  were  introduced  in  evidence. 

This  brings  us  to  the  questions  arising  in  the  record  be- 
cause of  the  instructions  given  to  the  jury  by  the  court  and 
those  refused. 

This  is  an  action  to  recover  damages  because  of  injuries  to 
the  appellee  occasioned  by  an  accident  occurring  at  a  point 
where  the  appellant's  railroad  crosses  a  certain  highway  lo- 
cated in  Marion  county,  Indiana. 

The  appellee  and  her  father,  Dr.  Howard,  were  in  a  buggy, 
drawn  by  one  horse,  and  were  in  the  act  of  passing  over  the 
railroad  track  when  struck  by  one  of  the  appellant's  loco- 
motive engines  pulling  a  train  of  cars  along  its  said  railroad 
and  across  said  highway. 

The  correctness  of  the  instructions  depends  upon  the  dutfbs 
and  liabilities  of  the  parties  under  the  recognized  rules  of 
law  in  such  cases.  And  at  this  point,  as  well  as  at  any  other, 
we  may  state  that  there  was  a  conflict  in  the  evidence  as  to 
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whether  the  whistle  was  sounded  and  the  bell  rung  as  the 
statute  law  of  the  State  then  required^  and  the  jury  having 
found  that  they  were  not,  we  are  concluded  by  the  finding, 
and  in  the  further  consideration  of  the  case  shall  take  it  for 
granted  that  the  appellant  was  guilty  of  negligence  contrib- 
uting to  the  disaster. 

This  will  leave  but  the  one  main  fact,  and  the  questions 
which  are  involved  relating  to  it,  the  want  of  contributory 
negligence  on  the  appellee's  part. 

■  In  Hathaway  v.  Toledo,  etc,,  JS.  W.  Co.,  46  Ind.  25,  the  fol- 
lowing instruction  was  held  to  be  correct  as  a  statement  of 
the  law :  "  When  a  person  crossing  a  railroad  track  is  inr 
jured  by  a  collision  with  a  train,  the  fault  is,  prima  facie,  his 
own,  ancij  he  must  show  affirmatively,  that  his  fault  or  negli- 
gence did  not  contribute  to  the  injury,  before  he  is  entitled 
to  recover  for  such  injury." 

In  the  case  of  Cincinnati,  etc,  JK.  jB.  Co.  v.  Butler,  103 
Ind.  31,  it  is  said :  "  In  cases  where  contributory  negligence 
may  be  claimed,  it  is  settled  in  this  court  that  the  absence  of 
contributory  negligence  is  part  of  the  plaintiff's  case,  both 
as  to  averment  and  proof.'' 

In  Lyons  v.  Terre  Haute,  etc.,  J2.  R.  Co.,  101  Ind.  419,  it 
is  said:  '^It  is  too  welL  settled  to  admit  of  debate  that  a 
party  who  sues  for  an  injury  to  person  or  property  resulting 
from  negligence  must  prove  that  he  was  himself  without 
negligence.  Cinciniiati,  etc.,  R.  W.  Co.  v.  Hiltzhauer,  99  Ind. 
486,  and  authorities  cited." 

In  Indiana,  etc.,  R.  W.  Go.  v.  Greene,  106  Ind.  279,  it  is 
said  by  this  court :  '^  It  may  suffice  to  say,  since  it  is  the 
established  rule  of  this  court,  as  it  is  of  the  courts  in  a  large 
majority  of  the  States,  that  it  must  be  affirmatively  shown 
that  the  injured  party  was  in  the  exercise  of  due  care  at  the 
time  the  accident  occurred.  At  least,  it  must  be  made  to  ap* 
pear  that  want  of  care  on  his  part  in  no  way  contributed  to 
bring  about  the  injury,  or  helped  to  produce  the  accident  for 
which  compensation  is  sought." 
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In  view  of  these  aathorities  the  followiDg  instructions 
asked  by  the  appellee,  and  given  by  the  court,  were  erro- 
neous : 

"  No.  2.  A  traveller  upon  a  public  highway  in  this  State 
has  a  right  to  assume  that  a,  railroad  company,  whose  track 
crosses  such  highway,  will  obey  the  law  and  give  the  signals 
required  by  law  upon  the  approach  of  trains  to  such  cross- 
ing, and  (although  the  failure  to  give  such  signals  does  not 
release  the  traveller  from  exercising  due  care),  if  no  such 
signals  are  given,  and  the  view  is  obstructed  and  there  are 
no  indications  to  the  contrary,  the  traveller,  is  not  guilty  of 
contributory  negligence  in  assuming  that  no  train  is  advanc* 
ing  upon  such  crossing  within  eighty  rods  thereof. 

"  No.  4.  The  burden  is  upon  the  plaintiff  to  show  that 
there  was  no  negligence  upon  her  part  contributing  to  the 
injury  complained  of;  but  this- need  not  necessarily  be  shown 
by  directly  affirmative  evidence,  but  may  be  shown  by  prov- 
ing the  facts  and  circumstances  from  which  it  may  be  in- 
ferred. If  all  of  the  circumstances  under  which  the  said 
injury  occurred  are  put  in  evidence,  and  upon  an  examina- 
tion of  them  nothing  is  found  in  acts  or  omissions  showing 
contributory  negligence,  or  ground  for  suspecting  or  infer- 
ring such  negligence  on  the  part  of  the  plaintiff,  the  infer- 
ence of  care  upon  her  part  may  be  drawn  from  the  absence 
of  all  appearance  of  fault,  either  positive  or  negative,  on  the 
part  of  plaintiff,  in  the  circumstances  under  which  the  in- 
jury was  received ;  and  in  considering  the  question  of  due 
care  on  her  part,  you  have  a  right  to  take  into  consideration, 
together  with  the  other  facts  and  circumstances  in  the  case, 
the  instinct  of  self-preservation  and  the  known  and  ordi- 
nary disposition  of  all-  persons  to  guard  themselves  against 
danger. 

"No.  5."  It  was  the  duty  of  the  defendant,  by  her  em- 
ployees in  charge  of  such  train  in  approaching.said  crossing, 
when  not  less  than  eighty  (80)  nor  more  than  one  hundred 
(100)  rods  distant  therefrom,  to  sound  the  whistle  on  such 
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engine  distinctly  three  (3)  times^  and  to  ring  the  bell  upon 
such  engine  continuously  from  the  time  of  sounding  subh 
whistle  until  such  engine  had  fully  passed  said  crossing; 
and  although  the  failure  to  give  such  warning  of  the  ap- 
proach of  such  train^  did  not  relieve  the  plaintiff  from  ex- 
ercising due  care  to  avoid  the  injury^  yet  if  no  such  warning 
was  given,  the  absence  of  such  warning  is  a  circumstance  to 
be  considered  in  determining  whether  such  care  was  exer- 
cised by  the  plaintiff." 

The  second  instruction  could  have  lead  the  jury  to  no 
other  conclusion,  if  the  view  was  in  some  way  obstructed  be- 
tween that  |>art  of  the  highway  over  which  the  appellee  was 
approaching  the  crossing  and  the  railroad,  and  there  had  been 
a  failure  to  sound  the  whistle  attached  to  the  locomotive 
engine  or  ring  its  bell  within  eighty  rods  of  the  crossing, 
and  if  she  could  have  crossed  in  safety  had  the  approaching 
train  been  eighty  rods  away,  than  that  she  was  not  guilty  of 
contributory  negligence,  even  though  she  drove  upon  the 
crossing  without  stopping  to  look  or  listen  for  an  approach- 
ing train.  In  other  words,  from  a  slight  obstruction  of  the 
view,  and  a  failure  to  ring  the  bell  or  sound  the  whistle,  the 
jury  might  infer  want  of  contributory  negligence  in  attempt- 
ing to  cross  the  railroad  track  under  any  circumstances  which 
would  have  made  it  reasonably  safe  on  the  supposition  that 
the  engine  and  train  were  eighty  rods  away. 

By  the  fourth  instruction  the  jury  are  told,  substantially, 
that  if  there  is  nothing  in  the  evidence  tending  to  show  con- 
tributory negligence,  they  may  without  proof  infer  there  was 
no  such  negligence. 

By  the  fifth  instruction  the  jury  are  told  that  if  the  whistle 
was  not  sounded  nor  the  bell  rung,  this  was  a  circum- 
stance tending  to  show  want  of  contributory  negligence,  and 
as  a  logical  sequence  (if  it  were  a  circumstance  in*  that  direc- 
tion), the  jury  were  told  that  they  might  find  therefrom  that 
it  was  sufficient  to  establish  the  fact,  as  it  was  for  them  to 
.   determine  as  to  the  weight  of  the  evidence.  ' 
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This  very  instruction  maj  have  misled  the  jury,  and 
caused  them  to  find  want  of  contributory  negligence. 

The  court  should  have  given  instructions  numbers  three,  . 
eight  and  eleven,  or  their  equivalent,  asked  by  the  appellant, 
as  they  stated  the  law  correctly,  and  were  applicable  to  the 
evidence : 

"  No.  3.  The  burden  is  on  the  plaintiff  to  show,  by  a  pre- 
ponderance of  the  evidence,'  that  she  and  her  father  vigi- 
lantly used  their  eyes  and  ears  to  ascertain  if  a  train  of  cars 
was  approaching,  and  if  this  has  not  been  shown  to  you  by 
a  preponderance  of  the  evidence,  the  plaintiff  can  not  re- 
cover/' 

*'  No.  8.  When  a  person  crossing  a  railroad  track  is  injured 
by  collision  with  a  train,  the  fault  is,  prima  fade^  her  own, 
and  she  must  show  affirmatively  that  her  fault  or  negligence 
did  not  contribute  to  the  injury  before  she  is  entitled  to  re- 
cover for  such  injury." 

'^  No.  11.  The  fact  that  the  train  was  behind  time,  and  was 
running  faster  than  its  usual  speed  at  the  crossing  to  make 
up  time,  did  not  excuse  the  plaintiff  or  her  father  from  ex* 
ercising  the  care  and  caution  required  of  them  when  the 
train  was  on  time,  and  running  at  its  usual  rate  of  speed  at 
that  crossing." 

In  Hinckley  v.  Gape  Cod  B.  R.  Co.y  120  Mass.  267,  it  is 
said :  ^*  Mere  proof  that  the  negligence  of  the  defendant  was 
a  cause  adequate  to  have  produced  the  injury  will  not  enable 
a  plaintiff  to  recover,  as  it  does  not  necessarily  give  rise  to 
the  inference  of  due  care  upon  his  part,  proof  of  which  is 
essential  to  his  case."     See  Sherlock  v.  Ailing,  44  Ind.  184. 

In  Indiana,  etc.,  R.  W.  Co.  v.  Oreene,  supra,  it  is  further 
said :  ''  The  facts  and  circumstances^  illustrating  the  conduct 
of  the  injured  person  at  the  time  of  the  accident,  must  be 
made  to  appear.  If  from  these  the  inference  can  be  drawn 
that  proper  caution  was  exercised,  it  may  then  be  said,  the 
presumption  of  contributory  negligence  has  been  affirma- 
tively removed."     The  trial  court  in  that  case  gave  the  fol- 
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lowing  instruction  :  '^  The  allegation  that  the  injury  occurred 
without  the  fault  or  negligence  of  the  plaintiff's  intestate, 
must  be  proved  by  the  plaintiff,  but  at  the  same  time  it  is  a 
negative  averment,  and  if  the  plaintiff  has  shown  by  the 
evidence  that  the  injury  occurred  as  charged,  resulting  in 
the  death  of  the  plaintiff's  intestate,  and  that  it  was  caused 
by  the  negligence  of  the  defendant  as  charged,  without 
showing  any  contributory  negligence  or  ground  for  infer- 
ring, or  reasonably  suspecting  such  negligence,  she  will  be 
entitled  to  recover  without  making  direct  and  affirmative 
proof  on  that  subject.  In  the  absence  of  circumstances  to 
show  or  suggest  it,  there  is  no  presumption  of  contributory 
negligence/' 

This  instruction  was  held  to  be  erroneous,  and  the  court 
said,  speaking  of  the  appellant :  '^  He  must  show  the  facts, 
as  well  those  which  relate  to  his  share  in  the  transaction  as 
those  which  relate  to  the  defendant's,  and  if  upon  the  whole 
case  the  inference  of  negligence  arises  against  the  defendant, 
and  of  due  care  on  his  part,  he  may  recover.  The  fact  that 
a  person  travelling  on  a  highway  comes  in  collision  with  a 
train  on  a  railway  crossing  is  of  itself  sufficient  to  suggest  a 
presumption  of  contributory  negligence  against  him  in  a  suit 
for  compensation."  Gindnnati,  etc.,  R,  R.  Go,  v.  Butler^  su* 
pra;  Hathaway  "7.  Toledo,  etc.,  R.  W.  Go.,  supra;  see  Toledo, 
etc.,  R.  W.  Co,  V.  Brannagan,  75  Ind.  490,  upon  the  last 
proposition  above. 

It  is  the  rule  that  a  person  before  crossing  a  railroad  track 
must  stop,  look,  and  listen,  and  it  applies  to  pedestrians  as  well 
as  to  others.  Pennsylvania  R.  W.  Co.  v.  Aiken,  18  Atl.  Rep. 
(Pa.)  619;  Butlerv.  GeUysburg,etc.,  R.  R.  Co.,  126  Pa.  St.  160. 

In  Allen  v.  Maine,  etc.,  R.  R.  Co.,  19  All.  Rep.  (Me.)  105, 
it  is  said :  "  The  evidence  shows  that,  at  twenty-five  or  thirty 
feet  from  the  crossing,  the  approaching  train  from  Bath 
might  have  been  seen  by  the  plaintiff  several  hundred  feet 
distant  from  the  crossing.  The  plaintiff  did  not  look  in  that 
direction  until  his  horse's  forefeet  were  between  the  rails. 
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Was  the  neglect  on  his  part  to  look  in  that  direction  a  want 
of  ordinary  care  and  prudence?,  Is  a  traveller  justified  in 
driving  upon  a  railroad  crossing,  in  the  absence  of  safety 
signals  giving  him  the  right  to  cross^  without  looking  for  an 
approaching  train  ?  It  has  been  many  times  decided  in  this 
court  that  the  traveller,  before  crossing  a  railroad  must  both 
look  and  listen.  *  *  If  the  crossing  at  which  the  plaintiff  was 
injured  is  so  constructed  that  an  approaching  train  can  not  be 
seen  until  a  traveller  comes  very  near  to  the  railroad  tracks 
common  prudence  requires  him  to  approach  at  such  speed 
that  when  an  approaching  train  may  be  seen^  he  may  be  able 
to  stop^  and  allow  such  train  to  pass." 

To  the  same  effect  ate  our  own  cases.  Cincinnati,  etc.  It. 
jB.  Go.  v.  Butler f  supra,  and  cases  cited ;  Indiana,  etc,,  R. 
W.  do.  v.  Greeney  supra.  See,  upon  these  different  proposi- 
tions, Chicago^  etc.,  R.  W.  Co.  y.  Hedges,  118Ind.5;  Cones 
V.  Qndnnati,  etc.,  R.  W.  Cb.,  114  Ind.  328;  Ohio,  etc.,  R.  W. 
Co.  V.  Hill,  117  Ind.  56;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Pinchin,  112  Ind.  592 ;  Indiana,  etc.,  R.  W.  Co.  v.  Ham- 
mock, 113  Ind.  1. 

In  the  light  of  these  authorities  the  following  instruction 
requested  by  the  appellee,  and  given  by  the  court,  was  erro- 
neous : 

"  No.  8.  There  is  no  rule  of  law  which  requires  a  traveller 
upon  a  public  highway,  in  approaching  a  railroad  crossing, 
to  stop  his  team  still.  But,  in  determining  the  question  of 
plaintiff's  contributory  negligence,  it  is  for  you  to  say 
whether  the  course  pursued  by  the  plaintiff  was  such  as 
would  have  been  adopted  by  an  ordinarily  cautious  and  pru- 
dent person,  in  the  exercise  of  reasonable  care  to  avoid  in- 
jury, under  the  facts  and  circumstances  of  this  case  as  dis- 
closed by  the  evidence.  And  I  leave  it  for  you  to  say  whether 
there  were  such  obstructions  to  the  view  of  the  train  that 
did  the  injury,  and  such  lack  of  warning  on  the  part  of  the 
defendant  of  its  approach  as  would  lead  an  ordinarily  can- 
Vol.  124.— 19 
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tious  and  prudent  man^  in  the  exercise  of  reasonable  care  to 
avoid  injury,  to  believe  that  no  train  was  approaching  within 
such  distance  of  the  crossing  as  to  make  his  endeavor  to 
pass  the  same  dangeroiis.^^ 

From  this  instruction  the  jury  could  well  infer,  if  it  ap- 
peared that  there  was  some  lack  of  warning  that  the  train 
was  approaching  the  crossing,  and  that  the  view  between  the 
appellee  and  the  approaching  train  was  obstructed,  that  it 
then  became  a  question  for  their  determination  as  to  whether 
such  lack  of  warning,  together  with  the  obstructed  view, 
were  sufficient  to  lead  a  person  of  ordinary  prudence  and 
judgment  to  the  conclusion  that  there  was  no  train  ap- 
proaching within  such  a  distance  as  to  render  it  unsafe  for 
the  appellee  and  her  father  to  attempt  to  pass  over  the 
track ;  and  if  so,  then  they  were  not  guilty  of  negligence  in 
attempting  to  pass  over  without  first  stopping  and  exercising 
their  senses  of  hearing  and  sight. 

In  our  opinion  instruction  number  fifteen,  asked  by  the 
appellant,  contained  a  correct  statement  of  the  law,  and 
should  have  been  given.     This  instruction  reads  thus : 

"  No.  15.  If  there  were  any  obstructions  to  sight  or  hear- 
ing in  the  direction  of  the  approaching  train,  as  the  plaintifi^ 
and  her  father  neared  the  crossing,  the  obstructions  required 
increased  care  on  the  part  of  the  plaintiff  and  her  father  on 
approaching  the  crossing.  In  such  case  the  care  must  be  in 
prpportion  to  the  increase  of  the  danger  that  may  come  from 
the  use  of  the  highway  at  such  a  place." 

When  applied  to  the  evidence  in  the  case,  all  of  the  fore- 
going instructions  asked  by  the  appellant  were  exceedingly 
pertinent  as  well  as  proper. 

While  we  do  not  condemn  instruction  number  one,  asked 
by  the  appellee  and  given  by  the  court,  in  the  abstract,  we 
think  that  there  was  no  evidence  which  made  it  pertinent, 
and  that  it  was  calculated  to  mislead  the  jury.  The  said 
instruction  is  as  follows : 
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"  No.  1.  If  you  find  from  the  evidence  that  the  plaintiff 
vas  injured  by  the  defendant's  train  while  travelling  upon  a 
public  highway,  as  alleged  in  her  complaint,  that  the  whistle 
was  not  sounded  and  the  bell  rung  as  required  by  law,  as 
said  train  approached  said  crossing,  and  that  plaintiff  was 
misled  by  defendant's  failure  to  give  such  warning,  and  with- 
out fault  or  negligence  on  her  part,  and  without  notice  of  \ 
the  approach  of  said  train,  was  placed  in  a  position  of  great  J 
peril,  and,  in  the  excitement  of  that  peril,  and  in  the  effort 
"  to  escape,  made  a  mistake  as  to  the  proper  course  to  be  pur- 
sued, and  injury  resulted,  such  error  of  judgment  is  not  con- 
tributory negligence  and  will  not  bar  a  recovery  by  her  for 
the  injury  sustained." 

We  may  add  furtb'er,  that  we  find  no  evidence  tending  to 
rebut  contributory  negligence  on  the  appellee's  part.  In 
view  of  the  authorities,  not  a  circumstance. 

As  to  the  circumstances  which  found  the  appellant  and 
her  father  on  the  crossing  when  the  misfortune  overtook 
them,  the  evidence  is  an  entire  blank.  Whether  or  not  they 
saw  the  train  approaching,  or  heard  the  sound  which  a  mov- 
ing train  gives  out,  and  were  deceived  as  to  the  distance  it 
was  from  them  and  attempted  to  cross  the  track  notwith- 
standing, we  do  not  know.  The  rate  of  speed  at  which  they 
approached  the  crossing,  and  whether  or  not  they  stopped 
and  exercised  their  senses  of  hearing  and  sight,  are  facts 
which  do  not  appear  in  the  evidence. 

In  view  of  the  authorities  which  we  have  cited,  and  espe- 
cially the  cases  of  Indiana,  etc.,  R.  W.  Co.  v.  Oreene^  supra, 
and  Otneinnatij  do.,  R,  R.  Co.  v.  Butler,  supra,  the  case  at  bar 
seems  to  have  been  tried  upon  a  theory  entirely  erroneous. 
The  case  of  Pittsburgh,  etc.,  R.  W.  Co.  v.  Martin,  82  Ind. 
476,  relied  upon  by  the  appellee,  is  not  in  harmony  with 
our  earlier  cases,  and  is  out  of  line  with  those  more  recent, 
the  later  cases  following  the  earlier  ones,  and  upon  the  ques- 
tions involved  in  the  present  case  can  not  be  regarded  as  an 
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authority  since  the  case  of  Cincinnati,  etc.,  JB.  iJ.    Oo.   v. 
Butler,  supra.     The  judgment  must  be  reversed.   * 

Judgment  reversed^  with  costs. 

FUed  June  6, 1890. 
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No.  15,360. 

Quill  v.  The  City  of  Indianapolis  et  al. 

Municipal  Oobpoeation. — Street  Im-prcnemenL — Barrett  Law. — Notice, — 
Committee  to  Hear  Objections. — Section  2  of  the  act  of  March  8th,  1889, 
entitled  "An  act  concerning  powers  and  duties  of  cities  and  incorpo- 
rated towns,  *  *  *  providing  the  mode  and  manner  of  making  street 
and  alley  improvements,'^  etc.,  which  provides  for  notice  to  the  property- 
owners  of  the  time  and  place  where  they  may  make  objection  to  the 
necessity  of  the  improvement  contemplated,  does  not  require  the  ap- 
pointment of  a  committee  to  hear  the  objections,  or  that  there  should 
be  ,any  determination  of  the  rights  of  the  objectors.  It  simply  con- 
templates that  no  action  shall  be  taken  by  the  common  council  after 
resolving  to  make  the  improvement  until  notice  is  given,  and  an  op- 
portunity afforded  the  property-owners  to  present  for  the  consideration 
of  the  council  such  objections  as  they  may  make  to  the  necessity  for 
the  construction  of  the  work.  This  object  is  accomplished  by  requiring 
objections  to  be  filed  with  the  clerk  to  be  by  him  laid  before  the  com- 
mon council. 

Same. — ConstUutumaJ  Inhibition  Limiting  Indebtedness  of  Cities. — Bonds  2»- 
svcd  in  Pursuance  of  Barrett  Law  not  Indebtedness  Within. — Bonds  or  cer- 
tificates issued  in  pursuance  of  the  provisions  of  the  act,  do  not  create 
an  indebtedness  within  the  inhibition  of  article  13  of  the  Constitution, 
declaring  that  no  municipal  corporation  shall  become  indebted  to  an 
amount  in  excess  of  two  per  cent,  of  its  taxable  property.  The  bonds 
issued  by  the  city  for  the  purpose  of  raising  money  with  which  to  pay 
for  the  improvement,  or  issued  to  the  contractor  in  payment  for  the 
work,  bear  the  name  of  the  street  or  alley  improved  or  sewer  con- 
structed, and  are  payable  out  of  the  special  street  improvement  fund 
to  be  accumulated  from  assessments  made  against  the  property  bene- 
fited ;  and  hence  no  indebtedness  arises  against  the  city. 

Same. — Debt. — Essentials  of. — It  is  essential  to  the  idea  of  a  debt  that  an 
obligation  should  have  arisen  out  of  a  contract,  express  or*  implied, 
which  entitles  the  holder  thereof  unconditionally  to  receive  from  the 
promisor  a  sum  of  money  which  the  latter  is  under  a  legal  or  moral 
duty  to  pay  without  regard  to  any  future  contingency. 
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Same. — Asaestments, — How  Upheld, — Assessments  for  street  improvelnents 
are  upheld  on  the  ground  that  the  adjacent  property  upon  which  the 
cost  of  the  improvement  is  assessed  is  enhanced  in  value  to  an  amount 
equal  to  the  sum  assessed  against  it,  and  that  the  owners  have  received 
peculiar  benefits  which  the  citizens  do  not  share  in  common.  The  mu- 
nicipality, as  such,  is  not  benefited  by  the  improvement,  and  there  is, 
hence,  under  the  law  in  question,  neither  a  legal  nor  moral  obligation 
to  pay. 

Same. — Street  cmd  Alley  Oromngs.  —  Improvement  </. — IhymeiU  in  Ouh  by 
City, — The  municipal  corporation  becomes  liable  to  pay  in  cash  the  ex- 
pense for  so  much  of  street  and  alley  improvements  as  shall  be  occu- 
pied by  the  street  and  alley  crossings,  upon  the  completion  and  final 
estimate  of  the  work,  and  hence  no  debt  results  from  such  improve- 
ment. 

Sams. —  Wavoer  of  Irregularities  tn  AssessmenL — Provmon  Relaiing  to, — Con- 
MtUicTiaUtiy  of, — A  property-owner  who,  in  consideration  of  the  right  to 
pay  his  assessment  in  semi-annual  instalments,  has  agreed  that  he 
will  waive  ^all  irregularities  in  the  assessment,  can  not  question  the 
validity  of  the  provision  of  the  act  that  ^  no  suit  shall  lie  to  restrain 
or  enjoin  the  collection  of  such  assessment,''  and  that  the  validity  of 
such  assessment  shall  not  be  questioned.  Such  provision  applies  only 
to  those  persons  who,  in  consideration  of  their  right  to  pay  their  assess- 
ments in  semi-annual  instalments,  agree  in  a  writing,  to  be  filed  with 
the  city  clerk,  that  they  will  not  make  any  objection  to  the  legality  or 
regularity  of  their  respective  assessments,  and  is  constitutional. 

From  the  Marion  Circuit  Court. 

A.  ZoUarSf  C.  S.  Denny  and  W,  F.  Elliott,  for  appellant. 
W.  L.  Taylor,  for  appellees. 

MiTCHEL.1.,  C.  J. — It  is  shown  by  the  complaint^  upon 
which  all  the  questions  in  the  present  case  arise^  that  the 
plaintiff,  Thomas  F.  Quill,  is  a  resident  taxpayer  of  the  city 
of  Indianapolis,  and  the  owner  of  a  certain  described  lot  in 
one  of  the  additions  to  the  city.  It  appears  that  the  com- 
mon council  and  board  of  aldermen,  in  August,  1889,  as- 
suming to  proceed  under  the  authority  of  the  act  of  March 
8th,  1889,  entitled  "An  act  concerning  powers  and  duties  of 
cities  and  incorporated  towns,  *  *  *  providing  the  mode 
and  manner  of  making  street  and  alley  improvements,  and 
building  sewers,  *  *  and  permitting  cities  and  incorporated 
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towns  to  issue  street  and  sewer  improvement  bonds/'  passed 
an  ordinance  for  the  improvement  of  a  certain  designated 
street  in  the  city  on  which  a  lot  owned  by  the  plaintiff  abut- 
ted. The  contract  for  the  improvement  was  duly  awarded 
to  Robert  Kennington,  who  completed  the  work  accord- 
ingly, after  which  the  city  engineer  made  and  reported  his 
final  estimate  of  the  total  cost  of  the  improvement  and  ap- 
portioned the  amount  to  the  several  lots  and  parcels  of  land 
bordering  on  the  street,  as  required  by  section  817,  Elliott's 
Supp.,  being  section  6  of  the  above  act.  The  report  having 
been  presumably  adopted,  and  an  assessment  made  by  the 
proper  authorities  after  due  notice,  it  is  averred  that  the 
contractor  threatened  to  enforce  payment  of  the  amount 
assessed  against  the  plaintiff's  lot,  and  being  unable  to  pay, 
it  is  alleged  that  the  plaintiff,  in  order  to  prevent  the  sacri- 
fice of  his  property,  executed,  under  protest,  a  written 
agreement,  in  which  he  stipulated,  in  effect,  that,  in  con- 
sideration of  having  the  right  to  pay  the  amount  assessed 
against  his  lot  in  instalments,  he  would  make  no  objection 
to  the  legality  or  regularity  of  his  assessment,  etc. 

It  is  also  averred  that  in  making  the  improvement  the  city 
incurred  a  debt  of  $97  for  that  portion  thereof  occupied  by 
street  and  alley  crossings,  which  it  is  alleged  is  in  violation 
of  the  Constitution  of  the  State,  and  that  the  corporation 
is  about  to  issue  bonds  as  provided  in  the  act  mentioned  to 
cover  the  cost  of  the  improvement.  After  setting  out  the 
amount  or  value  of  the  taxable  property  within  the  city,  and 
the  present  indebtedness,  it  is  averred  that  the  indebtedness 
already  exceeds  two  per  centum  of  the  value  of  all  the  tax- 
able property.  It  is  also  averred  that  while  the  property- 
owners  were  duly  notified  as  provided  in  section  2  of  the  act, 
of  the  time  and  place  where  they  might  make  objection  to 
the  necessity  of  the  improvement,  no  committee  was  ap- 
pointed to  hear  the  objections,  which,  according  to  the  direc- 
tion of  the  common  council,  were  required  to  be  filed  with 
the  city  clerk.     It  is  contended  that  the  giving  of  such  a 
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notice  was  not  a  compliance  with  the  provisions  of  the  act, 
because  no  committee  was  appointed  to  hear  and  determine 
the  validity  of  the  objections.  It  is  also  contended  that  the 
city  has  no  power  to  issue  the  bonds  provided  for  in  the  act, 
because  its  present  indebtedness  exceeds  the  limit  fixed  by 
article  13  of  the  Constitution'  of  the  State,  and  that  so  far 
as  the  act  assumes  to  authorize  the  issuing  of  bonds  without 
regard  to  the  amount  of  the  existing  indebtedness  it  is  un- 
constitutional. 

Elliott's  Supp.,  section  813,  requires  the  common  coun- 
cil, whenever  it  deems  it  necessary  to  make  any  of  the  im- 
provements authorized  by  the  act,  to  declare  the  necessity 
therefor  by  resolution,  and  also  to  state  the  kind,  size,  loca- 
tion, and  terminal  points  thereof.  Ten  days'  notice  of  the 
passage  of  the  resolution  is  required  to  be  given  by  two 
weeks'  publication  in  some  newspaper  of  general  circulation  ; 
and  it  is  also  required  that  the  notice  thus  published  shall 
state  the  time  and  place  where  the  property  owners  along 
the  line  of  the  proposed  improvement  can  make  objections 
to  the  necessity  for  the  construction  thereof.  This  statute 
contemplates  the  publication  of  notice  for  two  successive 
weeks,  ten  days  prior  to  the  day  fixed  for  making  objections; 
that  is,  the  first  publication  must  have  been  made  twenty- 
four  days  before  the  time  therein  fixed.  The  statute  does 
not  require  or  contemplate  the  appointment  of  a  committee 
to  hear  the  objections,  or  that  there  should  be  any  determin- 
ation of  the  rights  of  the  objectors.  It  simply  contemplates 
that  no  action  shall  be  taken  by  the  common  council  after 
resolving  to  make  the  improvement  until  notice  is  given,  and 
an  opportunity  afforded  the  property  owners  to  present,  for 
the  consideration  of  the  council,  such  objections  as  they  may 
make  to  the  necessity  for  the  construction  of  the  work.  It 
is  designed  to  prevent  the  city  authorities  from  entering  in- 
considerately upon  the  construction  of  expensive  improve- 
ments, without  affording  the  property  owners,  who  are,  in 
the  end,  to  pay  for  them,  the  opportunity  to  present  their 


296  SUPREME  COURT  OF  INDIANA, 

Quill  V.  The  City  of  Indianapolis  et  aL 

objections  at  the  outset^  which  are  intended  to  be  rather  as 
advisory  to  the  common  council  than  otherwise.  This  pur- 
pose could  be  accomplished  as  well  by  requiring  objections 
to  be  filed  with  the  clerk,  to  be  by  him  laid  before  the  com- 
mon council,  as  in  any  other  way.  The  right  of  the  prop- 
erty owners  to  appear  before  the  common  council  for  the 
purpose  of  urging  the  validity  of  any  objections  filed  with 
the  clerk  is  in  no  way  abridged  or  impaired.  The  right  to  a 
hearing  is  secured  to  each  property-owner  by  another  pro- 
vision of  the  act.  We  discover  no  valid  objection  to  the 
notice. 

It  is  conceded  that  the  present  bonded  indebtedness  of  the 
city  exceeds  the  limit  fixed  by  the  Constitution,  but  it  is 
contended  that  the  cost  of  improving  the  street  and  alley 
crossings,  payable  by  the  city,  must  and  will  be  paid  in  cash, 
and  that  the  bonds  authorized  by  the  act  in  question  are 
merely  improvement  bonds,  for  the  payment  of  which  the 
city  is  not  liable,  and  that  they  are,  hence,  not  an  indebted- 
ness of  the  city  within  the  contemplation  of  the  Constitu- 
tion. So  much  of  article  13,  of  the  State  Constitution,  as 
is  germane  to  the  subject  under  examination,  declares  that 
^^  No  political  or  municipal  corporation  in  this  State  shall 
ever  become  indebted,  in  any  manner  or  for  any  purpose,  to 
an  amount  in  the  aggregate  exceeding  two  per  centum  on  the 
value  of  the  taxable  property  within  such  corporation,  to  be 
ascertained  by  the  last  assessment  for  State  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness;  and  all 
bonds  or  obligations,  in  excess  of  such  amount,  given  by  such 
corporation,  shall  be  void." 

It  becomes  necessary  to  determine  whether  bonds  or  cer- 
tificates issued  in  pursuance  of  the  provisions  of  the  act 
above  mentioned,  create  an  indebtedness  within  the  inhibi- 
tion of  article  13.  It  is  essential,  therefore,  that  we  con- 
sider the  act  and  ascertain  its  scope,  purpose  and  efiect. 
An  examination  of  the  statute  discloses  at  once  that  the  en- 
tire cost  and  expense  of  constructing  any  work  or  improve- 
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ment  provided  for  therein^  for  the  payment  of  which  bonds 
or  certificates  may  be  issued^  is  to  fall  primarily  and  exclu- 
sively upon  the  property  benefited,  except  only  for  such  part 
of  the  work  as  shalllbe  occupied  by  street  and  alley  crossings, 
the  expense  of  which  the  corporation  is  to  pay.  Provision 
is  made  whereby,  during  the  progress  of  the  work,  estimates 
may  be  made  from  time  to  time  of  the  amount  of  wotk  done 
by  the  contractor,  and  the  amount  of  the  estimates,  less  a 
reasonable  percentage  to  secure  the  completion  of  the  con- 
tract, may  be  paid  out  of  the  corporate  treasury,  but  the 
amount  of  such  estimates  is  made  a  lien  upon  the  several 
parcels  of  ground  upon  which  they  are  assessed  in  favor  of 
the  municipality  and  the  owner  of  the  certificates  or  bonds 
which  may  afterwards  be  issued.  Elliott's  Supp.,  section 
816.  Of  course  the  money  thus  advanced  by  the  city  does 
not  constitute  a  debt  against  the  city.  It  is  simply  money 
advanced  by  the  city  to  be  repaid  by  the  property-owners. 
The  statute  provides  that  when  the  work  is  completed  a 
final  estimate  of  the  total  cost  thereof  is  to  be  made  and  dis- 
tributed according  to  a  rule  prescribed  against  each  lot  or 
parcel  of  ground  bordering  on  the  street  or  alley  improved. 
This  is  to  be  reported  to  the  common  council  of  the  city. 
Notice  to,  and  a  hearing  by,  each  person  feeling  himself  ag- 
grieved is  provided  for,  and  after  the  report,  with  such  alter- 
ations or  amendments  as  may  be  made,  is  adopted,  the  com- 
mon council  is  required  to  assess  against  the  several  lots  or 
parcels  of  ground,  the  several  amounts  which  should  be  as- 
sessed on  account  of  the  improvement.  The  amounts  so  as- 
sessed become  a  lien  upon  the  several  lots  or  parcels  of 
ground,  and  are  to  be  placed  on  the  city  tax  duplicate  and 
charged  against  the  several  lots,  and  become  payable  in  ten 
per  cent,  instalments,  to  be  collected  as  other  taxes  are  col- 
lected, with  six  per  cent,  interest,  to  be  calculated  from  the 
date  of  the  final  estimate,  payable  semi-annually.  It  is  pro- 
vided that  the  proceeds  arising  from  the  asse^ments  so  made, 
when  collected,  shall  constitute  a  special  fund  for  the  pay- 
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ment  of  the  costs  of  the  improvement^  and  the  bonds  and 
certificates  thereafter  provided  for.  Provision  is  made  for 
the  issuance  of  bonds  by  the  city  for  the  purpose  of  raising 
money  with  which  to  pay  for  the  improvement,  or  bonds  or 
certificates  may  be  is3ued  to  the  contractor  in  payment  for 
the  work,  but  in  either  case  it  is  required  that  the  bonds  shall 
bear  the  name  of  the  street  or  alley  improved,  or  sewer  con- 
structed, and  that  they  shall  be  payable  out  of  the  special 
fund  provided  for  in  the  act. 

Without  summarizing  further,  it  is  enough  to  say  the 
remedy  of  the  holders  of  the  bonds  or  certificates  is  con- 
fined exclusively  to  the  special  fund  provided  for  and  to  the 
collection  of  assessments  by  enforcing  the  lien  upon  the  lots 
or  parcels  of  ground  assessed  with  the  cost  of  the  improve- 
ment. The  city  is  in  no  way  liable  for  the  payment  of  the 
bonds  except  out  of  the  special  fund  to  be  accumulated  from 
assessments  made  against  the  property  benefited.  Accord- 
ing to  the  scheme  promulgated  in  the  statute,  in  case  the  as- 
sessments are  paid  without  delinquency,  it  is  impossible  for 
a  single  bond  or  certificate  to  mature  in  advance  of  the  ac* 
cumulation  of  a  special  fund  devoted  exclusively  to  its  pay- 
ment. . 

If  the  assessments  become  delinquent  the  remedy  of  the 
holders  of  the  bonds  or  certificates  is  confined  to  the  prop- 
erty ;  there  is  no  liability  against  the  city.  The  special  fund 
provided  for  and  the  property  are  the  sources  from  which 
the  holders  of  the  bonds  and  certificates  must  receive  their 
pay,  the  city  authorities  acting  merely  as  an  agency  for  mak- 
ing and  collecting  the  assessments,  and  as  the  custodian  of 
the  fund  when  the  assessments  are  collected.  In  this  they 
do  not  act  as  the  agents  of  the  city,  but  as  special  agents,  to 
accomplish  a  public  end.  Board,  etc.,  v.  Fullen,  111  Ind.  410. 

A  fair  interpretation  of  the  statute  requires  that  the  char- 
acter of  the  bonds,  and  the  fact  that  they  are  payable  out  of 
a  special  street  improvement  fund,  shall  appear  upon  the  face 
of  the  paper,  thus  making  it  apparent  to  the  world  that  they 
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are  not  to  be  regarded  as  the  obligations  of  the  corporation. 
While  the  common  council  and  oflBcers  of  the  city  are  desig- 
nated as  the  instruments  to  be  used  in  executing  the  scheme 
devised,  it  is  apparent  all  the  way  through  that  the  entire 
expense  of  constructing  an  improvement  for  which  bonds 
may  be  issued  is  to  be  borne  exclusively  by  the  property 
benefited. 

In  Strieb  v.  Cox,  111  Ind.  299,  it  was  held  that  bonds  is- 
sued by  the  board  of  county  commissioners  for  the  purpose 
of  raising  money  to  pay  for  the  construction  of  a  free  gravel 
road,  do  not  constitute  an  indebtedness  against  the  county 
within  the  inhibition  of  article  13  of  the  State  Constitution. 
The  principles  which  uphold  that  decision  fully  sustain  our 
conclusion  in  this.  See,  also.  Board,  etc,  v.  HUl,  115  Ind. 
316. 

Merely  issuing  bonds  or  certificates  which  show  upon  their 
face  that  they  are  issued  in  the  course  of  constructing  a  street 
improvement,  and  that  they  are  payable  out  of  a  special 
fund  to  be  derived  from  assessments  upon  the  property 
bounding  on  the  street,  is  very  far  from  creating  a  debt 
against  the  city.  An  indebtedness  can  not  arise  unless  there 
is  either  a  legal,  equitable  or  moral  obligation  to  pay  a  sum 
of  money  to  another,  who  occupies  the  relation  of  creditor, 
and  who  has  a  legal  or  moral  right  to  call  upon  or  constrain 
the  debtor  to  pay.  State,  ex  rel.,  v.  Hawes,  112  Ind.  323. 
It  is  not  always  essential,  in  order  to  the  existence  of  an  in- 
debtedness, that  there  should  be  an  absolute  legal  right  to 
coerce  payment,  as  in  that  sense  the  State  could  never  become 
indebted.  Mayor,  etc.„  v.  Gill,  31  Md.  376.  It  is,  however, 
essential  to  the  idea  of  a  debt  that  an  obligation  should  have 
arisen  out  of  a  contract,  express  or  implied,  which  entitles 
the  holder  thereof  unconditionally  to  receive  from  the  prom- 
isor a  sum  of  money  which  the  latter  is  under  a  legal  or 
moral  duty  to  pay,  without  regard  to  any  future  contin- 
gency. Assessments  for  street  improvements  are  upheld  on 
the  ground  that  the  adjacent  property  upon  which  the  cost 
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of  the  improvement  is  assessed^  is  enhanced  in  value  to  an 
amount  equal  to  the  sum  assessed  against  it,  and  that  the 
owners  have  received  peculiar  benefit  which  the  citizens  do 
not  share  in  common.  Heick  v.  Voight,  110  Ind.  279 ;  Ross 
V.  Stackhouaey  114  Ind.  200;  Hammettv.  Philadelphia,  65 
Pa.  St.  146 ;  Chamberlain  v.  City  of  Cleveland,  34  Ohio  St. 
551. 

The  municipality,  as  such,  is  not  benefited  by  the  im- 
provement, and  there  is,  hence,  under  the  law  in  question, 
neither  a  legal  nor  moral  obligation  to  pay.  The  moral  and 
legal  duty  of  the  city  to  pay  depends  upon  the  contingency 
or  condition  of  the  special  fund  out  of  which  payment  is  to 
be  made.  If  the  officers  of  the  city  discharge  the  duties  de- 
volved upon  them  by  the  statute,  their  power  over  the  sub- 
ject is  exhausted.  They  are  nowhere  authorized  to  create 
an  indebtedness  against  the  city  as  such. 

In  Sachett  v.  City  of  New  Albany,  88  Ind.  473,  speaking 
in  reference  to  the  constitutional  inhibition  now  under  con- 
sideration, this  court  said  :  "By  *  indebtedness,^  in  this  con- 
nection, we  mean  an  agreement  of  some  kind  by  the  city  to 
pay  money  where  no  suitable  provision  has  been  made  for 
the  prompt  discharge  of  the  obligation  imposed  by  the  agree- 
ment.^' Within  the  definition  above  stated  it  is  abundantly 
clear  that  no  indebtedness  can  possibly  result  against  a  city 
from  the  issuance  of  street  improvement  bonds. 

In  City  of  Valparaiso  v.  Gardner,  97  Ind.  1,  the  general 
conclusion  was  reached,  after  most  thorough  and  careful 
consideration,  that  in  case  ^he  current  resources  of  a  city  are 
sufficient  for  the  payment  of  a  debt  when  it  comes  into  ex- 
istence, a  contract  to  supply  water  to  a  city,  under  which 
debts  against  the  city  may  arise  from  time  to  time,  covering 
a  period  in  the  future,  was  not  within  the  inhibition  of  the 
Constitution.  These  cases  are  more  than  sufficient  to  vindi- 
cate our  conclusion  that  any  bonds  which  can  be  issued  un- 
der the  law  in  question  are  not  affected  by  the  Constitu- 
tional inhibition. 
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As  respects  the  expense  for  so  much  of  street  and  alley 
improvements  as  shall  be  occupied  by  the  street  and  alley 
crossings,  it  is  &irly  apparent  from  the  whole  scope  and  tenor 
of  the  law  that  the  corporation  becomes  liable  to  pay  that  in 
cash  upon  the  completion  and  final  estimate  of  the  work,  or 
as  estimates  therefor  may  be  made  from  time  to  time.  This 
being  so  no  debt  results  on  that  account. 

It  is  said,  however,  that  so  much  of  section  819  as  pro- 
vides that  '^  no  suit  shall  lie  to  restrain  or  enjoin  the  collec- 
tion of  such  assessment,"  and  that  the  validity  of  such  as- 
sessment shall  not  be  questioned,  is  unconstitutional,  because 
it  is  an  attempt  to  deprive  the  land-owner  of  all  substantial 
remedy  for  the  protection  of  his  property,  thereby  in  effect 
depriving  him  of  his  property  without  due  process  of  law. 

While  we  are  satisfied  that  it  would  be  within  the  power 
of  the  Legislature  to  enact  that  one  who  had  stood  by  while 
an  improvement  was  being  made,  under  color  of  statutory 
authority, until  the  work  was  substantially  completed,  and 
until  his  property  had  received  the  benefit  of  the  money  ex- 
pended, should  not  thereafter  question  the  validity  of  the 
assessment,  we  are  not  required  to  go  to  that  extent  in  the 
present  case.  Prezinger  v.  Harness,  114  Ind.  491 ;  JRoss  v. 
Stackhoibse,  supra. 

It  is  apparent  from  the  connection  in  which  it  occurs,  that 
the  above  provision  only  applies  to  those  persons  who,  in 
consideration  of  their  right  to  pay  their  assessments  in  semi- 
annual instalments,  agree  in  a  writing,  to  be  filed  with  the 
city  clerk,  that  they  will  not  make  any  objection  to  the 
legality  or  regularity  of  their  respective  assessments.  Such 
an  agreement  is  required  by  section  821  as  the  condition  upon 
which  the  property-owner  may  secure  the  benefit  of  the  in- 
stalment scheme  for  which  the  act  provides.  When  the 
work  is  completed  the  property-owner  has  his  election  to  re- 
fuse to  sign  the  agreement  provided  for,  and  stand  upon  his 
common  law  rights  in  respect  to  contesting  the  validity  of 
the  assessments  made  against  him,  in  which  case  the  assess- 
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ment  becomes  due  when  made,  or  he  may  waive  any  irregu- 
larities^ and  secure  the  benefit  of  ten  years'  time  by  signing 
an  agreement  to  that  effect.  Since^  as  we  have  seen,  the  law 
makes  no  provision  whereby  the  bonds  go  out  with  any  credit 
from  the  municipality  issuing  them^  this  feature  of  the  law 
puts  the  securities  or  bonds  beyond  question^  by  giving  them 
the  absolute  credit  of  the  property  upon  which  they  are  made 
a  lien^  of  the  same  degree  as  taxes  are  a  lien,  and  removing 
all  question  as  to  the  validity  of  the  assessments. 

While,  as  we  have  said,  we  do  not  doubt  the  power  of  the 
Legislature  to  incorporate  into  the  statute  the  feature  com- 
plained of,  even  without  the  agreement,  for  it  is  little  else 
than  the  affirmation  of  a  common  law  principle,  there  is  no 
room  to  question  its  validity  as  applied  to  one  who  has  signed 
the  agreement  provided  for. 

What  has  been*  said  disposes  of  all  the  questions  argued  or 
involved  in  the  record,  and  as  we  find  no  ground  for  revers- 
ing the  ruling  of  the  learned  court  from  which  the  appeal  is 
prosecuted,  the  judgment  is  affirmed,  with  costs. 

Filed  Feb.  8, 1890;  petition  for  a  rehearing  overruled  June  6, 1890. 


No.  14,436. 

The  State,  ex  rel.  Ely,  Drainage  Comhisbionre,  «. 

Smith  et  al. 

Drainage. — ifuu^Seient  Deaeriplum  of  Jhrtpeiiy  Auessed,  — StformaUcfiL'^k 
drainage  commissioner,  on  a  showing  that  in  the  original  petition  Chevs 
was  an  insufficient  description  of  the  property  upon  which  the  asssM- 
ment  was  levied,  is  entitled  to  have  the  description  bo  corrected,  or  re- 
formed, as  to  make  the  assessment  effective. 

From  the  Huntington  Circuit  Court. 

T.  E.  Ellison,  for  appellant. 

J,  B,  Kenner  and  /.  7.  Dilhy  for  appell 
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Elliott,  J.  — The  relator^s  complaint  is  the  same  in  its 
essential  features  as  that  in  the  case  ofChaney  v.  Statey  ex  rel.y 
118  Ind.  494,  except  that  it  shows  that  in  the  original  pe- 
tition there  was  an  insufficient,  or  erroneous,  description  of 
the  property  upon  which  ttie  assessment  was  levied.  The 
decision  in  the  case  cited  settles  all  the  questions  involved 
in  the  present  case,  except  that  arising  on  the  allegations 
concerning  the  erroneous  description,  and  the  prayer  that 
the  assessment  be  enforced  against  the  property  benefited 
by  a  true  and  accurate  description. 

We  can  perceive  no  valid  reason  why  the  relator  may  not 
have  the  description  made  accurate  and  specific,  and  thus  en- 
force the  assessment  against  the  property  actually  benefited. 
It  is  to  be  kept  in  mind  that  the  commissioner  is  required  to 
file  a  complaint  to  enforce  the  assessment,  in  a  superior 
court  of  general  jurisdiction,  and  the  property  owner  is  en- 
titled to  notice  in  the  action  thus  instituted.  The  parties 
have,  therefore,  an  opportunity  to  litigate  all  proper  ques- 
tions, and  the  court  can  render  an  effective  decree,  justly 
adjudicating  upon  the  merits  of  the  controversy.  We  think 
it  may  reform  a  description,  for  the  parties  are  before  it, 
and  it  has  jurisdiction  of  the  subject.  Certainly,  justice  re- 
quires this,  for  the  property  actually  benefited  should  bear 
its  proportion  of  the  expense  of  constructing  the  drain  ;  and 
where  the  court  can  ascertain  the  true  and  full  description  of 
that  property  it  ought  to  reform  mistakes  and  correct  errors 
so  that  the  assessment  can  be  enforced.  We  regard  the  com- 
plaint as  sufficient  t6  require  an  answer. 

Whether  the  appellee  may  controvert  the  validity  of  the 
assessment,  upon  the  ground  that  she  was  misled  by  the  de- 
scription, or  whether  she  may  interpose  other  defences,  we 
do  not  decide.  All  that  we  decide  is  that,  prima  facie,  the 
relator  was  entitled  tp  have  the  description  so  oorreeted,  or 
reformed,  as  to  make  the  assessment  effective. 

Judgment  reversed. 

Filed  March  16, 1890;  petition  for  a  rehearing  oyerreied  Jnne  6,  IWt. 
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No.  14,381. 

Clanin  v.  Fagan. 

Animals. —  Vitious  Dog. — Injuries  by, — Qimplaint, — Sufficiency  of, — A  com- 
plaint in  an  action  for  injuries  caused  by  defendant's  dog,  which 
alleges  that  on  and  before  a  day  named  *'  the  defendant  kept  a  dog 
which  he  well  knew  was  of  a  fierce  and  dangerous  nature,  and  im- 
proper to  go  at  large,  and  'accustomed  to  attack  and  bite  mankind ;  yet 
the  defendant  wrongfully  and  negligently  allowed  said  dog  to  go  at 
large  without  being  properly  secured ;  that  on  said  date  said  dog, 
without  any  fault  on  the  part  of  the  plaintiff,  attacked  and  bit  the 
plaintiff,"  is  not  subject  to  the  objection  that  it  does  not  specifically  al- 
lege that  the  defendant,  at  the  time  of  the  injury,  was  permitting  his 
dog  to  run  at  large  knowing  his  vicious  disposition. 

Inbtbugtions  to  Jury. — To  be  Considered  as  a  Whole. — Bill  of  Ezceptions.— 
Instructions  must  be  considered  as  a  whole,  and  if  sought  to  be  re- 
viewed in  the  Supreme  Court  they  must  be  brought  into  the  record  by 
a  bill  of  exceptions,  or  signed  by  the  judge,  and  filed  as  part  of  the 
record. 

Evidence. — Admissibility. — Question  of. — Improper  I^-esentaiion, — No  ques- 
tion is  presented  as  to  the  admission  of  evidence  where  it  does  not  ap- 
pear from  the  record  how  the  evidence  was  given — whether  it  was  in 
response  to  a  question  or  was  volunteered — or  what  objection  was  made. 

From  the  Grant  Circuit  Court. 

•7.  L.  Glister,  for  appellant. 

G.  W.  Harvey  and  H.  J.  Paulus,  for  appellee. 

OldS;  J. — This  was  an  action  by  the  appellee  against  the 
appellant  for  injuries  caused  by  the  bite  of  a  dog  kept  by 
the  appellant.  The  appellant  demurred  to  the  complain t, 
which  demurrer  was  overruled,  and  an  answer  in  general 
denial  filed  to  the  complaint.  Trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  appellee.  Appellant  filed 
a  motion  for  a  new  trial,  which  was  overruled,  and  excep- 
tions reserved. 

Errors  are  assigned  as  to  the  overruling  of  the  demurrer 
to  the  complaint  and  the  motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is  that  it  does  not 
specifically  allege  that  the  appellant,  at  the  time  of  the  in- 
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jury,  was  permitting  his  dog  to  run  at  large,  knowing  his 
vicious  disposition. 

This  objection  is  not  well  taken ;  the  complaint  alleges 
*^  That  on  and  prior  to  the  13th  day  of  September,  ,1887,  the 
■defendant  kept  a  dog  which  he  well  knew  was  of  a  fierce  and 
dangerous  nature^  and  improper  to  go  at  large,  and  accus- 
tomed to  attack  and  bite  mankind ;  yet  the  defendant  wrong-  . 
fully  and  negligently  allowed  said  dog  to  go  at  large  with- 
out being  properly  secured ;  that  on  said  date  said  dog,  with- 
out any  fault  on  the  part  of  the  plaintifif,  attacked,  and  bit 
■and  wounded  plaintiff/'  This  is  a  sufficient  allegation  to 
avoid  the  objection  urged  to  the  complaint. 

It  is  next  contended  that  the  court  erred  in  an  instruc- 
tion given  to  the  jury  on  the  question  of  the  measure  of  dam- 
ages. But  the  instructions  giyen  by  the  court  are  not  in  the 
record,  and  therefore  no  question  is  presented  as  to  the  in- 
struction complained  of.  Instructions  must  be  considered 
as  a  whole,  and  if  sought  to  be  reviewed  in  this  court  must 
be  brought  into  the  record  by  a  bill  of  exceptions,  or  signed 
by  the  judge,  and  filed  as  part  of  the  record.  In  this  case 
only  a  detached  portion  of  an  instruction  is  in  the  record. 

It  is  also  contended  that  the  court  erred  in  the  admission 
of  certain  evidence  as  to  acts  of  viciousness  on  the  part  of 
the  dog  after  the  injury  to  the  appellee.  Some  evidence  of 
this  character  is  in  the  record  in  narrative  form,  after  which 
there  is  a  statement  that  the  appellant  objected  to  its  intro- 
duction for  certain  stated  reasons. 

It  is  contended  on  the  part  of  the  appellee  that  this  evi- 
dence was  competent,  as  showing  the  vicious  character  of  the 
dog  within  a  few  days  after  he  injured  the  appellee.  In  view 
of  the  other  evidence  in  the  case  it  was  no  doubt  harmless, 
even  if  erroneous,  but  the  record  is  not  in  shape  to  present 
any  question  as  to  its  admission. 

In  Viekery  v.  McOormick,  117  Ind.  594,  the  court  states 
the  rule  to  be :  '^  In  order  to  make  an  objection  to  evidence 
Vol.  124.— 20 
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available^  the  objection  must  be  made  when  a  question  whicb 
seems  to  invite  objectionable  evidence  is  asked,  and  the  par- 
ticular evidence  as  well  as  the  specific  grounds  of  objection 
must  be  fairly  pointed  out  and  stated,  or  if  objectionable 
evidence  is  volunteered  by  a  witness,  or  given  in  an  answer 
that  is  not  responsive  to  the  question  asked,  or  otherwise,  be- 
fore objection  can  reasonably  be  made,  a  motion  should  be 
made  to  strike  out  the  particular  matter  which  is  considered 
objectionable." 

It  does  not  appear  by  the  record  in  this  case  how  this  ev* 
idence  was  given — whether  it  was  in  response  to  any  ques- 
tion or  not.  If  in  response  to  a  question  asked  for  the  pur* 
pose  of  eliciting  it,  the  objection  should  have  been  made 
to  the  question.  If  such  statements  were  volunteered  by 
the  witness,  or  made  in  response  to  a  question  not  calling 
for  such  testimony,  then  there  should  have  been  a  motion  to 
strike  the  testimony  out,  and  an  exception  reserved  if  the 
motion  to  strike  out  was  overruled. 

Lastly,  it  is  objected  that  the  damages  are  excessive.  There 
is  no  merit  in  this  objection.  The  verdict  and  judgment  is 
for  $500,  and  the  evidence  fully  warranted  the  jury  in  as- 
sessing that  amount. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs.  . 

Filed  June  17,  1890. 


No.  14,270. 

Hunt  et  al.  t?.  The  State,  ex  rel.  City  op  Andebson.. 

City  Trsasubeb. — Misappropriation  of  Funds, — Sureties  on  Official  Bond. — 
Liability. — Where  a  citj  treasurer  loans  funds  of  the  city  under  the 
direction  of  the  city  council,  and  takes  notes  therefor  approved  by  the 
council,  payable  to  him  as  treasurer,  the  sureties  on  his  bond  are  liable 
for  the  interest  collected  for  which  he  has  failed  to  account. 

From  the  Madison  Circuit  Court. 
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jET.  D.  Thompson^  for  appellants. 

E.  B.  Ooodykoontz  and  F.  P.  Foster,  for  appellee. 

Bbbes^ibe,  C.  J. — This  was  an  action  brought  in  the  court 
below  against  the  appellant  Hunt  and  his  sureties  upon  his 
official  bond  as  the  treasurer  of  said  city. 

Several  specifications  of  error  are  assigned,  but,  if  upon 
the  whole  case  as  presented  in  the  record,  we  find  that  a  cor- 
rect conclusion  has  been  reached,  it  will  not  be  necessary  for 
us  to  take  up  and  consider  the  specifications  of  error  seria- 
tim. After  carefully  reading  the  record  we  are  satisfied  that 
a  right  result  was  attained  in  the  trial  court,  and^  therefore, 
its  judgment  should  be  affirmed. 

The  following  facts  are  established  beyond  controversy  : 

1.  The  ap{)ellant  Hunt,  as  the  treasurer  of  said  city,  had 
in  his  hands  of  the  funds  of  said  city  the  sum  of  $10,000. 

2.  The  city  counsel  determined  to  loan  said  money  for 
the  benefit  of  the  city,  and  through  two  of  its  members  a 
loan  was  negotiated  with  one  John  W.  Lovett  at  four  per 
cent,  per  annum. 

3.  After  said  loan  had  been  agreed  upon,  the  said  city 
council  approved  of  two  promissory  notes  presented  to  them 
for  approval,  one  for  the  sum  of  $4,500,  and  another  for  the 
sum  of  $5,500,  payable  at  different  dates,  and  signed  by  the 
said  John  W.  Liovett  find  two  other  persons,  his  sureties, 
and  ordered  and  directed  the  said  appellant  to  accept  said 
notes  and  make  said  loan ;  all  of  which  proceedings  of  said  city 
council  were  duly  recorded  in  the  records  of  its  proceedings. 

4.  That  afterwards  the  said  appellant  made  the  said  loan 
pursuant  to  the  directions  of  said  city  council  and  accepted 
said  notes,  which  were  made  payable  to  the  '^  treasurer  of 
the  city  of  Anderson,  Indiana.'^ 

5.  That  after  the  said  notes  came  into  his  hands,  the  ap- 
pellant recognized  them  as  a  part  of  the  financial  resources 
of  the  city,  by  his  reports  made  to  the  city  council,  and  by 
the  manner  in  which  he  kept  his  accounts  with  the  city. 
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6.  That  on  account  of  said  loan,  the  said  appellant  col- 
lected the  interest  sued  for  and  has  not  accounted  for  the 
same. 

Whethet  or  not  the  appellant  could  have  refused  to  make 
the  loan  as  instructed  by  the  city  council,  or  could  have 
made  it  on  his  individual  account  and  independent  of  the 
city  council,  are  not  questions  arising  in  the  record.  Let  it 
be  conceded,  by  way  of  argument,  that  the  appellant  could 
have  made  the  loan  upon  his  own  individual  responsibility, 
taking  notes  therefor  payable  to  himself,  and  that  he  would 
then  have  been  entitled  to  the  usufruct.  This  he  did  not  do. 
He  loaned  the  money  under  the  direction  of  the  city  coun- 
cil and  took  the  notes  which  the  council  had  approved,  not 
payable  to  Andrew  T.  Hunt,  but  to  the  "  treasurer  of  the 
city  of  Anderson."  He  could  not  make  a  loan  of  city  funds 
in  his  official  capacity  which  would  enure  to  his  individual 
benefit;  his  official  acts  belonged  to  the  city  of  which  he 
was  an  officer,  and  whatever  benefits  were  derived  therefrom 
enured  to  the  city.  The  money  sued  for  being  money 
coming  into  his  hands  in  his  official  capacity,  the  appellant 
and  his  sureties  are  liable  on  their  bond  therefor. 

There  was  no  error  in  overruling  the  motion  to  modify 
the  judgment,  for  the  reason  that  it  appears  from  the  record 
that  the  interest  paid  on  the  $4,600  was  still  in  the  hands  of 
the  appellant  when  the  bond  in  suit  was  executed. 

Judgment  affirmed,  with  costs. 

Filed  June  17, 1890. 
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7^  ^^  The  State  v.  Robbins.  • 

Gakino.  —  Oaming  ImplemerUa. — Seizure  of  by  Sheriff,  —  Order  cf  Cbwrt.— 
Gaming  devices  seized  and  taken  into  the  possession  of  the  sheriff  at 
the  time  of  making  the  arrest  of  one  charged  with  unlawfully  keeping 
and  exhibiting  gaming  implements  for  gain,  are  subject  to  the  order  of 
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the  court  tbe  same  as  if  taken  by  virtue  of  a  search  warrant  in  the 
hands  of  a  constable,  and  afterwards  delivered  to  the  sheriff. 

Same. — Qaming  Apparatus, — Summai-y  Destruction  of, — Unless  articles  seized 
are  of  such  a  character  that  the  law  will  not  recognize  them  as  property 
entitled  as  such  to  its  protection  under  any  circumstances,  they  can  not 
be  summarily  destroyed  without  affording  the  owner  an  opportunity  to 
be  heard  upon  the  subject  of  their  unlawful  use,  and  to  show  whether  or 
not  the  articles  are  intrinsically  useful  or  valuable  for  any  other  pur- 
pose than  gambling,  or  whether  their  only  recognized  value  and  cus- 
tomary use  are  as  implements  for  gaming. 

Same. —  Order  for  Destruction  of  Qaming  Implements.  —  ApplicaJtion  for,  — 
When  Musi  he  Made, — Jurisdielion. — T^e  application  for  the  order  for 
the  destruction  of  the  gaming  devices  seized  must  be  made  before  or  at 
the 'time  the  judgment  is  pronounced.  After  having  pronounced  final 
judgment  the  court  has  no  jurisdiction  to  enter  upon  an  inquiry  con- 
cerning the  character  of  the  property,  and  make  an  order  for  its  destruc- 
tion. 

From  the  Cass  Circuit  Court. 

i.  T.  JUiohener,  Attorney  General,  J.  W,  MoGreeveyf  Pros- 
ecuting Attorney,  D,  H.  Ghaae  and  J,  H.  Oillett,  for  the 
State. 

MiTCHEiiL,  J. — Upon  information  of  the  prosecuting  at- 
torney within  and  for  the  county  of  Cass,  Sydney  Robbins 
was  arrested  upon  the  charge  of  unlawfully  keeping  and  ex- 
hibiting for  gain,  and  for  the  purpose  of  winniug  money 
thereon,  a  roulette  table  and  wheel,  and  a  faro  table  and  box 
for  dealing  cards,  contrary  to  the  provisions  of  section  2086, 
R.  S.  1881. 

The  sheriff  took  the  defendant  into  custody  upon  a  war- 
rant, upon  which  the  officer  made  return,  among  other  things, 
that  he  had  seized  one  faro  table  complete,  and  one  roulette 
table  complete,  adding  that  he  had  seized  the  devices  above 
named  on  sight,  while  a  game  was  in  progress.  The  defend- 
ant appeared  in  court  on  the  10th  day  of  May,  1889,  and 
pleaded  guilty,  and  a  fine  of  $25  was  assessed  against  him. 
Afterwards,  on  the  27th  day  of  May,  1889,  the  prosecuting 
attorney  moved  the  court  for  an  order  directing  the  sheriff 
to  destroy  the  gaming  apparatus  or  devices  theretofore  seized 
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and  remaiaiDg  in  the  possession  of  the  officer.  Thereupon 
Robbins  appeared  and  moved  the  court  for  an  order  direct- 
ing the  sheriff  to  return  the  property  to  him.  The  court 
overruled  the  motion  of  the  prosecutor,  and  ordered  that  the 
property  be  returned  to  the  owner.  From  these  several  rul- 
ings this  appeal  is  prosecuted  by  the  State. 

It  is  provided  in  section  2086,  in  substance,  that  whoever 
keeps  or  exhibits  for  gain,  or  to  win  or  gain  money,  any 
gaming  table,  or  any  apparatus,  device,  or  machine  of  any 
kind  or  description,  for  the  purpose  of  betting  or  gaming, 
shall  be  fined,  etc.  Provision  is  made  in  the  code  regulat- 
ing criminal  procedure,  whereby  upon  proper  affidavit  jus- 
tices of  the  peace  are  authorized  to  issue  warrants  to  search 
any  house  or  place  for,  among  many  other  things,  "  any  gam- 
ing table,  establishment,  device,  or  apparatus  kept  or  ex- 
hibited for  the  purpose  of  unlawful  gaming,"  etc.  It  is 
provided  when  the  warrant  is  executed  by  the  seizure  of  the 
property  or  things  described  therein,  that  the  property  or 
things  shall  be  delivered  by  the  justice  to  the  sheriff,  to  be 
securely  held  by  him  "  subject  to  the  order  of  the  court  try- 
ing the  offender,"  and  upon  conviction  of  the  person  offend- 
ing, the  sheriff  shall  forthwith  destroy,  or  cause  to  be  de- 
stroyed, the  apparatus,  devices,  etc.,  used  for  unlawful  pur- 
poses ;  and  as  to  all  other  property,  ^*  he  shall,  after  such 
conviction,  deliver  the  same,  under  the  order  of  the  court 
trying  the  offender,  to  the  proper  owner  thereof." 

On  behalf  of  the  State  it  is  insisted  that  it  was  the  duty 
of  the  court  to  order  the  destruction  of  the  gaming  devices, 
for  the  unlawful  keeping  and  exhibition  of  which  the  owner 
had  been  convicted,  and  which  had  been  taken  by  the  sheriff, 
in  whose  custody  they  remained. 

We  have  no  doubt  of  the  authority  of  a  sheriff,  or  other 
officer  authorized  to  make  arrests,  to  seize  articles  which  he 
knows,  or  has  good  reason  to  believe,  are  being  employed  in 
violating  the  criminal  law,  or  as  instruments  for  the  com- 
mission of  crime.     Things  which  may  supply  evidence  of 
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an  offence  of  which  one  has  been  accused  may  be  taken  into 
the  possession  of  the  officer  making  the  arrest^  to  be  dis- 
posed of  under  the  direction  of  the  court.  1  Bishop  Crim. 
Proc,  sections  210,  211.  An  officer  has  no  authority  to  take 
money  from  the  person  of  a  prisoner,  or  to  take  from  him 
any  other  property  or  thing,  unless  it  is  in  some  way  con- 
nected with  the  crime  with  the  commission  of  which  he  is 
charged,  or  unless  it  renders  his  arrest  or  detention  hazard- 
ous, or  might  facilitate  his  escape.  It  is  not  only  the  right, 
but  it  is  the  duty  of  every  peace  officer  to  seize  any  property 
or  thing  that  is  being  used  in  the  commission  of  crime,  or 
in  the  violation  of  law  enacted  for  the  protection  of  the 
health,  morals  and  welfare  of  the  community.  Spalding  v. 
Preston,  21  Vt.  9. 

The  gaming  devices  in  question  having  been  lawfully 
seized  and  taken  into  the  possession  of  the  sheriff,  they  were 
as  properly  subject  to  the  order  of  the  court  trying  the  of- 
fender as  they  would  have  been  in  case  they  had  been  seized 
by  a  constable  armed  with  a  search  warrant,  and  afterwards 
turned  over  to  the  sheriff.  The  statute  authorizing  the  is- 
suance of  search  warrants  was  designed  as  a  means  of  dis- 
oovering  and  securing  possession  by  the  officers  of  the  law 
of  articles  or  things  the  use  or  exhibition  of  which  was  im- 
moral and  unlawful. 

If,  without  resorting  to  the  statute,  the  proper  officer  of 
the  court  obtained  possesion  of  the  articles,  or  things,  used 
in  the  commission  of  a  crime,  in  some  other  manner  equally 
lawful  and  legitimate,  the  jurisdiction  of  the  court  over  the 
subject  would  be  the  same  as  if  it  had  been  first  taken  by  a 
search  warrant,  and  turned  over  to  the  sheriff.  In  other 
words,  so  far  as  the  court  has  jurisdiction  over  the  property 
or  thing,  its  jurisdiction  depends  upon  the  fact  that  the  ap- 
paratus shall  be  properly  in  the  custody  of  the  sheriff,  when 
the  offender  is  before  the  court  for  trial,  and  not  that  he  shall 
have  obtained  the  custody  by  means  of  a  search  warrant. 
The  material  part  of  the  statute  in  that  regard  is,  that  the 
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thing  seized  shall  be  securely  held  by  the  sheriff,  subject  to 
the  order  of  the  court  trying  the  offender.  No  definite,  or 
precise  mode  of  procedure  is  pointed  out  by  the  statute  in 
order  to  enforce  the  forfeiture  of  the  things  seized.  The 
provision  is  that  the  sheriff  shall  securely  hold  the  articles 
seized, "  subject  to  the  order  of  the  court  trying  the  offender/* 
and,  upon  conviction  of  the  person  offending,  destroy,  or 
cause  to  be  destroyed,  the  articles  used  for  unlawful  pur- 
poses. 

The  inquiry  then  is,  was  it  necessary  in  order  to  warrant 
the  destruction  of  the  property  that  an  order  to  that  effect 
should  have  been  made  by  the  court,  and  if  it  was,  had  the 
court  jurisdiction  to  make  it  after  the  case  was  ended?" 
It  is  fundamental  that  no  person  can  be  deprived  of  any  ar* 
tide,  which  is  recognized  by  the  law  as  property,  without  a 
judicial  hearing,  after  due  notice.  No  degree  of  miscon- 
duct,  or  wrong,  can  justify  the  forfeiture  of  the  property  of 
a  citizen,  except  in  pursuance  of  some  judicial  procedure,  of 
which  the  owner  shall  have  notice,  and  in  which  he  shall 
have  the  opportunity  to  contest  the  ground  upon  which  the 
forfeiture  is  claimed.  Lotory  v.  Rainwater,  70  Mo.  152 
(35  Am.  Rep.  420) ;  People  v.  Copely,  4, Grim.  Law  Mag.\187  ; 
8  Am.  &  Eng.  Encyc.  of  Law,  1081. 

There  are,  however,  some  articles  which  can  not  be  kept,, 
exhibited,  or  used  for  any  lawful  or  innocent  purpose,  such 
as  spurious  coin  or  bills,  obscene  pictures,  books  or  prints, 
and  other  articles  or  devices,  the  exhibition,  use,  or  posses- 
sion of  which,  in  any  form,  and  under  all  circumstances,  is 
unlawful  or  corrupting,  and  prejudicial  to  public  morals  or 
health.  Such  articles  are  regarded  as  nuisances  per  se. 
Property  can  not  exist  in  them,  and  an  oflBcer  into  whose 
hands  they  come  may  be  authorized  by  statute,  or  ordinance, 
to  destroy  them  summarily,  without  process.  It  has  been 
held,  however,  that  such  articles  can  not  be  destroyed  by  an 
officer  in  the  absence  of  a  law,  or  ordinance,  authorizing  their 
destruction.     Ridgeway  v.  West^  60  Ind.  371. 
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There  are  other  articles  which  are  not  in  and  of  them- 
selves nuisances,  which  may  be  ased  for  an  illegal  or  im- 
moral purpose,  and  which  may  yet  be  regarded  as  property. 
It  may  be  a  question  whether  implements  or  articles  seized^ 
in  a  particular  case,  are  honest,  lawful  tools,  or  things  for 
innocent  amusement,  or  whether  they  are  devices  for  coun- 
terfeiting, burglar^s  tools,  or  apparatus  for  gambling.  Dif- 
ferences of  opinion  may  arise  as  to  the  character  of  books 
or  prints.  As  has  been  said  :  "  Pictures  and  illustrations, 
that, might  be  considered  unobjectionable  in  scientific  and 
philosophical  treatises  upon  medicine  and  surgery,  might  be 
highly  indecent  and  immoral  if  intended  for  public  circula- 
tion. Some  of  the  finest  works  of  art  in  painting  and 
sculpture,  though  greatly  admired  by  artists  and  critics, 
might  be  considered  by  a  portion  of  the  community  as 
wholly  improper  for  public  exhibition.''  Attorney  Oenercbl 
V.  Justices y  €tc.y  103  Mass.  456. 

In  many  instances  property  may  or  may  not  exist  in  a 
thing,  according  to  the  use  to  which  it  is,  or  may  be  ap- 
plied, or  the  purpose  for  which  it  is  kept  or  exhibited,  or 
the  intrinsic  value  of  the  materials  out  of  which  it  is  con- 
structed. Gaming  apparatus  may  be  made  of  valuable  mate- 
rial, capable  in  some  other  form  of  being  applied  to  useful 
and  la^wful  purposes,  or  it  may  be  used  for  innocent  and 
harmless  amusement  in  the  form  in  which  it  exists.  It  can 
not  always  be  determined  by  inspection,  or  declared  as  mat- 
ter of  law,  that  articles  used  for  the  illegal  and  immoral  pur- 
pose of  gaming,  may  not  also  be  used  for  innocent  and 
lawful  purposes,  or  that  in  honest  hands  they  may  not  con- 
stitute lawful  merchandise.  Unless,  therefore,  articles  seized 
are  of  such  a  character  that  the  law  will  not  recognize  them 
*  as  property,  entitled  as  such  to  its  protection,  under  any  cir- 
cumstances they  can  not  be  summarily  destroyed  without  af- 
fording the  owner  an  opportunity  to  be  heard  upon  the  sub- 
ject of  their  unlawful  use,  and  to  show  whether  or  not  the 
articles  are  intrinsically  useful  or  valuable  for  any  other 
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purpose  than  gambliDg,  or  whether  their  only  recognized 
value  and  customary  use  are  as  implements  for  gaming. 

If  upon  inquiry  by  the  court  trying  the  offender  it  should 
appear  that  the  property  seized  is  such  as  is  of  no  substan- 
tial or  practical  use  or  value  except  in  cbnnection  with  a 
gambling-room,  or  if  the  use  to  which  it  is  customarily  de- 
voted by  the  owner  is  unlawful  gaming,  its  destruction  should 
be  ordered  upon  application  to  the  court,  as  part  of  the  judg- 
ment in  the  case,  provided  the  defendant  be  found  guilty,  and 
as  to  all  other  property  seized,  that  is  such  as  is  adapted  to 
a  lawful  use,  it  should  be  ordered  returned  to  the  owner,  in 
accordance  with  the  provisions  of  section  1623,  R.  S.  1881* 
Commonwealth  v.  Gaming  Implements,  119  Mass.  332;  At- 
torney  General  v.  Justices,  etc.,  supra. 

This  last  section,  so  far  as  applicable  to  gaming  apparatus 
or  devices,  is  to  be  construed  in  connection  with  section  2086. 
When  so  construed  it  is  apparent  that  the  inquiry  in  respect 
to  the  character  of  the  property  seized,  and  "  the  order  of 
the  court  trying  the  offender,"  referred  to  in  section  1623, 
must  be  made  by  the  court  before  or  at  the  time  final  judg- 
ment is  pronounced  against  the  defendant.  The  destruction 
of  the  implements  employed  in  the  commission  of  the  crime 
must  be  regarded  as,  in  some  sense,  a  part  of  the  penalty  to 
be  adjudged  by  the  court  against  the  offender,  and  the  order 
of  forfeiture  must  be  part  of  the  judgment  pronounced  in 
the  case.  After  the  penalty  has  been  assessed,  and  final  judg- 
ment has  been  pronounced,  and  the  case  ended,  the  court  can 
not  again  take  jurisdiction  upon  a  mere  motion,  and  proceed 
with  another  hearing,  and  make  another  order,  en  forcing 
punishment  in  the  nature  of  an  additional  penalty  against 
the  defendant  or  his  property. 

The  conclusion  follows  that,  after  having  pronounced  final 
judgment,  the  court  had  no  jurisdiction  to  enter  upon  an  in- 
quiry and  make  an  order  for  the  destruction  of  the  articles 
seized.  The  application  should  have  been  made  before,  or 
at  the  time,  judgment  was  pronounced.     Thie  order  for  the 
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destruction  of  the  property  was,  therefore,  correctly  refused, 
for  the  reason, that  it  was  made  too  late. 

Thejudgment  is  affirmed. 

FUed  June  7, 1890. 


\ 


No.  14,301. 

Weddell  et  al.  v.  Hapneb.  lU  ^ 

* 

Easejcent. — Surface  Water, — Bighte  of  Adjacent  Oumers. — A  land-owner, 
who  by  means  of  ditches  and  drains  concentrates  surface  water,  and  hj 
that  means  carries ''it  where  it  was  not  accustomed  to  flow,  and  dis- 
charges it  on  a  lower  land-owner,  is  liable  for  the  payment  of  the  dam- 
age caused  thereby. 

SiAME. — Damages, — In  such  case  the  plaintiff  is  entitled  only  to  compen- 
satory damages. 

From  the  Elkhart  Circuit  Court. 

W.  H.  Vesey  and  C.  W.  Miller^  for  appellants. 
J.  JET.  Baker  and  F.  E,  Baker,  for  appellee. 

Coffey,  J. — This  was  a  proceeding  in  equity  to  enjoin 
the  continuance  of  a  nuisance  and  to  recover  damages. 

The  appellee  in  his  complaint  alleged,  in  substance,  that 
he  was  the  owner  and  in  possession  of  a  certain  tract  of  land 
<;ontaining  eighty  acres,  in  Elkhart  county,  Indiana;  that 
the  appellants  owned  certain  other  lands  adjoining  the  same 
on  the  north ;  that  there  was  a  natural  elevation  extending 
north  and  south,  which  caused  all  the  water  accumulating 
on  the  appellants'  land  lying  east  of  said  elevation  to  flow 
back  from  the  direction  of  appellee's  land ;  that  on  Septem- 
ber 1st,  1886,  the  appellants  unlawfully  and  wrongfully  con- 
structed a  ditch  or  drain  through  said  elevation,  and  also 
•constructed  lateral  ditches  and  drains  so  as  to  etnpty  on  ap- 
pellee's land,  by  means  of  said  ditches  and  drains,  large 
quantities  of  water  from  the  east  side  of  said  elevation ; 


316  SUPREME  COURT  OF  INDIANA, 

II  !■  .  it.  

Weddell  et  al.  v.  Hapner. 

that  appellants^  by  so  ^Fongfully  constructing  said  ditches 
and  drains^  have  caused  a  great  quantity  of  water  to  flow 
almost  continuously  from  that  time  to  the  time  of  bringing 
this  suit,  over  and  upon  the  appe]lee!s  land,  injuring  and 
destroying  the  crops  of  corn,  wheat  and  grass,  and  causing 
the  cellar  of  appellee's  residence  to  become  filled  with  water 
to  the  depth  of  four  feet,  injuring  the  walls  and  destroying 
the  contents  thereof,  overflowing  his  door-yard  and  barn- 
yard, and  depriving  him  of  the  enjoyment  of  his  property  to 
his  damage,  etc.     Prayer  for  an  injunction  and  for  damages. 

Upon  issue  formed,  the  cause  was  tried  by  the  court  which 
made  a  special  finding  of  the  facts  and  stated  its  conclusions 
of  law  thereon. 

The  special  finding  of  facts,  in  so  far  as  it  afiects  the  right 
of  action,  does  not  differ  materially  from  the  complaint. 
The  case  made  by  the  complaint  and  special  finding  of  facts 
falls  clearly  within  the  rule  settled  by  the  adjudicated  cases 
of  Templeton  v.  Voshloe,  72  Ind.  134,  Cairo,  etc.,  B.  R, 
Co.  V.  StevenSf  73  Ind.  278,  Weia  v.  City  of  Madison,  75  Ind. 
241,  City  of  Evansville  v.  Decker,  84  Ind.  325,  Chambers  v. 
Kyle,  87  Ind.  83,  Gty  of  Orawfordaville  v.  Bond,  96  Ind.  236, 
and  Rice  v.  City  of  Evansville,  108  Ind.  7. 

While  it  is  true  that  the  owner  of  land  may  improve  it 
either  by  changing  the  surface  or  by  the  erection  of  build* 
ings  or  other  structures  thereon,  so  as  to  cause  water  acca* 
mulating  thereon  by  rains  and  snows  falling  on  the  surface 
to  stand  in  unusual  quantities  on  other  adjacent  land,  or 
pass  into  or  over  the  same  in  greater  quantities  or  in  other 
directions  than  they  were  accustomed  to  flow,  or  may  elevate 
or  depress  his  land,  thus  changing  the  flow  of  surface  water, 
as  adjudged  in  the  cases  of  Taylor  v.  Fickas,  64  Ind.  167, 
and  Weis  v.  City  of  Madison,  supra,  it  is  also  true  that  he 
can  not  by  means  of  drains  and  ditches  concentrate  surface 
water  and  by  that  means  carry  it  where  it  never  flowed  be- 
fore and  discharge  it  on  to  a  lower  land-owner  to  his  damage, 
without  becoming  liable  for  the  payment  of  such  damage* 
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The  court  did  not  err  in  its  conclusion  of  law  upon  the  facts 
found.  ^ 

The  evidence  tends  to  support  the  special  finding  of  facts, 
except  as  to  the  amount  of  damages.  The  amount  of  dam- 
ages proven  on  the  trial  of  the  cause  did  not  exceed  $17.74, 
while  the  court  assessed  the  damages  at  $50.  The  facts  in 
this  case  do  not  bring  it  within  the  class  which  authorizes 
the  assessment  of  punitive  or  exemplary  damages.  The  ap- 
pellee was  entitled  to  recover  compensatory  damages  only, 
which  could  not  exceed  the  amount  proven  on  the  trial.  The 
damages  assessed  by  the  circuit  court  are  excessive. 

If  the  appellee  will  remit  $32.27,  within  thirty  days  from 
this  date,  the  judgment  will  be  affirmed,  at  his  costs,  oth- 
erwise it  is  reversed,  with  directions  to  grant  a  new  trial. 

Filed  May  lb,  1890. 


No.  14,176. 

The  Franklin  Bank  of  Cincinnati  v.  Severin. 

Bill  of  Exchanos. — Agreement  Without  Otmnderaiion  to  Bdaaae  Acceptor, — 
Anewer  Alleging, — An  agreement  without  consideration  by  the  assignee 
of  a  bill  of  exchange  to  release  the  accommodation  acceptor  is  void. 
In  an  action  against  the  acceptor  by  the  assignee  an  answer  which  sets 
np  such  an  agreement  is  bad. 

From  the  Dearborn  Circuit  Court. 
N.  8.  Oivarij  for  appellant. 

Olds,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  on  a  bill  of  exchange,  dated  at  Cincinnati,  Oc- 
tober 21si,  1881,  drawn  by  the  Eureka  Iron  Roofing  Com- 
pany, payable  to  the  order  of  the  drawer  in  sixty  days  after 
date,  for  the  sum  of  $325,  directed  to  and  accepted  by  the 
appellee,  Julius  Severin,  and  indorsed  by  the  Eureka  Iron 
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Roofing  Company  to  the  appellant,  for  a  valuable  consider- 
ation, before  maturity,  and  duly  protested  for  non-payment, 
^   and  notice  thereof  duly  given. 

The  complaint  is  in  tb^  usual  form,  alleging  the  indorse- 
ment to  the  plaintiff  for  a  valuable  consideration  before  ma- 
turity. 

The  appellee  answered  in  two  paragraphs.  The  first  is  a  gen- 
eral denial.  The  second  alleges  that  on  the  26th  day  of  Decem- 
ber, 1881,  the  plaintiff  released  the  defendant  from  any  and 
all  liability  of,  and  on  account  of,  said  acceptance,  and  on  said 
day  agreed  to  look  to  the  drawer  of  said  acceptance  for  the 
payment  thereof;  that  the  defendant  was,  and  is,  an  accom- 
modation acceptor  on  said  acceptance,  and  that  before  and  at 
the  time  the  plaintiff  purchased  said  acceptance,  and  paid  the 
money  therefor,  and  bought  the  same,  it  well  knew  that  the 
defendant  was  ah  accommodation  acceptor  ;  that  plaintiff  at 
no  time  after  the  26th  day  of  December,  1881,  called  on  de- 
fendant for  payment ;  that  the  Eureka  Iron  Roofing  Com- 
pany, the  drawer  of  said  acceptance,  continued  to  do  busi- 
ness with  the  plaintiff,  and  in  the  city  of  Cincinnati,  up  to 
February,  1883,  and  was  solvent ;  that  at  the  time  of  said 
release  the  drawer  had  money  in  the  bank  of  plaintiff  suflB- 
cient  to  pa^  said  acceptance,  and  the  defendant,  relying  on 
the  release,  made  no  effort  to  collect  said  acceptance  from 
the  maker,  and  made  no  effort  to  indemnify  himself,  which 
he  could  have  done ;  that  the  Eureka  Iron  Roofing  Com- 
pany has  become  insolvent,  and  ceased  to  exist. 

Plaintiff  demurred  to  the  second  paragraph  of  answer  for 
want  of  facts,  and  the  court  overruled  the  demurrer,  to  which 
ruling  the  plaintiff  excepted,  and  assigns  the  ruling  as  error. 

The  question  is  presented  as  to  the  sufficiency  of  this  par- 
agraph of  answer.  The  paragraph  admits  the  plaintiff  to  be 
a  purchaser  for  value  before  maturity,  and  avers  a  release  of 
the  defendant  from  liability  on  the  bill  of  exchange  without 
any  consideration. 

The   acceptor  of  a  bill  of  exchange  becomes,  as  to  all 
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parties  other  than  the  drawer^  the  principal  debtor.  It  is  the 
universally  recognized  doctrine  that  it  is  no  defence  to  a  bill 
by  an  assignee  for  valae  against  an  accommodation  acceptor, 
that  the  assignee  knew  he  was  an  accommodation  acceptor  at 
the  time  of  purchasing  the  bill.  2  B^andolph  Commercial 
Paper,  section  561;  Spurgin  v.  SfcPheders,  42  Ind.  527. 

As  between  the  holder  for  value  and  the  acceptor,  the  bill 
represents  a  valid  indebtedness,  and  at  the  time  it  is  alleged 
that  the  plaintifip  released  the  defendant,  the  defendant  was 
indebted  to  the  plaintiff  to  the  amount  of  the  bill,  and  an 
agreement  to  release  the  defendant  from  such  indebtedness 
and  liability  on  the  same,  without  any  consideration  for  such 
promise,  would  be  invalid.  It  would  be  the  same  as  an  agree- 
ment to  release  the  maker  of  a  promissory  note  from  the 
payment  of  the  same  without  any  consideration,  and  it  has 
been  held  by  this  court  that  an  agreement  to  release  ^  maker 
of  a  promissory  note  from  payment  of  the  same  without  any 
consideration  for  the  release,  is  void.  Harris  v.  Boone^  6& 
Ind:  300 ;  Carter  v.  Zenbliny  68  Ind.  436. 

The  answer  in  this  case  fails  to  show  that  there  was  any 
consideration  for  the  release  pleaded ;  indeed,  it  affirmatively 
appears  from  all  of  the  allegations  in  the  paragraph  that 
there  was  no  consideration  for  such  agreement,  and  the  agree- 
ment is  void,  and  o^  this  the  parties  were  bound  to  take 
knowledge,  and  it  was  the  duty  of  the  acceptor  to  take  steps 
to  secure  or  protect  himself  if  he  desired  to  do  so.  He  would 
have  had  the  right  at  any  time  to  have  paid  the  bill  and 
sued  the  drawer. 

The  sufficiency  of  the  paragraph  of  answer  depends  upoa 
the  validity  of  the  agreement  of  the  holder  to  release  the  ac- 
ceptor. There  being  no  consideration  for  such  agreement, 
it  was  not  valid  in  law,  and  did  not  operate  to  release  the  ac- 
ceptor, and  the  acceptor  was  bound  to  know  the  release  was 
invalid,  and  that  he  was  still  holden  for  the  payment  of  the 
bill ;  hence  it  was  his  own  lack  of  diligence  if  he  did  not  in* 
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demDify  himself  against  loss^  or  pay  the  bill  and  collect  it 
of  the  drawer  while  the  drawer  was  solvent. 

The  court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  answer,  and  for  this  error  the  judgment  must 
be  reversed. 

The  other  errors  assigned  may  not  arise  on  a  retrial  of  the 
cause,  and  it  is  therefore*  unnecessary  to  pass  upon  the  other 
questions  presented. 

Judgment  reversed,  at  costs  of  appellee,  and  the  cause  is 
remanded  to  the  circuit  court,  with  instruction^  to  sustain 
the  demurrer  to  the  second  paragraph  of  answer,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  JaDe  7, 1890. 


No.  14,346. 

Leslie  v,  Boyd, 

Bbal  Estate. — Broker, — Commission,  —  GorUrael  cf  Agmety,  —  CotutfutHim 
<^, — A  contract  of  agency  for  the  sale  of  land  provided  for  a  broker's 
commbsion  of  5  per  cent,  on  the  amount  of  the  consideration.  It  was 
further  provided  that  *'  If  said  real  estate  is  transferred,  or  sold,  outside 
of  the  influence  or  agency  of  said  Lieslie,  or  withdrawn  from  the  market 
within  twelve  months  from  this  date  I  agree  to  pay  said  Leslie  a  com- 
mission of  2  per  cent.  If  a  customer  is  introduced  through  the  agency 
of  said  Leslie,  and  a  sale  is  afterwards  consummated  with  said  customer 
I  agree  to  pay  the  commission  aforementioned,  whether  the  time  of  this 
agreement  shall  have  expired  or  not." 

Heldy  that  the  principal  had  the  right  to  withdraw  his  real  estate  from  the 
market,  or  to  sell  it  to  a  purchaser  not  furnished  by  the  agent,  in  which 
case  he  would  have  been  liable  for  a  commission  of  2  per  cent;  but 
that  having  done  neither,  and  having  sold  to  a  purchaser  furnished  by 
the  agent  after  the  expiration  of  a  year,  he  was  liable  for  the  commis- 
sion of  5  per  cent.,  the  contract  being  a  continuing  one  until  termin- 
ated in  some  manner  provided  for  by  the  contract. 

From  the  Daviess  Circuit  Court. 
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W.  U*  Gardiner  and  8.  H.  Taylor,  for  appellant. 
/.  tV.  Ogdon  and  F.  B.  Burke,  for  appellee. 

Bebkshiri},  C.  J. — The  complaint  in  this  case  is  in  one 
paragraph.  The  court  below  sustained  a  demurrer  thereto^ 
and  the  appellant,  refusing  to  amend  his  complaint,  final 
judgment  was  rendered  for  the  appellee  upon  the  ruling  On 
the  demurrer. 

The  complaint  is  in  substance  as  follows :  The  appellee, 
by  his  certain  written  obligation,  a  copy  of  which  is  filed, 
employed  and  authorized  the  appellant,  as  his  agent,  to  bar- 
gain and  sell  certain  real  estate  owned  by  the  appellee  ;  that 
during  the  existence  of  said  agency  the  appellant  advertised 
said  land  for  sale,  and  brought  the  same  into  market,  and 
through  the  agency  of  the  appellant,  on  the.  1st  day  of  Au- 
gust, 1886,  the  appellee  and  one  Finnicum  were  brought  to- 
gether, and,  pursuant  thereto,  the  appellee  consummated  a 
sale  with  said  Finnicum,  and  sold  and  conveyed  said  land,  on 
the  16th  day  of  August,  1886;  that  the  consideration  paid 
therefor,  by  said  Finnicum,  was  $2,160,  or  $18  per  acre,  and 
by  reason  thereof  the  appellee  became  indebted,  etc. 

The  contract  so  far  as  we  need  quote  from  it  is  as  follows : 

"  I,  Joseph  M.  Boyd,  of  the  county  of  Daviess,  State  of 
Indiana,  have  this  day  employed  and  empowered  Alexander 
Leslie  of  Washington,  Indiana,  as  my  agent  to  bargain  and 
sell  for  me,  execute  bond  (in  my  name)  for  a  title,  as  my 
agent,  receive  and  receipt  for  money  paid  on  the  following 
described  real  estate  situated  in  the  county  of  Daviess,  State 
of  Indiana:"  (here  follows  a  description  of  the  real  estate) 
"  One  hundred  and  twenty  acres,  more  or  less.  In  the  event 
of  a  sale  through  his  agency,  I  agree  to  pay  said  Leslie  a 
commission  of  five  per  cent,  on  the  amount  of  the  consider* 
ation,  $18  per  acre.  If  said  real  estate  is  transferred  or  sold 
outside  of  the  influence  or  agency  of  said  Leslie  or  with- 
drawn from  the  market  within  twelve  months  from  this 
Vol.  124.— 21 
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date^  I  agree  to  pay  said  Leslie  a  commission  of  two  per 
cent,  on  the  sum  of  $18  per  acre.  Terms  of  sale:  One- 
third  cash,  the  remainder  in  three  equal  annual  payments^ 
running  one,  two  and  three  years  from  date  of  sale,  said 
notes  to  bear  interest  at  the  rate  of  six  per  cent.,  and  all  of 
said  back  payments  to  be  secured  by  mortgage  on  said  prop- 
erty. Commission  due  and  payable  when  sale  is  made.  If 
the  said  Leslie  produces  a  purchaser  at  the  price  and  the 
terms  as  above,  and  I  fail  to  complete  the  title,  I  agree  to 
pay  him  full  commission.  It  is  agreed  and  understood  by 
the  undersigned  that  the  commission  and  the  excess,  with 
attorney's  fees,  shall  stand  as  a  lien  against  the  above  de- 
scribed property  until  the  same  are  paid.  If  a  customer  is 
introduced  through  the  agency  of  said  Leslie,  and  a  sale  is 
afterwards  consummated  with  said  customer,  I  agree  to  pay 
the  commission  aforementioned  whether  the  time  of  this 
agreement  shall  have  expired  meanwhile  or  not. 

*^  Witness  my  hand  and  seal  this  21st  day  of  Apf  il,  A.  D. 
1885.  Joseph  M.  Boyd.'' 

In  our  opinion,  under  the  averments  in  the  complaint  there 
was  a  good  cause  of  action  stated. 

We  understand  from  briefs  of  counsel  that  the  court  con- 
strued the  contract  as  only  continuing  for  the  period  of  one 
year,  and  at  the  end  of  that  time,  though  the  appellee  may 
have  made  a  sale  to  a  purchaser  introduced  by  the  appel- 
lant, the  appellee  was  not  bound  to  pay  the  commission. 

We  do  not  so  construe  the  contract.  The  duration  of  the 
contract  is  not  fixed  by  its  terms ;  at  any  time  within  one 
year  from  its  execution  the  appellee  had  the  right  to  withdraw 
his  real  estate  from  the  market,  or  to  sell  it  to  a  purchaser 
not  furnished  by  the  appellant,  and  had  he  done  either  he 
would  have  been  liable  to  pay  a  commission  of  two  per  cent.; 
but  he  did  neither. 

After  the  time  named  had  elapsed,  the  agency  of  the  ap- 
pellant still  continued. 

Suppose  the  appellant  had  sold  the  real  estate  upon  the 
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terms  named  in  the  obligation,  and  executed  a  bond  as  therein 
provided,  after  the  year  had  terminated  would  not  the  ap- 
pellee have  been  compelled  to  execute  the  contract  ?  And 
if  not,  why  not?  We  can  imagine  no  legal  excuse  upon 
which  to  have  rested  a  refusal.  Until  the  termination  of  the 
agency,  either  by  sale  or  by  the  act  of  the  appellee,  as  pro- 
vided in  the  contract  the  appellant's  authority  to  make  the 
sale  continued. 

The  agency  was  a  continuing  one  until  terminated  in  some 
manner  known  to  the  contract. 

It  is  probable  that  the  appellee  had  the  right  under  the  con- 
tract to  terminate  the  agency  after  one  year  from  the  date 
of  the  contract,  without  liability  except  as  in  the  last  clause 
of  his  obligation.  But,  if  he  had  done  so,  had  a  purchaser 
thereafter  appeared  and  purchased  the  property  of  the  appel- 
lee, his  introduction  being  the  result  of  the  services  and  influ- 
ence of  the  appellant,  in  advance  of  the  termination  of  the 
agency,  the  said  last  named  clause  of  said  obligation  would 
have  rendered  the  appellee  liable.  This  is  so  by  its  very 
terms :  '^  If  a  customer  is  introduced  through  the  agency  of 
said  Leslie,  and  a  sale  is  afterwards  consummated  with  said 
customer,  I  agree  to  pay  the  commission  aforementioned, 
whether  the  time  of  this  agreement  shall  have  expired  mean- 
time or  not." 

The  case  of  Williama  v.  Leslie,  111  Ind.  70,  fully  supports 
our  conclusion. 

Judgment  reversed,  with  costs.    * 

Filed  Jane  17, 1890. 
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Beaveb  et  al.  v.  The  State^  ex  rel.  Heaston, 

Auditor. 

County  Tbeasubeb.  —  FietUioua  Items  of  AecounL  -—  Liability  for  Money 
Actually  Received  from  Predecessor, — The  amount  with  which  a  county 
treasurer  was  charged  was  made  up  of  fictitious  items  instead  of  the 
true  item — money  received  from  his  predecessor  on  account  of  a  certain 
gravel  road  fund. 

Heldf  that  the  treasurer  must  account  for  the  money  actually  received  not- 
withstanding such  error  in  making  up  the  items  of  the  charge. 

From  the  Grant  Circait  Court. 

J.  C,  Branyan,  M.  L.  Spencer y  L.  P.  MiHigan^  O.  W. 
WiUelooh,  B.  M.  Cobb,  C.  W.  WatMna,  W.  H.  Charles,  T.  L. 
QhUd8\  0.  W.  Harvey,  L.  D.  Baldwin  and  JEf.  J.  Paulus,  for 
appellants. 

E.  C  Vaughn,  J.  B.  Kenner  and  J.  I.  Dille,  for  appellee. 

Elliott,  J. — The  complaint  is  founded  on  a  bond  ex- 
ecuted by  Henry  Beaver  and  his  sureties  to  secure  the  per- 
formance by  BeaVer  of  the  duties  of  treasurer  of  Huntington 
county.  The  dispute  is  as  to  an  item  of  twelve  thousand 
dollars  which  the  relator  claims  is  due  from  Beaver^  and  for 
which  it  is  alleged  he  has  failed  to  account.  The  special  find- 
ing of  facts  made  by  the  trial  court  is  quite  full,  but  it  is 
unnecessary  to  state  the  facts  at  much  length,  since  it  is  con- 
ceded that  Beaver  did  receive  twelve  thousand  dollars  from 
his  predecessor  in  office,  Daniel  Christian,  and  that  he  is 
chargeable  with  that  amount.  As  we  understand  counsel 
for  the  appellants,  their  contention  is  that  he  has  accounted 
for  the  amount  received  from  Christian,  but  that  he  has  been 
wrongfully  twice  charged  with  the  amount,  thus  making  it 
appear  that  he  owes  twelve  thousand  dollars,  whereas  he,  in 
fact,  is  not  in  debt  to  the  county  in  any  amount.  It  is  true 
that  the  record  shows  that  Beaver  was  charged  with  twelve 
thousand  dollars  in  an  erroneous  mode,  in  this,  that  the 


MAY  TERM,  1890.  325 

Beaver  etaLv.  The  State,  ex  rtL  Heitston,  Auditor. 

amount  was  made  up  of  fictitious  items  instead  of  tlie  eat* 
rect  one^  namely,  the  amount  received  from  Christian.  Bnt^ 
while  it  is  true  that  the  items  of  the  chai^  wefd  not  the 
true  ones,  inasmuch  as  the  true  item  was  the  twelve  thou- 
sand dollars  received  by  Christian  on  account  of  what  was 
called  the  Stutt's  Gravel  Road  Fund,  and  by  htm  paid  to 
Beaver,  and  not  the  fictitious  items  stated ;  still,  it  is  also 
true  that  Beaver  did  receive  twelve  thousand  dollars  on  ac- 
count of  the  Stutt's  Gravel  Boad  from  Christian.  For  this 
sum  he  has  not  accounted,  and  he  remains  liable  for  it. 

The  fact  that  the  charge  was  not  made,  as  it  should  have 
been,  for  the  money  received  from  Christian,  does  not  ex- 
onerate Beaver.  As  he  did,  in  fact,  obtain  the  sum  of  twelve 
thousand  dollars  belonging  to  the  public  funds,  he  must  ac- 
count for  it,  notwithstanding  the  error  in  making  up  the 
items  of  the  charge.  If  the  fictitious  items  be  eliminated 
the  ultimate  result  is  unaffected,  for  the  real  item  must  be 
charged  against  Beaver,  so  that  the  amount  of  the  charge 
against  him  is,  in  the  end,  unchanged. 

There  is  evidence  sustaining  the  finding  of  the  trial  court 
that  Beaver  was  properly  charged  with  the  sum  of  twelve 
thousand  dollars,  the  final  result,  therefore,  is  right,  and  as 
this  is  true  a  reversal  would  not  be  authorized  even  if  there 
were  intervening  errors.  But  we  think  the  fitcts  stated  in 
the  special  finding  sustain  the  conclusions  of  law.  The  court 
explicitly  states  that  Beaver  made  no  charge  against  himself 
of  the  sum  he  received  from  Christian,  so  that,  although  he 
may  have  been  charged  with  fictitious  items  instead  of  the 
true  one,  still,  the  conclusion  that  he  must  account  for  what 
he  actually  received  is  correct.  Nor  can  it  be  justly  claimed 
that  there  is  anything  in  the  special  finding  that  warrants 
the  inference  that  Beaver  was  charged  more  than  once  with 
the  same  amount,  for  it  is  found  that  he  was  not  charged 
with  the  amount  he  did  actually  receive  from  Christian. 

The  case  has  been  twice  tried,  and  in  each  trial  the  result 
was  adverse  to  the  appellants,  and  we  can  not  say  that  it  ap- 


194 

826 

129 

883 

\U 

326 

130 

350 

124 

326 

132 

344 

133 

241 

m 

320 

134 

687 

184 

640 

184 

326 

137 

210 

137 

309 

139 

1 

687 

124 

326 

143 

380 

m 

326 

152 

400 

152 

551 

m 

89»! 

166 

182 

326  SUPREME  COURT  OF  INDIANA, 

Griffin  v.  The  Ohio  and  Mississippi  Bailway  Company. 

pears  that  the  conclusion  is  wrong.  It  is  incumbent  upon 
the  appellants  in  such  a  case  as  this  to  make  it  clearly  appear 
that  the  judgment  of  the  trial  court  was  erroneous,  and  this 
these  appellants  have  not  done ;  on  the  contrary,  it  seems  to 
us  that  the  finding  is  right  on  the  evidence. 

Judgment  affirmed. 

Filed  April  11, 1890;  petition  for  a  rehearing  overmled  June  17, 1890. 


No.  14,366. 

Gbifpin  V.  The  Ohio  and  Mississippi  Railway  Com- 
pany. 

Masteb  and  Sebvant. — Injury  to  Employee  in  Qravd  PiL — Astumpdaa  <f 
Risk. — Where  an  employee  at  work  in  a  gravel  pit,  while  engaged  in  dig- 
ging a  bed  of  gravel  from  under  a  thin  stratum  of  clay  is  injured  by 
the  falling  of  the  clay,  there  can  be  no  recovery  from  the  master.  The 
employee  in  such  a  case  takes  upon  himself  the  dangers  incident  to  the 
work,  and  is  bound  to  know  that  when  the  earth  is  undermined  it  will 
fall  in. 

0 

From  the  Dearborn  Circuit  Court. 

O,  M,  Roberts  and  (7.  W.  Stapp,  for  appellant. 
H.  D.  McMvilen  and  W,  R.  Johnston^  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  recover  damages  on  account  of  a  personal 
injury  suffered  by  the  appellant  at  a  gravel  pit. 

It  appears  from  the  complaint  that  the  appellant  was  em- 
ployed by  the  appellee  to  assist  in  loading  gravel  upon  its 
gravel  train  to  be  distributed  along  the  line  of  its  road.  The 
bed  of  gravel  in  which  the  appellant  was  employed  to  work 
was  nearly  twenty  feet  in  thickness,  covered  by  a  stratum 
of  clay  between  four  and  five  feet  in  thickness.  The  gravel 
was  loaded  upon  the  cars  by  means  of  a  large  shovel  at- 
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tached  to  a  cratie^  by  which  it  was  scooped  from  near  the  base 
of  the  bed.  The  crane  not  being  long  enough  to  scoop  all 
the  gravel  from  its  base  to  the  clay  on  top,  that  above  its 
reach  was  gouged  and  spaded  out  by  means  of  long  picks 
and  spades  used  by  the  employees  of  the  appellee.  When 
the  gravel  was  thus  picked  and  spaded  out  it  caused  the  clay 
covering  the  same  to  cave  and  fall  down.  While  engaged 
in  excavating  the  gravel  by  filling  in  the  sink  occasioned  by 
the  scoop,  after  each  load,  the  appellant  was  injured  by  the 
falling  of  the  clay  covering  such  gravel,  within  three  hours 
after  he  commenced  work. 

It  is  alleged  that  the  appellee  did  not  notify  appellant  of 
the  danger  attending  such  work  by  reason  of  the  caving 
in  and  falling  of  the  clay  covering  the  gravel,  and  that  he 
had  no  knowledge  or  notice  of  such  danger,  and  that  his 
injury  occurred  by  reason  of  the  carelessness  and  negligence 
of  the  appellee  in  not  warning  him  of  the  danger  and  how 
to  escape  therefrom,  and  in  not  warning  him  of  the  manner 
of  such  excavating  and  the  danger  resultii^  therefrom,  and 
how  to  detect  and  escape  such  danger,  and  in  not  having  any 
sufficient  means  of  giving  such  warning.  At  the  time  of 
the  injury  the  appellant  was  twenty-one  years  old. 

The  court  below  sustained  a  demurrer  to  the  complaint, 
and  this  ruling  is  assigned  as  error. 

It  has  been  too  long  settled  to  admit  now  of  controversy 
that  when  a  servant  enters  upon  an  employment  which  is, 
from  its  nature,  necessarily  hazardous,  he  assumes  the  usual 
risks  and  perils  of  the  service.  In  such  cases  it  is  held  that 
there  is  an  implied  contract  on  the  part  of  the  servant  to 
take  all  the  risks  fairly  incident  to  the  service,  and  to  waive 
any  right  of  action  against  the  master  resulting  from  such 
risk.  Atlas  Engine  Works  v.  Randall,  100  Ind.  293 ;  Pitts- 
burgh, etc.,  R.  W,  Co.  V.  Adams,  105  Ind.  151 ;  Beach  Cont. 
Neg.,  p.  8;  Taylor  v.  EvansvUle,  etc.,  R.  R.  Go,,  121  Ind. 
124 ;  Lake  Shore,  etc.,  R.  W.  Co.  v.  McCormick,  74  Ind.  440. 
The  master  in  such  cases  impliedly  agrees  not  to  subject 
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the  servant^  through  fraud,  negligence  or  malice,  to  greater 
risks  than  those  which  fairly  and  properly  belong  to  such 
particular  service. 

Where  one  seeks  to  recover  damages  on  account  of  an  in- 
jury occasioned  by  the  negligence  of  another,  it  should,  or- 
dinarily, appear  that  the  injured  party  exercised  caution  pro- 
portioned to  the  danger  likely  to  be  encountered.  Lake  Shore, 
etc.,  -B.  W.  Co,  V.  Pinchin,  112  Ind.  592 ;  Pittsburgh,  etc.,  R. 
W.  Co.  V.  Martin,  82  Ind.  476 ;  Cones  v.  dn^nnaii,  etc.,  R. 
W.  Co.,  114  Ind.  328;  Cincinnati,  etc.,  R.  R.  Co.  v.  BuUer, 
103  Ind.  31. 

Where  th^  danger  is  alike  open  to  the  observation  of  all, 
both  the  master  and  servant  are  upon  an  equality ;  and  the 
master  is  not  liable  for  an  injury  resulting  from  the  dangers 
of  the  business.  Porter  v.  Hannibal,  etc.y  R.  R.  Co.,  71  Mo. 
66 ;  Beach  Cont.  Negligence,  140 ;  Vincennes,  etc.,  Co.  v. 
White,  post,  p.  376. 

In  this  case  the  appellant  was  engaged  in  digging  a  twen- 
ty-foot bed  of  gravel,  from  under  a  thin  stratum  of  common 
earth.  He  was  bound  to  know  that  when  the  earth  was  un- 
dermined it  would  cave  and  fall  in,  and  that  if  he  was  under 
it  at  the  time  it  fell  it  would  fall  upon  him. 

We  are  bound  to  take  notice  of  the  law  of  gravitation,  and  to 
know  that  a  heavy  object  will  not  remain  up  in  space  with- 
out some  support. 

The  averments  in  the  complaint  that  appellant  did  not 
know,  and  could  not  have  known,  that  the  earth  covering 
the  gravel  would  fall  when  undermined,  can  not  prevail 
against  the  well-known  laws  of  nature.  The  appellant  was 
bound  to  use  the  faculties  with  which  he  was  endowed,  and 
had  he  done  so  he  would  have  known  that  at  some  time  in 
the  process  of  undermining  the  earth  it  would  fall  and  en- 
danger his  personal  safety.  This  case  is  one  where  the  ap- 
pellant took  upon  himself  the  dangers  incident  to  the  busi- 
ness in  which  he  was  engaged,  and  being  an  adult  the  rules 
applicable  to  the  employment  of  infants  of  tender  years  have 
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no  application.  In  oar  opinion  the  appellant  was  not  enti"^ 
tied  to  recover  under  the  facts  stated  in  his  complaint,  and 
the  court  did  not  err  in  its  ruling  on  the  demurrer  to  the 
complaint. 

Judgment  affirmed. 

Filed  June  17, 1890. 


No.  14,245. 

Smith  v.  Holloway. 

BtfCMBirr.— iZipAl  of  Way.—ChwU  <^,--OwnersMp  cf  StreaimBy  £k&— The 
gnint  of  a  right  of  way  to  a  railroad  oompanj  being  the  grant  onlj  of  an 
easement,  the  owner  of  the  fee  remains  the  owner  of  springs,  streams, 
and  minerals.  Subject  to  the  use  of  the  right  of  way,  he  maj  make  all 
lawful  use  of  the  land. 

Sake. — Parol  ReaervatUm  of  Waier  BighL — Statute  ofEraudB. — A  parol  agree* 
ment  reserving  to  the  grantor  the  right  to  nse  the  water  of  a  stream 
which  runs  across  the  land  granted  for  the  purpose  of  a  road,  is  not 
Yoid  under  the  statute  of  frauds;  the  right  to  the  water  remaining  in 
the  grantor,  he  is,  by  the  agreement,  but  confirmed  in  his  existing  legal 
right 

From  the  Pike  Circuit  Court. 

J.  W.  Wilson  and  E.  A.  Ely,  for  appellant. 
F.  B.  Posey,  for  ^pellee. 

Elliott,  J. — The  appellee  alleges  in  his  complaint  that 
in  August,  1869,  he  was  the  owner  of  a  tract  of  land ;  that 
prior  to  that  date  he  granted  a  right  of  way  for  the  construc- 
tion of  a  railroad  to  the  Evausville,  Indianapolis  and  Cleve- 
land Railroad  Company ;  that  the  company  constructed  an 
embankment ;  that  on  the  day  named  he  conveyed  to  Gran- 
ville Carlisle  all  of  the  tract  lying  south  and  east  of  the  right 
of  way;  that  by  a  series  of  conveyances  the  defendant  be- 
came the  owner  of  the  parcel  conveyed  to  Carlisle ;  that^  on 
the  15th  day  of  August^  1885,  the  appellee  sold  to  the  ap- 
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pellant  a  strip  of  land  for  a  road  fifteen  feet  in  width ;  that 
there  is  a  spring  from  which  a  stream  of  water  constantly 
flows ;  that  this  stream  crosses  the  strip  granted  the  appel- 
lant^ and  runs  along  the  south  line  of  the  embankment  and 
into  the  enclosed  land  of  the  appellee ;  that^  on  the  1st  day 
of  June,  1885,  an  agreement  was  made  between  the  appellee 
and  the  appellant,  under  which  they  erected  a  partition  fence 
on  the  top  of  the  embankment ;  that  for  more  than  fifteen 
years  before  the  agreement  was  entered  into  the  appellee  had 
used  and  enjoyed  the  stream ;  that  it  was  agreed  that  the  ap- 
pellee's right  to  have  the  stream  flow  into  his  field  should 
never  be  disturbed  ;  that  the  partition  fence  should  never  be 
so  changed  as  to  interfere  with  the  appellee's  use  of  the 
stream ;  that  he  continued  to  use  the  stream,  and  the  flow 
thereof  was  uninterrupted  until  the  1st  day  of  July,  1887, 
but  on  that  day  the  appellant,  against  the  protest  of  the  ap- 
pellee, so  changed  the  fence  as  to  shut  off  the  field  and  past- 
^ire  of  the  appellee  from  the  stream ;  that  the  wrongful  act 
of  the  appellant  has  caused  the  appellee  to  suffer  damages  in 
the  sum  of  one  hundred  and  fifty  dollars.  This  complaint 
was  challenged  for  the  first  time  by  a  motion  in  arrest  of 
judgment,  so  that  the  question  for  decision  is  as  to  the  suf- 
ficiency of  the  complaint  after  verdict. 

The  point  made  by  the  plaintiff  that  the  grant  of  the  right 
of  way  to  the  railroad  company  precludes  the  appellee  from 
maintaining  this  action  is  without  substantial  merit.  The 
owner  of  the  fee  remains  the  owner  of  springs,  streams, 
minerals,  and  the  like,  for  all  that  he  grants  is  an  easement. 
The  owner  can  not  interfere  with  the  free  use  of  the  right 
of  way,  but  subject  to  this  use  he  may  make  all  lawful  use 
of  the  land. 

The  point  made  by  the  appellant  that  the  parol  agreement 
relied  upon  is  invalid  under  the  statute  of  frauds,  is  one  of 
more  difficulty,  but  as  the  complaint  shows  that  the  strip 
granted  the  appellant  was  for  the  purpose  of  a  road,  we  can 
not  say  that  the  agreement  reserving  the  water  right  was  not 
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valid,  for,  upon  the  principle  stated,  the  right  to  the  water 
remained  in  the  appellee  as  the  owner  of  the  fee.  As  the 
water  right  remained  in  him  the  parol  agreement  did  no  more 
than  confirm  in  him  an  existing  legal  right. 

We  can  not  disturb  the  finding  upon  the  evidence. 

Judgment  affirmed. 

FUed  June  17, 1890. 


No.  14,113.  iisr"^! 

147    572 


LoEB  £T  AL.  V.  Tinkler. 

MoBTO AGE.  —  ForeUoeure,  —  Desertption.  —  Oro9»-  ComplainL — A  croas-oom- 
plaint  which  refers  to  the  complaint  for  a  description  of  the  real  estate 
upon  which  the  mortgage  is  sought  ^to  he  foreclosed  is  sufficient  as 
against  an  assignment  of  error. 

Same. — Strict  Faredoaure. — Junior  Judgment. — Purefuuer  Under, — The  pur- 
chaser under  the  foreclosure  of  a  senior  mortgage  is  entitled  to  a  strict 
foreclosure  as  against  the  wives  of  purchasers  at  a  sale  on  execution  is> 

'  sued  on  a  judgment  junior  to  the  mortgage,  who  were  not  made  parties 
to  the  foreclosure. 

From  the  Tippecanoe  Circuit  Court. 
J.  F.  MoHughf  for  appellants. 

Olds,  J. — This  is  an  action  brought  by  the  appellants 
against  the  appellee  for  the  partition  of  certain  real  estate 
described  in  the  complaint. 

The  appellee  answered  the  complaint  by  general  denial^ 
and  filed  a  cross-complaint,  alleging  that,  on  the  11th  day 
of  May,  1874,  one  James  T.  Moore  executed  a  mortgage  to 
one  Consider  Tinkler  upon  the  real  estate  described  in  the 
complaint,  said  Moore  being  then  the  owner  of  the  said  real 
estate,  to  secure  the  payment  of  two  promissory  notes  ag- 
gregating the  sum  of  $673.65 ;  that  said  mortgage  was  duly 
acknowledged  and  recorded  in  Mortgage  Record  16,  on  page 
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449^  of  said  coanty,  on  the  36th  day  of  June,  1874;  that 
afterwards  ^id  note  and  mortgage  were  assigned  to  said  Em- 
ily A.  Tinkler,  the  appellee,  by  endorsement ;  that  after- 
wards, on  December  14th,  1881,  one  Henry  Rosenthal  re- 
covered a  judgment  in  the  Tippecanoe  Circuit  Court  against 
said  Moore  for  $123.25  ;  that,  on  March  8th,  1882,  a  writ  of 
execution  issued  on  said  judgment ;  that  a  levy  was  made  on 
said  real  estate  described  in  the  complaint,  and,  after  being 
duly  advertised,  was  sold  to  6us  Loeb  and  Lazarus  Hirsh  on 
June  5th,  1883,  they  being  the  highest  and  best  bidders 

therefor ;   that  afterwards,   on   the  —  day  of ,  1884, 

the  sheriff  of  said  county  made  and  executed  and  delivered 
to  said  purchasers  a  deed  for  said  real  estate. 

It  is  further  averred  that,  on  the  9th  day  of  June,  1884, 
the  appellee  brought  suit  for  the  foreclosure  of  said  mort- 
gage against  said  James  T.  Moore  as  mortgagor,  and  said 
Ous  Loeb  and  Lazarus  Hirsh  as  subsequent  purchasers;  that 
she  recovered  a  judgment  and  was  granted  a  decree  of  fore- 
closure against  all  of  said  parties ;  that  an  order  of  sale  was 
issued  on  said  decree ;  that  said  real  estate  was  duly  sold,  and 
she  became  the  purchaser,  and  the  real  estate  not  being  re- 
deemed the  sheriff  of  said  county  executed  to  her  a  deed. 
And  it  is  further  averred  that  said  Ada  Loeb  is  the  wife  of 
Gus  Loeb,  and  Sarah  Hirsh  is  the  wife  of  Lazarus  Hirsh,  and 
that  they  were  not  made  parties  to  said  foreclosure  proceed- 
ings. Prayer  for  a  decree  of  strict  foreclosure  against  said 
Ada  Loeb  and  Sarah  Hirsh. 

Appellants  answered  the  cross-complaint  by  general  de- 
nial, and  the  cause  was  submitted  to  the  court  for  trial  with- 
out the  intervention  of  a  jury.  The  parties  made  an  agreed 
statement  of  facts,  which  was  entered  of  record  in  the  cause, 
no  evidence  being  introduced,  but  all  the  facts  were  agreed 
upon. 

The  agreed  statement  of  facts  is,  substantially,  as  alleged 
in  the  cross-complaint:  That  Moore  owned  the  real  estate ift 
controversy  and  described  in  the  complaint  and  cross-com- 
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plaint ;  that  he  executed  a  mortgage  on  the  same  to  Consider 
Tinkler,  and  he  assigned  it  to  the  appellee ;  that  it  was  duly 
recorded ;  that  after  the  execution  of  the  mortgage  the  judg- 
ment was  recovered  against  Moore,  execution  issued  thereon 
and  levied  upon  the  land,  and  the  land  sold  and  purchased 
by  Gus  Loeb  and  Lazarus  Hirsh ;  the  land  not  being  re- 
deemed a  deed  issued  to  them ;  that  after  the  deed  issued  in 
pursuance  of  the  sale  on  execution  to  Loeb  and  Hirsh,  the 
appellee  brought  suit  to  foreclose  thje  mortgage  against  Moore 
and  Gus  Loeb  and  Lazarus  Hirsh,  and  obtained  a  judgment 
and  decree  of  foreclosure ;  that  an  order  of  sale  issued  thereon, 
the  land  was  sold,  and  appellee  became  the  purchaser,  and 
afterwards  received  a  deed ;  that  Ada  Loeb  is  the  wife  of 
Gus  Loeb,  and  Sarah  Hirsh  is  the  wife  of  Lazarus  Hirsh. 

The  court  stated  conclusions  of  law,  and  rendered  a  judg- 
ment and  decree  of  strict  foreclosure  in  favor  of  appellee, 
giving  the  appellants  sixty  days  to  redeem. 

Numerous  errors  are  assigned,  but  the  only  one  that  pre- 
sents any  question  is  that  the  cross-complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

No  demurrer  was  addressed  to  the  cross-complaint,  and  it 
is  questioned  for  the  first  time  in  this  court.  The  same  rule 
does  not  apply  in  testing  the  sufficiency  of  a  complaint  or 
cross-complaint,  in  this  court,  on  an  assignment  of  error  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  as  in  case  of  a  demurrer  for  this  cause. 

In  the  case  of  Peters  v.  Banta,  120  Ind.  416,  it  is  said  by 
the  court :  "  When  the  sufficiency  of  a  cause  of  action  is 
called  in  question  by  motion  in  arrest  of  judgment,  or  by 
error  assigned  in  this  court,  if  facts  sufficient  are  alleged  to 
bar  another  suit  for  the  same  cause  of  action,  all  other  de- 
fects are  cured  by  the  verdict  and  the  complaint  will  be  re- 
garded as  sufficient  to  uphold  the  judgment.^'  Colchen  v. 
Ninde,  120  Ind.  88. 

In  the  case  of  Otoea  School  Tp,^  dc.,  v.  Bay^  107  Ind.  351, 
the  court  say :     "  For  want  of  a  copy  of  the  contract  the 
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complaint  is  defective,  but  that  defect  would  have  been  cured 
by  a  verdict,  and  was  cured  by  the  finding  of  the  court." 

The  only  objection  urged  to  the  complaint  is,  that  it  does 
not  describe  the  real  estate,  and  does  not  set  out  a  copy  of 
the  mortgage.  The  cross-complaint,  as  will  be  seen,  refers 
to  the  complaint  for  a  description  of  the  real  estate.  ,  The 
real  estate  is  described  in  the  complaint.  While  it  would 
be  defective  if  tested  by  a  demurrer,  as  no  such  reference  is 
permissible  in  good  pleading,  yet  by  such  reference  a  de- 
scription of  the  real  estate  can  be  ascertained,  and  facts  are 
alleged  which  would  bar  another  action. 

In  Chapell  v.  Shriee,  117  Ind.  481,  it  is  held  that  if  the 
omission  be  such  as  might  be  supplied  by  proof,  and  the 
facts  alleged  are  sufficient  to  bar  another  suit  for  the  same 
cause  of  action,  the  complaint  is  sufficient  to  withstand  a 
motion  in  arrest. 

In  Murdoch  v.  GoXy  118  Ind.  266,  it  is  held  that  if  two 
paragraphs  of  a  complaint,  when  taken  together,  state  a 
cause  of  action,  it  is  sufficient  after  verdict,  though  not  suffi- 
cient as  against  a  separate  demurrer  to  each  paragraph. 

Tested  by  the  rules  stated  in  the  authorities  cited,  the 
complaint  is  sufficient  as  against  an  assignment  of  error,  as 
in  this  case. 

It  is  contended  that  the  appellee  is  not  entitled  to  a  strict 
foreclosure.  The  appellee  had  obtained  the  legal  title  oi 
the  mortgagor  in  the  land,  and  the  appellants  had  only  the 
right  of  redemption  by  reason  of  their  marital  relations 
with  the  purchasers,  at  a  sale  on  execution  issued  on  a  judg- 
ment which  was  junior  to  the  mortgage;  and  not  having 
been  made  parties  to  the  suit  to  foreclose  the  mortgage,  the 
appellee  had  the  right  to  a  strict  foreclosure  against  them. 
See  J^eraon  v.  Coleman^  110  Ind.  516,  and  authorities  there 
cited.     There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  9, 1890;  petition  for  a  rehearing  overruled  June  18, 1890. 
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No.  16,197. 

Snyder,  Mayor,  et  ai..  v.  The  State,  ex  rel.  Fleming.  ' 

Assignment  of  Ebrobs. — Names  of  Barties  Must  be  Given  in  FvlL — ^The  as- 
sig^ment  of  errors  must  contain  the  names  of  the  parties  to  the  cause 
in  full.  The  assignment  of  errors  is  the  appellant's  complainti  and  the 
only  parties  before  the  Supreme  Court,  or  over  whom  it  acquires  juris-  ^  ^( 

diction,  are  those  whose  names  appear  therein.  124  335 1 

162    1»9 

From  the  Jay  Circuit  Court.  i^  *^' 

W.  H.  Williamson,  T.  Bosworth  and  F.  H.  Snyder,  for  ap- 
pellants. 

D.  T.  Taylor,  R.  H.  Hartford,  J.  B.  Jaqua  and  /.  A. 
Jaqua,  for  appellee. 

Mitchell,  J. — William  S.  Fleming,  as  relator,  instituted 
a  proceeding  in  the  Jay  Circuit  Court  against  the  mayor  and 
common  council  of  the  city  of  Portland,  to  compel  that 
body  by  mandate  to  accept  the  proposal  of,,  and  award  the 
contract  for,  a  certain  street  improvement  to  Judson  A. 
Jaqua,  who,  it  is  alleged,  submitted  the  lowest  and  best  bid 
for  the  work  in  pursuance  of  notice  duly  given.  The  court 
overruled  a  demurrer  to  the  complaint,  and  the  defendants 
Infusing  to  plead,  judgment  was  given  accordingly.  From 
this  judgment  an  appeal  was  taken,  which  appellee  moves  to 
dismiss. 

The  sixth  rule  of  this  court  requires  that "  the  assignment 
of  errors  shall  contain  the  full  names  of  the  parties.'^  In  the 
assignment  of  errors  the  parties  are  thus  designated :  ''State 
of  Indiana,  on  relation  of  William  S.  Fleming,  Appellee,  vs. 
Frank  H,  Snyder,  Mayor,  et  al" 

This  is  in  total  disregard  of  the  rule  above  referred  to,  and 
of  the  many  decisidns  made  in  the  enforcement  of  it.  The 
assignment  of  errors  is  the  appellant's  complaint,  and  the 
only  parties  before  this  court,  or  over  whom  it  acquires  ju- 
risdiction, are  those  whose  names  appear  therein.     TTioma  y. 
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State,  86  Ind.  182,  and  cases  cited  ;  Bacon  v.  Withrato,  110 
Ind.  94 ;  Calvert  v.  State,  91  Ind.  473. 

The  motion  to  dismiss  must  be  sustained.  Appeal  dia- 
missed. 

Filed  June  18, 1890. 


No.  14,206. 

OTerrall  V,  Vak  Camp. 

Sai«b. — By  Oar  Load. — Substiiulion  of  Larger  Oars. — Oon^mdion  </  OoMratL 
— ^The  plaintiff  contracted  with  the  defendant  to  sell  and  deliver  to  him 
twelve  car  loads  of  fruit  cans,  to  be  shipped  in  B.  &  O.  freight  cars,  the 
number  to  be  shipped  in  eaeh  car  not  being  agreed  upon.  To  lessen  the 
freight  expense  to  the  defendant  larger  cars  were  procured. 

Heidf  that  the  defendant  was  entitled  to  receive  under  the  contract  only  a 
sufficient  number  of  cans  to  fill  twelve  of  the  smaller  cars. 

From  the  Marion  Superior  Court. 

a.  Denny  and  J.  R,  McFee,  for  appellant. 

D.  V.  Bums  and  A.  Seidenstickery  for  appellee. 

Berkshire,  J. — The  appellant,  as  plaintiff  below,  recov- 
ered judgment  at  special  term  in  the  sum  of  $298.06  and 
costs. 

From  the  judgment  thus  obtained  the  appellee  appealed  to 
general  term,  and  in  general  term  the  judgment  at  special 
term  was  reversed,  and  from  the  judgment  of  reversal  this 
appeal  is  prosecuted. 

The  action  was  brought  to  recover  the  price  of  certain 
merchandise  which  the  appellant  alleges  he  sold  and  deliv- 
ered to  the  appellee. 

The  appellee,  in  addition  to  bis  answer  to  the  complaint^ 
filed  a  counter-claim,  to  which  the  appellant  filed  a  reply. 

The  cause  being  at  issue  was  submitted  to  the  court  fi»r 
trial,  and  at  the  request  of  the  appellee  the  coiurt  retimed  a 
special  finding. 
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From  the  facts  found  the  court  stated  as  its  conclusions  of 
law  that  the  appellee  was  indebted  to  the  appellant  in  the 
sum  of  (298.05^  and  that  judgment  should  be  rendered  for 
the  appellant  in  that  sum^  together  with  costs. 

The  appellant  excepted  to  the  conclusions  of  law^  and 
moved  the  court  for  judgment  upon  the  facts  found  in  the 
sum  of  $838. 86,  together  with  interest  thereon  from  August 
10th,  1879,  which  exception  and  motion  were  overruled  by 
the  court,  and  exceptions  reserved,  d. 

The  appellee  moved  the  court  for  a  new  trial,  which  mo- 
tion the  court  overruled,  and  to  the  said  ruling  he  saved  an 
exception. 

The  court  thereupon  rendered  judgment  in  favor  of  the 
appellant  for  the  sum  of  (298.05, 

There  seems  to  be  no  dispute  as  to  the  sale  and  delivery 
of  the  merchandise  named  in  the  complaint,  nor  as  to  the 
price  which  the  appellee  agreed  to  pay  therefor.  The  con- 
troversy arises  upon  the  counter-claim  filed  by  the  appellee, 
which  alleges  a  contract  between  the  parties,  pursuant  to 
which  the  said  merchandise  was  sold  and  delivered,  and  a 
breach  of  the  contract  on  the  appellant's  part,  whereby  the 
appellee  was  greatly  damaged,  and  because  of  which  he  de- 
IndsjudgmL. 

In  general  term  the  several  judges  delivered  separate 
opinions,  each  reaching  a  different  conclusion  from  his  as- 
sociates, except  that  two  of  them  agreed  that  the  judgment 
at  special  term  should  be  reversed. 

The  different  conclusions  to  which  the  superior  judges  ar- 
rived depend  upon  the  construction  placed  by  each  upon  the 
special  finding  of  facts  and  the  effect  of  the  evidence  as  it 
appears  in  the  record. 

The  appellant,  though  dissatisfied  at  the  time  with  the 
judgment  rendered  at  special  term,  is  now  asking  a  reversal 
of  the  judgment  in  general  term,  and  an  affirmance  of  the 
judgment  at  special  term. 
Vol.  124.— 22 
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The  appellee  contends  that  in  fixing  the  amount  of  the 
appellant's  recovery  the  court  at  special  term  included  in  its 
computation  by  mistake,  and  to  the  prejudice  of  the  appellee, 
two  items  of  $95.25  each,  there  being,  as  he  contends,  but 
one  such  item  proved,  and  prefers  to  have  the  judgment  at 
special  term  affirmed,  less  $95.25,  if  this  can  be  done. 

We  think  it  probable  that  there  was  a  doable  charge  of 
$5.25,  a  $90  item  by  inadvertence  being  taken  by  the  trial 
judge  for  a  $95.25  item. 

In  view  of  the  rule  which  has  long  prevailed  in  this  court^ 
we  can  not  consider  the  weight  of  the  evidence  before  the 
trial  court.  After  having  carefully  considered  the  evidence 
with  a  view  to  ascertain  whether  or  not  the  finding  is  sup- 
ported by  sufficient  evidence,  we  are  not  prepared  to  say  that 
it  is  not. 

We  come  next  and  last  to  the  special  finding  of  the  court. 
From  the  facts  stated  in  the  special  finding  the  appellant,, 
subject  to  certain  terms  and  conditions  to  be  performed  by 
the  appellee,  obligated  himself  to  deliver  to  the  appellee 
twelve  car  loads  of  fruit  cans,  six  car  loads  to  be  furnished 
in  June,  1879,  and  six  car  loads  not  later  than  August  10th, 
following.  The  time  of  delivery  of  the  six  car  loads  last 
named  was  afterwards  by  agreement  of  the  parties  extended, 
but  this  fact  is  not  material  to  the  conclusion  to  which  we 
have  arrived.  The  number  of  cans  to  be  placed  in  each  car 
was  not  agreed  upon,  but  the  character  of  the  cars  in  which 
the  cans  were  to  be  transported  was  agreed  upon ;  they  were 
to  be  shipped  in  B.  &.  O.  freight  cars.  Afterwards,  for  the 
accommodation  of  the  appellee  who  was  to  pay  the  cost  of 
transportation,  the  appellant  consented  to  procure  cars  which 
would  hold  a  greater  number  of  cans  than  B.  &  O.  freight 
cars,  and  he  shipped  six  car  loads  in  larger  cars,  and  the 
seventh  car  load  in  a  B.  &  O.  car.  Under  the  contract  as 
made,  the  whole  number  of  cans  sold  by  the  appellant  to  the 
appellee  was  a  number  equal  to  twelve  times  what  one  B.  & 
O.  freight  car  would  reasonably  hold,  and  from  the  special 
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finding  we  ascertain  this  number  to  be  27,040 ;  the  number 
of  cans  sold,  therefore,  was  324,480;  of  this  number  206,- 
475  cans  were  transported  in  the  six  larger  cars,  and  27,- 
040  in  the  one  B.  &  O.  car,  in  all  233,515.  When  we  de- 
duct 233,515,  the  number  of  cans  delivered,  from  324,480, 
the  number  sold,  we  find  the  remainder  to  be  90,965.  We 
have  not  overlooked  the  fact  that  the  court  states  that  under 
the  contract  the  appellee  was  still  entitled  to  135,200  cans. 
This  we  regard  as  more  in  the  nature  of  a  conclusion  of  law 
than  the  statement  of  a  fact,  notwithstanding  it  appears  as 
the  statement  of  a  fact  and  not  as  a  conclusion  of  law.  But. 
there  is  nothing  in  the  facts  stated  to  support  this  conclu- 
sion ;  indeed  it  is  a  conclusion  in  opposition  to  the  facts  as 
given.  The  court  does  find  that  when  the  appellant  con- 
sented as  an  accommodation  to  the  appellee  to  procure  larger 
cars  the  latter  contemplated,  that  he  was  to  receive  twelve 
car  loads  notwithstanding  the  size  of  the  cars,  but  it  is  also 
stated  that  the  appellant  contemplated  that  when  he  had 
shipped  seven  of  the  larger  car  loads  his  contract  was  ful- 
filled. But  no  difierence  what  may  have  been  the  under- 
standing of  either  party^  there  could  be  no  change  in  the 
contract  until  the  minds  of  the  parties  came  together  and 
assented  thereto.  We  are,  therefore,  unable  to  understand 
the  data  from  which  the  court  reached  the  conclusion  that 
there  were  yet  due  to  the  appellant  135,200  cans. 

We  have  not  considered  the  question  as  to  who  was  first 
in  default  in  the  performance  of  the  conditions  of  the  con- 
tract, for  the  reason  that  if  it  was  the  appellee  it  can  not 
help  the  appellant  in  view  of  the  conclusion  to  which  we 
have  arrived ;  and  the  court  below  having  visited  all  of  the 
consequences  of  a  breach  of  the  contract  upon  the  appellant. 

The  conclusion  reached  at  special  term  was  that  the  ap- 
pellant had  broken  the  contract  and  was  chargeable  with 
damages  for  the  breach,  and  reduced  the  amount  which  he 
^would  otherwise  have  been  entitled  to  recover  in  the  sum 
of  (540.     This  was  on  the  basis  that  the  appellee  was  dam- 
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aged  in  the  sum  of  |4  per  1,000  for  each  one  1,000  cans 
which  he  &iled  to  get  under  the  contract,  and  that  he  was 
entitled  to  135,000  cans  more  than  he  received.  But  under 
the  contract,  as  we  have  seen,  he  was  only  entitled  to  re- 
ceive 90,965  cans,  which  at  ^4  per  1,000  would  amount  to 
f 363.86  and  when  deducted  from  $838.85,  the  amount  which 
the  appellant  should  have  recovered  but  for  his  default  in 
performing  the  contract,  would  leave  $474.99 ;  and  if  it  is 
conceded,  as  contended  by  the  appellee,  that  there  is  an  error 
in  the  computation  of  the  court  in  the  sum  of  $95.25  there 
will  still  remain  $379.74,  which  exceeds  the  amount  for 
which  judgment  was  rendered,  in  the  sum  of  $81.69. 

The  judgment  at  general  term  is  reversed,  with  costs, 
with  directions  to  the  court  in  general  term  to  a£5.rm  the 
judgment  at  special  term. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  April  23, 1890 ;  petition  for  a  rehearing  overruled  June  18, 1890. 
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CULLEN   ET  AL.  V.   StBAUZ. 

Deaikaqb. — Diieh  AatemnetUs, — Ddinqueney. — 2hz  Sale. — AreAoter'*  LieiL 
— A  ditch  tax,  for  which  a  certificate  had  been  issued,  was  placed  upon 
the  tax  duplicate,  under  section  4305,  R.  8.  .1881,  in  August,  1883,  at 
which  time  the  State  and  county  taxes  against  the  land  were  delin- 
quent. In  the  December  following  the  owners  of  the  land  paid  the 
delinquent  State  and  county  taxes,  but  failed  to  pay  the  ditch  tax; 
whereupon  the  land  was  advertised  and  sold  for  the  ditch  assessment. 

Held,  that  the  ditch  tax,  which  was  due  immediately  upon  the  issuance 
of  the  certificate,  became  delinquent  upon  the  first  Monday  of  Novem> 
ber,  1883,  and  that  the  sale  transferred  to  the  purchaser  the  lien  of 
the  tax. 

Samb. — Damages,— In  such  case  the  purchaser  is  entitled  to  a  decree  for 
the  sale  of  the  land  to  satisfy  the  lien,  the  amount  of  taxes  subsequently 
paid,  with  the  statutory  interest  and  penalty. 

From  the  Pulaski  Circuit  Court. 
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^.  L.  Agnew  ^nd  -B,  BorderSy  for  appellants. 
FT.  SpangUr  and  jET.  -4.  iSi^^  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants  to  quiet  title  to  the  land  described  in  the  com«  ' 
plaint. 

The  cause  was  tried  by  the  court,  which  found  the  facts 
specially,  and  stated  its  conclusions  of  law  thereon. 

It  appears  from  the  special  finding  that  the  appellant 
Margaret  Cullen  is  the  owner  of  the  land  described  io 
the  complaint.  In  the  month  of  August,  1883,  there  became 
due  from  her  a  certain  sum  as  a  ditch  assessment,  for  which 
a  certificate  was  duly  issued,  and  the  amount  due  from  her 
was  placed  upon  the  tax  duplicate  for  collection  as  other 
taxes.  At  the  time  the  ditch  assessment  was  placed  upon 
the  duplicate,  the  State  and  county  taxes  against  said  land 
were  delinquent.  In  the  month  of  December,  1883,  the  ap- 
pellants paid  the  State  and  county  taxes,  but  failed  to  pay 
the  ditch  tax.  The  land  was  advertised  and  sold  for  the 
ditch  assessment. 

The  circuit  court  stated  as  a  conclusion  of  law  upon  the 
facts  found  that  the  sale  and  the  deed  made  in  pursuance 
thereof  were  not  sufficient  to  convey  title  to  the  land,  but  that 
they  were  sufficient  to  convey  to  the  purchaser  the  lien  for 
such  taxes.  Thereupon  the  court  proceeded  to  ascertain  the 
amount  due  at  the  time  of  the  sale,  as  well  as  the  amount 
due  for  taxes  subsequently  paid,  and  entered  a  decree  for 
the  sale  of  the  land  in  controversy  for  the  payment  thereof. 

The  appellants  claim  that  at  the  time  of  the  sale  the  ditch 
tax  was  not  delinquent,  and  that,  consequently,  the  sale  was 
without  authority  of  law,  and  was  void,  and  did  not  transfer 
to  the  purchaser  the  lien  for  such  tax. 

Section  4305,  R.  S.  1881,  found  in  the  act  providing  for 
the  construction  of  public  ditches,  provides  that  "  It  shall  be 
the  duty  of  the  county  surveyor,  on  being  notified  by  any 
contractor  that  his  job  is  completed,  to  inspect  the  same ;  and 
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if  he  find  that  it  is  completed  according  to  contract^  he  shall 
accept  it^  and  give  to  the  contractor  a  certificate  of  accept- 
ance, statipg  that  said  job  *  *  is  completed  according  to  the 
specifications  of  said  ditch.  And  if  any  share  or  allotment 
has  been  sold  to  a  person  not  the  owner  of  the  land  assessed 
therefor^  he  shall,  in  addition,  state  the  amount  dae  the  con- 
tractor for  constructing  the  same  from  the  owner  of  said 
land;  which  certificate  shall  be  a  lien  upon  the  land  assessed 
for  such  share  or  allotment,  and  shall  be  due  and  payable 
immediately  by  the  owner  of  the  land ;  and  such  certificate, 
if  not  paid  on  demand,  shall  draw  interest  until  paid.  *  ^  * 
And  when  the  county  surveyor  accepts  it,  and  issues  his  cer- 
tificate of  acceptance,  he  shall  file  with  the  county  auditor  a 
^  copy  thereof;  whereupon  said  auditor  shall  charge  the 
amount  mentioned  in  said  certificate  on  the  tax  duplicate 
against  the  land  assessed  with  such  allotment,  to  be  collected 
as  other  taxes  are  collected,  together  with  six  per  cent.,  for 
the  holder  of  the  certificate,  after  the  same  becomes  delin- 
quent; and  when  collected  it  shall  be  paid  to  the  person 
holding  the  certificate,  on  an  order  of  the  auditor." 

In  the  cases  of  Storms  v.  Btevens,  104  Ind.  46,  LocJcwood  v. 
Ferguson^  105  Ind.  380,  and  Brosemer  v.  Kelsey,  106  Ind. 
504,  it  was  held  that  the  mode  of  collection  prescribed  by 
this  section  was  exclusive,  and  that  no  action  could  be  main- 
tained to  recover  the  amount  due  for  the  cost  of  constructing 
a  ditch,  under  the  statute  of  which  this  section  constitutes 
a  part.  In  the  latter  case  it  was  held  that  the  provisions  of 
section  6488,  R.  S.  1881,  and  Acts  of  1883,  p.  95,  sections 
2  and  3,  were  applicable  in  case  of  the  sale  of  the  land 
against  which  the  assessment  was  made  for  the  non-payment 
of  such  assessment.  Section  6488,  supra,  provides  that  "  If 
any  conveyance  for  taxes  shall  prove  to  be  invalid  and  inef- 
fectual to  convey  title  ])ecause  the  description  is  insufficient, 
or  for  any  other  cause  than  the  first  two  enumerated  in  the 
preceding  section,  the  lien  which  the  State  has  on  such  lands 
shall  be  transferred  to  and  vested  in  the  grantee,  his  heirs  and 
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assigns,  who  shall  be  entitled  to  recover  from  the  owner  of 
such  land  th^  amcmnt  of  taxes,  interest,  and  penalty  legally 
due  thereon  at  the  time  of  sale,  with  interest,  together  with 
the  amount  of  all  subsequent  taxes  paid,  with  interest;  and 
such  lands  shall  be  bound  for  the  payment  thereof/^ 

It  is  contended  by  the  appellants^  however,  that  the  assess- 
ment could  never  become  delinquent  until  the  provisions  of 
section  6417,  B.  S.  1881,  and  the  succeeding  sections  had 
been  complied  with,  and  that  there  could  be  no  sale  until  a 
delinquency  had  occurred. 

We  are  not  inclined  to  adopt  this  view.  It  was  not  in- 
tended by  the  law-making  power  that  ft  ditch  assessment 
should  pass  through  all  the  formalities  incident  to  an  ordi- 
nary tax  before  it  could  be  enforced  by  a  sale  of  the  land 
against  which  it  was  assessed.  This  is  perfectly  plain  by  an 
examination  of  the  statute  providing  for  the  construction  of 
public  ditches.  Section  4305,  supra,  provides,  as  we  have 
seen,  that  the  certificate  issued  to  the  contractor  by  the  sur- 
veyor shall  be  due  and  payable  by  the  owner  of  the  land  im- 
mediately. The  owner  of  the  land  has  notice  of  all  the  pro- 
ceedings during  their  pendency  before  the  board  of  commis- 
sioners, and  must  know  that  the  law  requires  him  to  pay  the 
assessment  against  his  land  immediately  upon  the  comple- 
tion of  the  work ;  and  he  must  know,  also,  that  in  the  event 
he  fails  to  pay,  it  will  be  placed  upon  the  tax  duplicate  for 
collection  by  the  county  treasurer.  This  tax  was  placed 
upon  the  tax  duplicate  in  the  month  of  August,  1883,  at 
which  time  the  State  and  county  taxes  against  the  land  were 
delinquent.  In  December  of  that  year  the  appellants  paid 
the  delinquent  State  and  county  taxes.  The  ditch  tax  was 
due  before  it  was  placed  upon  the  duplicate,  and  should  have 
been  paid,  and  we  are  of  the  opinion  that  upon  a  failure  of 
the  appellants  to  pay  it  on  or  before  the  first  Monday  of  No- 
vember, 1883,  as  required  by  the  provision  of  section  6426, 
B.  S.  1881,  it  became  delinquent.  Being  delinquent,  it  was 
the  duty  of  those  charged  with  its  collection  to  advertise  and 
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sell  the  land  against  which  it  was  charged^  for  its  pay* 
ment. 

It  is,  finally,  contended  by  the  appellants  that  the  court 
erred  in  the  assessment  of  the  damages,  the  same  being  too 
large. 

The  amount  allowed  by  the  court  was  the  amount  paid  at 
the  sale,  and  the  amount  of  taxes  subsequently  paid,  with 
the  statutory  interest  and  penalties.  The  appellee  was  en- 
titled to  recover  this  sum.  City  of  Logansport  v.  CasCy  ante^ 
p.  254. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

Filed  Jane  18, 1890. 


No.  13,779. 

Williams  v.  Lewis  et  al. 

Pleading. — Demurrer. — A  demurrer  to  a  complaint  assigning  for  canse 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  does  not  present  the  question  of  the  sufficiency  of  the  com- 
plaint on  the  ground  of  another  action  pending. 

Beplevik. — Demand. — Failure  to  Prove, — Subsequent  Adion. — Where  the 
plaintiffs  in  an  action  of  replevin  do  not  succeed  merely  because  of 
failure  to  prove  a  demand  prior  to  the  time  of  bringing  the  action,  the 
judgment  rendered  against  them  is  not  oondnsive,  and  is  not  a  bar  ta 
a  subsequent  action. 

Same. — Demand. — Proof. — In  the  second  action  it  is  not  competent  for  the 
defendant  to  prove  that  a  demand  was  in  fact  made  prior  to  the  first 
action  of  replevin. 

From  the  Switzerland  Circuit  Court. 

W.  R.  Johnston  and  L,  0.  Sehroeder,  for  appellant. 
W.  D.  Ward,  for  appellees. 

Elliott,  J. — The  material  allegations  of  the  second  par* 
agraph  of  the  appellees'  complaint  are  these :    That  at  the 
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time  the  present  action  was  brought  there  was  an  action 
pending  between  these  parties ;  that  the  present  appellees  in 
that  action  sought  to  set  aside  a  sale  of  the  personal  prop- 
erty involved  in  this  controversy  made  by  the  marshal  of  the 
city  of  Vevay^  and  to  enjoin  the  appellant  from  interfering 
with  the  property ;  that  the  appellant  put  in  issue  in  that 
action  his  ownership  and  his  right  to  the  possession  of  the 
property ;  that  he  asserted  ownership  under  the  marshal's  sale, 
and  also  upon  a  judgment  rendered  in  his  favor  in  an  action 
of  replevin  brought  against  him  by  the  appellees ;  that  in  the 
action  brought  by  the  appellees  to  enjoin  the  appellant  from 
asserting  title  under  the  marshal's  sale  a. decree  was  rendered 
in  their  favor^  and  it  was  adjudged  that  they  were  the  own- 
ers of  the  property^  and  that  the  appellant  be  enjoined  from 
interfering  with  the  appellees'  rights  to  the  possession  and 
enjoyment  of  the  property ;  that  subsequent  to  the  judgment 
in  replevin  rendered  in  favor  of  the  appellant  the  appellees 
demanded  the  possesion  of  the  property^  but  the  appel- 
lant refused  to  deliver  possession  and  claimed  to  hold  it  as 
owner. 

The  paragraph  of  the  complaint  of  which  we  have  given 
a  synopsis  was  filed  afler  the  action  was  commenced,  and  the 
pleading  as  originally  filed  was  an  ordinary  complaint  for 
the  possession  of  personal  property.  The  appellant  argues 
that  the  court  erred  in  overruling  a  demurrer  to  the  second 
paragraph  of  the  complaint,  for  the  reason  that  it  shows  on 
its  face  that  at  the  time  this  action  was  commenced  there  was 
another  action  pending  involving  the  same  property  and  the 
same  transactions  which  are  involved  in  the  present  action. 
If  we  should  agree  with  appellant's  counsel  upon  the  general 
proposition  advanced  by  them,  we  could  not  hold  that  the 
question  which  they  argue  is  presented.  The  demurrer  as- 
signs for  cause  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  this  assignment 
does  not  present  the  question  which  the  appellant's  counsel 
argue.     The  code  designates  the  causes  for  demurrer,  and 
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the  third  cause  is  that  "  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause  "  (section  339,  S*. 
S.  1881),  and  in  order  to  present  the  question  argued,  the 
appellant  should  have  assigned  that  cause.  1  Works  Prac- 
tice, 312. 

It  'appears  from  the  finding  of  facts  made  by  the  court  in 
the  action  of  replevin  in  which  the  appellant  was  success- 
'  fill  that  the  marshal's  sale  under  which  he  asserted  title 
was  invalid,  and  that  no  demand  was  made  by  the  appellees 
for  the  property.  The  conclusions  of  law  stated  by  the  court 
show  that  the  appellees  failed  in  that  action  because  they  did 
not  show  a  demand  prior  to  the  time  the  action  was  brought. 
It  appears,  therefore,  upon  the  face  of  the  record  that  the 
judgment  in  the  action  of  replevin  was  not  upon  the  merits, 
for  the  defeat  of  the  appellees  was  owing  to  their  omission 
to  prove  a  demand.  The  judgment  in  that  action  was  not 
conclusive,  and  the  appellees  are  not  barred.  Roberts  v. 
Norrh,  67  Ind.  386. 

It  was  not  competent  for  the  appellant  to  prove  that  there 
was  in  fact  a  demand  made  prior  to  the  first  action  of  re* 
plevin,  and  the  trial  court  did  right  in  excluding  the  evi- 
dence ofiered  upon  that  point.  "Whether  such  a  demand 
was  or  was  not  made  is  immaterial  in  view  of  the  fact  that 
the  judgment  in  the  first  action  was  given  solely  because  the 
plaintiffs  failed  to  prove  a  demand.  Nor  can  it  be  important 
what  the  fact  actually  was,  for  as  there  was  a  failure  of  proof 
which  produced  a  judgment  not  determining  the  merits  there 
was  no  former  adjudication.  If,  however,  it  be  conceded 
that  there  was  a  former  adjudication  the  case  is  even  stronger 
against  the  appellant,  for  it  is  expressly  found  and  adjudged 
that  there  was  no  demand,  and  this  certainly,  must  conclude 
the  parties  upon  that  isolated  question,  if  they  are  concluded 
/  upon  any  question  arising  in  the  controversy. 

/  Judgment  affirmed. 

Filed  Jane  18,  1890. 
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No.  14,358. 

Skehan  v.  Rummel. 

OoNTBAGT. — Excuse  for  Non-Per/ormanee. — Where  one  of  the  parties  to  a 
contract  asks  its  enforcement  against  the  other  party,  he  must  be  able 
to  show  performance  on  his  part,  or  to  offer  a  legal  excuse  for  his  fail- 
ure to  perform. 

Sams. — Account. — Interest, — One  who  has  delayed  for  an  unreasonable  time 
payment  of  his  account  may  be  properly  charged  with  interest  thereon. 

From  the  Madison  Circuit  Court. 

R.  Lake,  for  appellant. 

W.  A,  Kittinger  and  L.  M.  Schmnny  for  appellee. 

Berkshire,  C.  J. — This  was  an  action  upon  an  open  ac- 
count for  merchandise  sold  and  delivered. 

The  appellant,  who  was  the  defendant  in  the  court  below, 
filed  an  answer  in  general  denial  and  a  counter-claim.  To 
the  counter-claim  the  appellee  filed  a  reply,  and  the  cause 
being  at  issue  it  was  submitted  to  the  court  for  trial,  and  a 
finding  having  been  returned  for  the  appellee,  over  a  motion 
for  a  new  trial,  judgment  was  rendered  in  accordance  with 
the  finding. 

The  only  error  assigned  is  that  the  trial  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  motion  states  but  two  causes  for  a  new  trial:  1.  The 
finding  is  not  sustained  by  sufficient  evidence.  2.  The  find- 
ing is  contrary  to  law. 

There  is  no  contention  that  the  finding  is  contrary  to  law 
in  any  other  respect  than  that  the  court  should  have  reached 
a  different  conclusion  from  the  evidence  before  it,  hence  there 
is  really  but  one  question  before  us  for  consideration,  and 
that  is,  is  there  sufficient  evidence  to  support  the  finding? 

After  a  critical  examination  of  the  evidence  as  we  find  it 
in  the  record,  we  are  led  to  the  conclusion  that  it  is  ample 
to  sustain  the  court's  finding. 

Conceding  that  the  appellant  had  a  contract  such  as  he 
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claims  with  the  appellee,  in  what  situation  do  we  find  the 
parties  ? 

The  contract  was  made  May  12th,  1882.  On  that  day  the 
appellant  ordered  four  kegs  of  gunpowder,  and  received  it 
July  Slat,  1882.  The  price  of  this  shipment  was  $25.  After- 
wards he  ordered  five  hundred  pounds  of  Hercules  powder, 
and  received  it  August  8th,  1882.  The  price  of  this  ship- 
ment was  $146.  Still  later  he  ordered  five  hundred  pounds 
more  of  Hercules  powder,  and,  on  the  15th  of  November, 
1882,  he  received  five  hundred  pounds  of  commercial  powder, 
which  he  returned  May  22d,  1883. 

There  is  nothing  in  the  evidence  to  show  what  was  a  rea- 
sonable time  in  which  to  make  a  shipment  after  receiving 
the  order,  and  the  appellant  made  no  complaint  to  the  ap- 
pellee because  there  was  not  greater  promptness  in  making 
the  shipments.  The  only  complaint  or  objection  which  he 
made  was  as  to  the  quality  of  the  powder  covered  by  the 
last  shipment. 

We  are  therefore  forced  to  the  conclusion  that  there  was 
no  breach  of  the  contract  on  the  appellant's  part  until  he 
made  the  last  shipment,  and  then  only  because  he  shipped 
commercial  instead  of  Hercules  powder. 

By  the  terms  of  the  contract  the  appellant  was  to  pay  for 
the  powder  at  the  end  of  sixty  days  after  each  shipment ;  for 
the  shipment  July  31st,  payment  was  due  September  31st, 
1882 ;  and  for  the  shipment  August  8th,  payment  was  due 
October  8th,  1882. 

Neither  of  these  bills  was  paid  when  this  action  was  com- 
menced, January  11th,  1888. 

From  what  we  have  said  it  follows  that  the  appellant  first 
violated  the  contract,  and  is  not  therefore  in  a  condition  to 
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enforce  it  against  the  appellee. 

It  is  familiar  law  that  where  one  of  the  parties  to  a  con- 
tract asks  its  enforcement  against  the  other  party  thereto,  he 
most  be  able  to  show  performance  on  his  part,  or  to  ofier  & 
legal  excuse  for  his  failure  to  perform. 
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The  appellant  having  delayed  payment  for  an  unreason* 
able  length  of  time^  it  was  proper  for  the  court  to  charge 
him  with  interest^  and  after  giving  him  credit  for  sums  paid 
on  account  of  freights^  which  we  think  he  was  entitled  to^ 
the  amount  for  which  judgment  was  rendered  is  not  too 
great. 

We  find  no  error  in  the  record. 

Judgment  affirmed^  with  costs. 

Filed  JuDe  18, 1890.      - 


No.  13,737. 

Whipperman  et  al.  v.  Dunn  et  al. 

MOBTQAGB. — Sheriff's  Sale, — ABnpnmerU  by  Mortgagee  of  CertifieaU  of  Ar- 
ehtue. — RighU  of  Aadgnee. — Where  a  mortgagee  who  holds  a  certificate 
of  purchase  of  the  mortgaged  premisesi  sells  and  assigns  the  certificate, 
the  assignee  thereof  acquires  all  the  rights  of  the  assignor  under  the 
certificate,  and  his  title  to  the  debts  secured  by  the  mortgage,  and  the 
fact  that  the  assignee  does  not  pay  the  full  amount  of  the  purchase- 
money  does  not  prevent  the  title  from  passing  to  the  assignee.  Hence 
the  assignor  can  not,  after  the  year  of  redemption  has  expired  and  a 
.  deed  has  been  issued  to  the  assignee,  maintain  an  action  for  the  refor- 
mation and  foreclosure  of  the  mortgage. 

JuDOMENT. — Iden, — Prior  ^Equtiiea. — ^The  lien  of  a  judgment  creditor  is 
subject  to  all  the  equities  existing  against  the  land  at  the  date  of  the 
rendition  of  the  judgment. 

New  Tbial.—  When  mil  be  Ordered. — ^Where  it  appears  that  justice  can 
not  be  done  between  the  parties  without  a  new  trial  as  to  the  whole  case, 
the  court  will  order  a  new  trial  of  all  the  issues. 

Pleading. — Demurrer. — Defect  of  Parties. — A  demurrer  on  the  ground 
that  a  cross-complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  presents  no  question  as  to  defect  of  parties. 

From  the  Cass  Circuit  Court. 

D.  H,  Chasey  for  appellants. 

D.  P.  Baldmn,  T.  8.  Rollins  and  D.  C.  Justice,  for  ap- 
pellees* 
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Coffey,  J. — It  appeal's  from  the  complaint  in  this  cause 
that,  on  the  14th  day  of  February,  1874,  William  Thackery 
and  wife  executed  to  the  appellee  John  Dunn  a  mortgage 
upon  the  land  therein  described  to  secure  the  payment  of  a 
note  of  $400,  at  ten  per  cent,  interest,  which  mortgage  was 
duly  recorded.  On  the  15th  day  of  July,  1875,  said  Thackery 
and  wife  executed  to  said  Dunn  another  mortgage  upon  the 
same  land  to  secure  another  note  for  the  sum  of  $190,  at  ten 
per  cent,  interest,  which  mortgage  was  duly  recorded.  Thack- 
ery failing  to  pay  either  of  said  notes,  Dunn  instituted  suit 
in  the  Cass  Circuit  Court  to  recover  a  judgment  on  the  $400 
note,  and  the  foreclosure  of  the  mortgage  executed  to  secure 
the  same,  and  to  obtain  a  judgment  on  the  $190  note. 

This  suit  was  commenced  on  the  8th  day  of  September,. 
1876,  to  which  the  appellee  Newsome,  Peter  D.  Herr,  Henry 
Herr  and  Kendall  West  were  made  parties  defendants.  Such 
proceedings  were  had  in  that  suit  that,  on  the  20th  day 
of  February,  1877,  the  appellee  Dunn  recovered  judgment 
on  both  said  notes  for  the  aggregate  amount  of  $870.08,  be- 
ing $648.70  on  the  first,  and  $221.38  on  the  second  note. 
The  court  also  entered  a  decree  foreclosing  the  mortgage  ex- 
ecuted to  secure  the  $400,  as  to  all  the  defendants  in  said 
action. 

Upon  a  certified  copy  of  this  decree  the  appellee  Dunn 
bid  in  the  mortgaged  premises  for  the  sum  of  $965.90,  on 
the  27th  day  of  June,  1877,  that  being  the  full  amount  of 
his  judgment  on  both  said  notes  together  with  the  interest 
and  costs  thereon. 

At  the  time  the  decree  of  foreclosure  was  entered,  the  said 
Kendall  West  held  a  judgment  against  the  said  Thackery 
for  the  sum  of  $105,  and  costs,  which  was  subsequently  as- 
signed to  James  M.  Justice.  On  the  24th  day  of  June,  1878,. 
the  appellee  Dunn  assigned  said  certificate  of  purchase  to 
the  said  Justice^  and  endorsed  thereon  the  following  assign- 
ment: 
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'^  I  hereby  assign  this  certificate  to  James  M.  Justice^ 
without  recourse.     June  24th^  1878. 

"  John  Dunn." 

It  is  averred  in  the  complaint  that  at  the  time  of  said  as- 
signment Justice  claimed  the  rights  by  reason  of  owning  the 
West  judgment,  to  redeem  from  the  sale  made  to  Dunn 
without  the  payment  of  the  sum  of  $221. 28^  the  amount  rep- 
resented by  the  last  note  upon  which  Dunnes  judgment  was 
based^  and,  thereforei  it  was  ^'  agreed  that  Dunn  should  assign 
to  Justice  the  certificate  upon  payment  of  1965.90,  at  10  per 
cent,  interest  for  one  year,  less  the  sum  of  $221.28,  the 
amount  of  the  judgment  upon  this  note;  and  it  was  further 
agreed  that,  as  to  that  sum,  if  it  should  be  decided  that  Dunn 
was  entitled  to  hold  the  property  theretofore,  to  wit :  the 
property  included  in  said  certificate,  and  secured  by  said 
mortgage,  to  wit :  'for  $221.28,  Justice  should  deliver  to 
Dunn  therefor  his  note  with  approved  security,  or  good  un- 
incumbered real  estate  at  fair  value  for  said  $221.28,  and  in- 
terest. This  agreement  was  in  writing,  but  being  lost,  or 
mislaid,  a  copy  can  not  be  filed  herewith."  Justice,  upon 
the  delivery  of  the  assigned  certificate,  paid  to  Dunn  the 
amount  bid  for  the  land  therein  described,  with  ten  per  cent, 
interest  thereon  from  the  date  of  sale,  less  said  sum  of  $221.28. 
Justice  now  refuses  to  pay  said  sum,  denying  that  the  same 
is  due  under  the  terms  of  said  agreement.  At  the  expira- 
tion of  the  year  for  redemption  Justice  took  a  sheriff's  deed 
on  said  certificate  for  the  land  therein  described. 

The  land  covered  by  the  mortgage  securing  the  $400  note, 
and  the  decree  under  which  it  was  sold,  is  described  in  said 
mortgage  and  decree  as  follows : 

*^  The  five  acres  of  land  situated  in  the  southeast  quarter 
of  section  two  (2),  township  twenty-six  (26)  north,  of  range 
one  (1)  east,  and  lying  at  the  intersection  of  the  Michigan 
road  and  the  section  line  bounding  said  southeast  quarter  on 
the  north,  together  with  the  steam  saw-mill  and  appurte- 
nances thereto  belonging,  and  being  the  same  land  hereto- 
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fore  conveyed  by  D.  C.  Richardson  to  James  Chappelow,  and 
by  James  Chappelow  to  said  Thackery  and  one  John  Kirk- 
ham^  and  by  said  John  Kirkham  to  said  Thackery.  Also, 
the  west  half  of  lot  number  ten  (10)^  in  the  subdivision  of  a 
tract  of  land  purchased  of  Henry  Heath  and  Mary  Ann 
Heath,  his  wife,  by  the  Catholic  churchy  the  same  being  a 
part  of  a  lot  of  land  allotted  to  the  said  Mary  Ann  Heath  by 
the  name  of  Mary  Ann  Barron,  as  her  portion  of  a  section 
of  land  granted  to  the  children  of  Joseph  Barron^  by  the 
treaty  between  the  United  States  and  the  Pottawattomie  Indi- 
ans, on  the  16th  day  of  October,  1826;  the  said  half  of  said 
lot  hereby  mortgaged  containing  one-half  an  acre.'' 

In  the  mortgage  executed  to  secure  the  f  190  note^  the  first 
tract  is  described  as  above  set  out. 

The  second  tract  is  described  as  follows:  ''Also  the  west 
half  of  lot  number  ten  (10)  of  the  subdivision  of  a  tract  of 
land  purchased  by  the  Catholic  church  from  Harvey  and 
Mary  Ann  Heath,  being  a  portion  of  Barron's  reserve,  and 
containing  one  acre." 

It  is  averred  in  the  complaint  that  there  was  a  mutual 
mistake  in  said  mortgages,  in  the  description  therein  con- 
tained, and  that  it  was  the  intention  of  the  parties  to  mort- 
gage and  describe  the  following  land  in  Cass  county,  to  wit : 
''  That  part  of  the  southeast  quarter  of  section  two  (2),  town- 
ship twenty-six  (26)  north,  of  range  one  (1)  east,  commenc- 
ing at  a  post  in  the  center  of  the  Michigan  road,  on  the  open 
line  running  east  and  west  through  the  center  of  said  sec- 
tion ;  thence  due  east  on  said  section  line  seven  (7)  chains 
and  six  (6)  links  to  a  post — witness,  a  beech  tree  18  inches 
in  diameter,  bearing  south  six  (6)  degrees  thirty-four  (34) 
links  to  a  red  elm  thirty-six  (36)  inches  in  diameter,  bearing 
south  thirty-four  degrees  (34°)  west,  thirty-six  (36)  links ; 
thence  south  seventeen  (17°)  degrees  and  thirty  (30^)  minutes 
west  seven  (7)  chains  and  six  (6)  links  to  a  post ;  thence  dae 
west  seven  (7)  chains  and  six  (6)  links  to  a  post  in  the  center 
of  the  Michigan  road ;  thence  north  seventeen  (17°)  degrees 
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and  thirty  (SOQ  minates  east  along  the  center  of  said  road 
seven  (7)  chains  and  six  (6)  links  to  the  place  of  beginning.'' 
The  second  tract  is  also  described  by  metes  and  bounds. 

It  is  averred  that  upon  the  execution  of  the  sheriff's  deed 
Justice  took  possession  of  the  mortgaged  premises  under  it^ 
and  has  ever  since  been  in  possession^  taking  the  rents,  issues 
and  profits  arising  therefrom.  , 

The  appellee  Dunn  prayed  an  accounting  for  the  rents  and  ' 
'  profits,  and  a  reformation  and  foreclosure  of  the  mortgage 
executed  to  secure  the  (190  note,  and  a  sale  of  the  mort- 
gaged premises  for  the  payment  of  the  amount  found  due 
thereon. 

The  court  overruled  a  demurrer  to  this  complaint,  and  the 
appellants  excepted. 

The  assignment  of  error  calls  in  question  the  correctness 
of  this  ruling. 

The  complaint  is  drawn  ahd  proceeds  upon  the  theory  that 
the  sheriff's  sale  under  which  the  appellants  claim  title  is 
void,  by  reason  of  the  defect  in  the  description  of  the  land 
attempted  to  be  sold,  and  upon  the  theory  that  the  appellee 
Dunn  is  still  the  owner  of  the  judgment  not  covered  by  the 
mortgage  securing  the  f  400  note. 

It  is  the  rule  that  where  the  description  of  land  sold  upon 
an  execution,  or  by  virtue  of  a  decree  of  foreclosure,  is  so 
defective  as  to  convey  no  title,  where  t^e  execution  plaintiff 
is  the  bidder,  he  may  have  the  apparent  satisfaction  of  his 
judgment  or  decree  set  aside  and  have  a  new  execution. 
This  rule  rests  upon  the  principle  that  there  is  no  consider- 
ation for  the  satisfaction,  and  he  is  not,  in  good  cbnscience, 
bound  thereby.     Kercheval  v.  Lamar,  68  Ind.  442. 

Where  there  has  been  a  decree  of  foreclosure  entered  upon 
a  mortgage  containing  an  imperfect  or  an  erroneous  descrip- 
tion, the  mortgagee  is  not  precluded  from  bringing  an  action 
to  reform  his  mortgage,  and  from  foreclosing  it  as  reformed. 
Vol.  124.— 23 
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Gonyers  v.  Mericlea,  75  Ind.  443 ;  Armstrong  v.  Short,  95 
Ind.  326 ;  Burkam  v.  Burk,  96  Ind.  270. 

But  we  think  it  unnecessary  to  inquire^  in  this  case,  as  to  . 
whether  the  descriptions  contained  in  the  mortgage  to  the 
appellee  Dunn^  and  decree  and  sale  thereunder^  were  insuffi- 
cient or  otherwise^  as  we  are  of  the  opinion  that  he  parted 
with  all  his  title  to  the  debt  secured  thereby,  in  the  sale  and 
assignment  to  the  appellant  Justice.  It  can  not  be  reason- 
ably contended  that  when  the  appellee  sold  to  the  appellant 
the  certificate  of  purchase,  he  sold  only  the  paper  uiK)n 
which  the  rights  of  the  parties  were  apparently  fixed,  for  it 
must  be  presumed  that  it  was  the  intention  of  the  one  to  sell 
and  of  the  other  to  purchase  something  that  was  substantiaL 
Doubtless  it  was  the  intention  of  the  parties  to  vest  in  the 
purchaser  the  right  to  take  title  to  land  attempted  to  be  de- 
scribed in  the  certificate,  in  th^  event  it  was  not  redeemed 
within  one  year  from  the  date  of  sale.  If  the  description 
was  so  imperfect  as  to  render  this  impossible,  still  we  think 
by  virtue  of  the  purchase  and  assignment  the  purchaser  ac- 
quired all  the  rights  in  the  debts  described  in  the  certificate 
at  that  time  held  by  the  appellee  Dunn.  Seller  v.  Linger- 
man,  24  Ind.  264 ;  Muir  v.  Berkshire,  52  Ind.  149. 

Had  the  land  been  redeemed  by  the  judgment  debtor  the 
next  hour  after  the  assignment  of  the  certificate,  under  the 
allegations  found  in  the  complaint,  it  can  not  be  doubted 
that  the  appellant  would  have  been  entitled  to  the  redemp- 
tion money.  The  fact  that  the  appellant  did  not  pay  the 
full  amount  of  the  purchase-price  for  the  certificate  did  not 
prevent  the  title  from  passing  to  the  assignee.  It  is  plain 
from  the  averments  in  the  complaint  that  it  was  the  inten- 
tion of  the  parties  that  the  title  should  pass,  to  the  end  that 
the  appellant  might  take  a  deed  on  the  certificate,  leaving 
the  question  as  to  the  payment  of  the  balance  of  the  pur- 
chase-price to  be  determined  by  a  future  event.  As  the  title 
to  the  debt  due  from  Thackery  to  the  appellee  Dunn  passed 
to  the  appellant  Justice  by  the  assignment,  Dunn  can  not 
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maintam  this  action.     Muir  v.  Berkshire,  supra,  and  author- 
ities there  cited. 

If  it  is  desirable  to  reform  the  mortgages  executed  to  se- 
cure these  debts,  the  action  must  be  brought  by  the  appel- 
lant and  not  by  the  appellee.  The  appellee's  remedy,  if  he 
has  not  been  paid  in  full  for  his  certificate,  is  against  the  ap- 
pellant upon  his  contract,  and  not  against  Thackery  on  the 
mortgage. 

The  circuit  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  appellee  Newsome  was  made  a  party  to  the  suit,  and  by 
way  of  cross-complaint  set  up  a  judgment  in  his  favor  against 
Thackery,  rendered  in  the  Cass  Circuit  Court  on  the  12th 
day  of  October,  1875,  and  alleged  that  the  appellants  had 
been  in  possession  under  their  void  sheriff's  sale,  and  under 
mortgages  executed  by  Thackery,  and  had  received  rents  and 
profits,  and  property  covered  by  the  mortgages  sufficient  to 
pay  and  satisfy  their  claim. 

On  the  trial  of  the  cause  the  court  found  that  there  was  due 
to  the  appellants  the  sum  of  $631.80,  and  that  there  was  due 
to  Newsome  the  sum  of  $490.80  on  his  said  judgment ;  and  it 
found  and  decreed  that  Newsome's  judgment  was  superior  to 
the  claim  of  the  appellants,  and  that  upon  a  sale  of  the 
property  involved  and  covered  by  the  mortgages  above  set 
out  the  judgment  in  favor  of  Newsome  should  be  first  paid 
out  of  the  proceeds  of  said  sale. 

This  finding  and  decree  can  not  be  sustained.  The  claims 
allowed  to  the  appellants  consisted  of  the  $400  note  and 
mortgage  executed  by  Thackery  to  Dunn,  on  the  14th  day 
of  February,  1874,  and  included  in  the  sheriff's  certificate 
assigned  to  Justice,  and  a  mortgage  executed  by  Thackery 
to  one  Seybold,  on  the  25th  day  of  October,  1869,  and  paid 
by  the  appellants  to  protect  their  supposed  title  under  the 
Dnnn  mortgage. 

They  are  prior  in  date  to  Newsome's  judgment,  an  J  con- 
stitute liens  on  the  land  antedating  the  judgment.     As  we 
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have  seen,  the  appellee  Justice^  by  the  assignment  to  him  of 
the  sheriff's  certificate^  succeeded  to  the  rights  of  Dunn  in 
the  debts  held  by  him.  The  appellees  had  the  right  to  pay 
off  the  Seybold  mortgage  to  protect  their  lien  on  said  land^ 
and  to  be  subrogated  to  the  rights  of  Seybold  in  the  mort- 
gage held  by  him.  Jones  Mortgages^  3d  ed.,  sections  99, 
876 ;  Wainwright  v.  Flanders j  64  Ind.  306 ;  Muir  v.  Berkshire, 
supra;  Flanders w.  (yBrien,  46  Ind.  284. 

Newsome  is  only  a  judgment  creditor,  and  his  lien  is  sub- 
ject to  all  the  equities  existing  against  the  land  at  the  date 
of  its  rendition.  Wells  v.  Benton,  108  Ind.  585 ;  Jones  v. 
Rhoads,  74  Ind.  510 ;  Hays  v.  Beger,  102  Ind.  524 ;  Hvff- 
man  v.  Copeland,  86  Ind.  224;  Koons  y.  MeUett,  121  Ind. 
585. 

The  record  in  this  cause  is  quite  voluminous,  and  other 
questions  than  those  above  decided  have  been  discussed  by 
counsel  in  their  briefs.  We  have  considered  all  the  ques- 
tions presented;  but  we  think  the  above  are  the  only  ones 
which  go  to  the  merits  of  the  controversy.  The  others  may 
not  arise  upon  another  trial  of  this  cause. 

Judgment  reversed,  with  directions  to  grant  a  new  trial,to 
sustain  the  demurrer  of  the  appellants  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

FUed  March  18, 1890. 

On  Petition  for  a  Rehearing. 

Coffey,  J. — The  appellee  Newsome  has  filed  a  petition 
for  a  rehearing  in  this  cause,  in  which  he  insists : 

First.  That  this  court  erred  in  reversing  the  cause  as  to 
him,  because  the  appellants  filed  no  motion  for  a  new  trial  as 
to  the  issues  involved  between  them  and  himself  on  his 
cross-complaint. 

Second.  That  the  cross-complaint  of  the  appellants  against 
him  is  insufficient. 

One  object,  in  common,  was  sought  by  all  the  parties  to 
this  snit^  namely,  an  adjustment  of  the  liens  against  the 
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property  described  in  the  several  pleadings  in  the  cause. 
The  liens  were  adjusted  by  the  circuit  court  upon  the  er- 
roneous theory  that  those  older  than  Newsome's  judgment 
had  been  satisfied. 

It  is  perfectly  clear  that  justice  can  not  be  done  between 
the  parties  without  a  new  trial  as  to  the  whole  case.  In  such 
cases  the  court  will  order  a  new  trial  of  all  the  issues  in  the 
cause,  to  the  end  that  justice  may  be  done.  Bisel  v.  Ihieker, 
121  Ind.  249;  State,  ex  rel,  v.  Teirvplin,  122  Ind.  235. 

The  first  paragraph  of  the  cross-complaint  filed  by  the  ap- 
pellants against  the  appellee  Newsome  sought  to  have  a  lieu 
held  by  them,  anterior  in  date  to  the  appellee's  judgment, 
declared  a  lien  superior  to  said  judgment. 

The  second  paragraph  of  said  cross-complaint  sets  up  the 
amount  paid  for  necessary  repairs  to  property  upon  which 
the  iiens  rested. 

The  first  objection  urged  to  the  cross-complaint  is  that 
there  is  a  defect  of  parties. 

The  demurrer  was  based  upon  the  ground  that  the  cross- 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Such  a  demurrer  raises  no  question  of  parties. 
Dunn  V.  Tousey,  80  Ind.  288 ;  Johnson  School  Tp.  v.  OUizena 
Bank,  etc.,  81  Ind.  515. 

The  fact3  stated  authorized  the  court  to  decree  that  the 
lien  of  appellants,  if  they  held  one,  was  superior  to  the  lien 
created  by  appellee's  judgment. 

It  is  contended  by  appellee,  however,  that  the  mistake  in 
the  description  of  the  land  covered  by  the  mortgage  set  up 
in  the  cross-complaint,  was  a  mistake  of  law,  and  not  a  mis- 
take of  fact.  In  support  of  this  position  he  cites  Baker  v. 
PyaU,  108  Ind.  61,  Armstrong  v.  Short,  95  Ind.  326,  Easter 
V.  Severin,  78  Ind.  640,  First  NaVl  Bank^  etc.,  v.  Gough,  61 
Ind.  147,  and  Rhodes  v.  Piper,  40  Ind.  369. 

The  case  of  Baker  v.  Pyatt,  siipra,  is  not  an  authority  in 
favor  of  the  position  of  the  appellee.  The  other  cases  cited 
have  been  so  far  modified  by  subsequent  decisions  of  this 
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court  that  they  can  no  longer  be  regarded  as  aathority  upon 
the  questions  now  before  us.  Keister  v.  Myers,  115  Ind.  312 ; 
Calton  V.  Lewis,  119  Ind.  181. 

The  court  did  not  err  in  overruling  the  demurrer  of  the 
appellee  to  the  cross-complaint  of  the  appellants. 

Petition  for  a  rehearing  overruled. 

Filed  Jane  18, 1890. 


No.  14,419. 

VoGHT  V.  The  State. 

Criminal  Law. — Renting  Boom  for  Chming  I\irpo8es. — Evidenee. — SuUuU, 
— It  shall  be  safficient  evidence  of  the  fact  that  a  building  or  room 
was  rented  for  the  purpose  of  gaming  if  gaming  is  actually  carried  on 
therein  with'  the  knowledge  of  the  owner,  or  under  such  circumstanoes 
that  he  has  good  reason  to  believe  that  his  room  is  being  so  used,  and 
takes  no  reasonable  steps  to  restrain  the  occupant  from  continuing  the 
unlawful  use.  Section  2079,  R  S.  1881.  I^ence  direct  evidence  to 
prove  that  there  was  a  specific  agreement  or  intent  on  the  part  of  the 
lessor  and  his  lessee  at  the  time  he  leased  the  room  that  it  was  to  be 
used  for  the  purpose  of  gaming,  is  unnecessary. 

Same. — Burden  of  Proof — Statutory  Preeumption  Affecting, — OonstHutionaiihf 
ofStalule. — While  statutes  which  undertake  to  make  proof  of  certain 
facts  absolute  or  conclusive  of  guilt  are  unconstitutional,  those  which 
merely  declare  statutory  presumptions  affecting  the  burden  of  proof, 
are  valid. 

Sa.ue.^  Evideiux. — Competency  of — Any  evidence  which  tends  to  prove  that 
gaming  is  actually  carried  on  in  the  room,  and  that  the  lessor  knows, 
or  has  good  reason  to  believe  that  it  is  being  carried  on  and  suffered  by 
his  lessee, is  competent  as  tending  to  prove,  or  raise  a  presumption,  that 
the  room  Is  rented  for  the  purpose  of  gaming. 

Sams. — Evidence  that  it  was  generally  reputed  that  the  room  was  kept 
as  a  gambling  room,  and  that  the  lessee  who  had  been  indicted  had 
pleaded  guilty  to  the  charge  of  keeping  a  room  in  which  gambling  was 
permitted  while  occupying  the  lessor's  room,  was  competent  as  tending 
to  raise  an  inference  that  the  lessor,  who  was  engaged  in  business  near 
by,  in  the  same  community  with  the  lessee,  knew  of  the  facts. 

Same. —  Use  by  Tenant  of  Boom  for  Unlawful  Purpose, — Bemedy  of  Landlord,-^ 
The  mere  fact  that  a  tenant  uses  premises  for  an  unlawful  purpose  does 
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not,  of  itself,  avoid  the  lease;  but  the  landlord  may  apply  to  a  court 
of  equity  to  restrain  the  tenant  and  to  avoid  or  forfeit  the  lease. » 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner  and  J,  L  Dille,  for  appellant. 
i.  T.  Michenevy  Attorney  General^  and  /.  H.  Gillette  for 
the  State. 

Mitchell^  J. — It  is  provided  in  section  2079,  R.  S.  1881, 
among  other  things,  that  whoever  being  the  owner  of  any 
building  or  room,  rents  the  same  to  be  used  or  occupied  for 
gaming  shall  be  fined,  and  in  section  1815,  R.  S.  1881,  it 
is  declared  that  ^^  It  shall  be  sufficient  evidence  that  any 
building  or  other  place  was  rented  for  the  purpose  of  gam- 
ing, if  such  gaming  was  actually  carried  on,  and  the  owner 
or  lessor  thereof  knew  or  had  good  reason  to  believe  that 
the  lessee  suffered  gaming  therein,  and  such  owner  or  lessor 
took  no  sufficient  means  to  prevent  or  restrain   the  satne.'^ 

The  appellant,  Jacob  Voght,  was  indicted  and  tried  at  the 
October  term,  1887,  of  the  Huntington  Circuit  Court,  for 
having  unlawfully  rented  his  building  and  room  to  be  used 
for  gaming.  After  hearing  the  evidence  a  jury  assessed  a 
fine  of  sixty  dollars  against  him,  and  from  the  judgment  of 
conviction  rendered  upon  the  verdict  this  appeal  is  prose- 
<;uted. 

There  was  evidence  tending  to  show  that  the  appellant 
rented  a  back  room  in  the  second  story  of  a  brick  building 
owned  by  him,  situate  in  the  city  of  Huntington,  to  a  Mr. 
Parker,  ostensibly  for  a  sleeping  apartment.  The  lease  was 
by  parol,  and  was  to  run  two  years.  The  room  had  been 
used  for  gaming  before  Parker  leased  it,  and  the  appellant 
had  been  indicted  for  permitting  it  to  be  so  used.  Accord- 
ingly he  charged  Parker  that  no  gambling  should  be  allowed 
by  him.  .Parker  occupied  the  room  for  three  or  four  months, 
his  occupancy  being  of  an  equivocal,  character,  leading  to  a 
strong  suspicion  that  the  room  was  being  used  during  that 
time,  by  his  permission,  for  a  gambling  room.     At  the  end 
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of  that  time  he  sublet  it  to  Anderson^  who  seems  to  have 
had  no  other  occupation  than  that  of  gambling,  for  whom^ 
circumstances  tend  to  show,  he  rented  it  in  the  first  place. 
The  appellant  lived  two  squares  and  a  half  from  the  room^ 
and  was  acquainted  with  Anderson,  who  paid  the  rent 
to  the  appellant  most  of  the  time  after  he  sublet  from  Par* 
ker.  The  room  was  furnished  with  tables,  chairs,  a  side- 
board and  lounge,  but  had  in  it  no  bed^  or  other  conven* 
iences  for  a  sleeping  apartment,  and  the  evidence  tends  to 
show  that  it  was  used  for  no  other  purpose  than  for  gam- 
bling for  nearly  two  years  before  the  appellant  was  indicted. 
The  city  marshal,  the  hotel  keeper,  and  a  number  of  other 
citizens,  testified  that  it  was  generally  reputed  that  the  room 
was  used  for  a  gambling  room.  There  was  direct  evidence 
that  it  was  actually  so  used.  The  evidence  tends  to  show 
that  Anderson  was  twice  indicted  by  the  grand  jury,  at  the 
April  term,  1887,  and  again  at  the  December  term,  1887^ 
for  keeping  a  gambling  establishment  in  the  appellant^s  room,, 
and  that  he  pleaded  guilty  to  both  indictments,  and  was  fined 
in  each  case.  The  appellant  had  other  tenants  in  the  same 
and  other  buildings,  owned  by  him  in  the  city  of  Hunting- 
ton, and  attended  to  collecting  his  rents  himself,  and  mingled 
with  the  citizens  of  the  city,  so  far  as  appears,  like  others 
of  his  associates.  It  is  true  he  testified  that  he  did  not  rent 
the  room  to  Anderson  ;  that  it  was  specially  agreed  between 
Parker  and  himself  that  the  room  should  not  be  used  for 
gambling ;  that  he  supposed  Parker  was  his  tenant  all  the 
time,  and  that  although  he  received  rent  from  Anderson,  he 
supposed  he  was  paying  it  for  Parker.  He  also  testified 
that  he  made  some  repairs  to  the  room  at  the  request  of  An* 
derson,  of  whose  occupancy  he  had  knowledge,  but  that  he 
did  not  know  what  the  latter  was  doing  in  the  room,  or  what 
use  he  was  putting  it  to ;  that  he  never  inquired,*  and  that 
he  could  not  recollect  of  having  heard  that  Anderson  was 
arrested  for  keeping  a  gambling  house,  in  his  room,  or  that 
he  had  ever  heard  that  he  was  so  engaged. 
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It  is  insisted  (1)  that  because  the  charge  in  the  indictment 
is  that  the  defendant  rented  his  room  to  be  used  for  gaming, 
the  evidence  tending  to  show  the  general  reputation  of 
the  room,  and  that  the  occupant  had  been  convicted  of  keep- 
ing a  gambling  house  therein,  or  that  tended  to  show  that 
the  appellant  knew,  or  had  good  reason  to  believe,  that  his 
lessee  suffered  gaming  therein,  was  improperly  admitted  ;■ 
and  (2)  that  there  is  no  competent  evidence  tending  to  show 
that  the  appellant  knew,  or  had  reason  to  believe,  that  his 
room  was  being  used  for  gaming. 

It  was  not  necessary  to  prove  by  direct  evidence  that  there 
was  a  specific  agreement,  or  intent  on  the  part  of  the  appel- 
lant and  his  lessee  at  the  time  he  leased  the  room,  that  it  was 
to  be  used  for  the  purpose  of  gaming.  It  would  rarely  hap- 
pen that  such  evidence  could  be  obtained,  and  if  direct  ev- 
idence were  required,  the  result  would  be  that  no  one  could 
ever  be  convicted  of  renting  a  building  or  room  for  the  im- 
moral and  unlawful  purpose  of  setting  up  a  gambling  estab- 
lishment. Accordingly  it  has  been  provided  in  the  statute 
above  set  out,  that  it  shall  be  sufficient  evidence  of  the  fact 
that  a  building  or  room  was  rented  for  the  purpose  of  gam- 
ing, if  gaming  was  actually  carried  on  therein  with  the 
knowledge  of  the  owner,  or  under  such  circumstances  that 
he  had  good  reason  to  believe  that  his  room  was  being  so 
used. 

In  Morgan  v.  StaUy  117  Ind.  569,  this  statute  was  held  to 
be  a  valid  constitutional  enactment.  While  we  should  un- 
hesitatingly declare  a  statute  void  which  attempted  to  enact 
that  a  person  should  be  convicted  of  an  offence  upon  proof 
of  facts  which  might  be  consistent  with  innocence,  or  which 
attempted  to  make  certain  evidence  conclusive  of  guilt  {State 
v.  Beavnekf  13  R.  I.  211),  yet  it  has  often  been  held  that  the 
Legislature,  in  defining  a  crime,  may  also  enact  that  proof 
of  facts  which  are  universally  recognized  as  indicating  guilt 
shall  be  sufficient  prima /acie  evidence  of  the  commission  of 
an  offence  defined  by  statute.     For  example,  it  is  enacted  in 
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section  1817,  R.  S.  1881^  that  the  failure  of  a  public  officer 
to  account  for  and  pay  over  public  money  which  has  come 
into  his  hands^  shall  he  prima  facie  evidence  of  the  embez- 
zlement thereof,  and  other  statutes  declare  what  shall  be 
deemed  sufficient  evidence  in  cases  of  rape,  seduction,  re- 
ceiving stolen  goods^  obstructing  highways,  and  the  like. 
'Morgan  v.  StaiCj  supra. 

As  is  in  effect  said  in  Commonwealth  v.  Williams,  6  Gray, 
1,  these  statutes  only  prescribe,  to  a  certain  extent,  what 
legal  effect  shall  be  given  to  a  particular  species  of  evidence, 
if  it  stands  entirely  alone  and  unexplained.  This  neither 
conclusively  determines  the  guilt  or  innocence  of  the  ac- 
cused, nor  withdraws  from  the  jury  the  right  and  duty  of 
passing  upon  and  determining  the  issue  to  be  tried.  The 
burden  of  proof  rests  upon  the  State  to  establish  the  accusa- 
tion it  makes,  but  the  statute  declares  that  in  case  certain 
facts  tending  to  establish  guilt,  and  which  can  not  exist  con- 
sistent with  innocence,  are  proved,  a  certain  force  or  effect 
may  be  attributed  to  those  facts  until  an  explanation  is  of- 
fered by  the  accused.  State  v.  Hurley,  54  Maine,  562 ;  Cbw- 
monwealth  v.  Thurlow,  24  Pick.  374. 

The  constitutionality  of  statutes  declaring  that  the  deliv- 
ery of  intoxicating  liquor  shall  be  prima  fade  proof  of  a 
sale,  and  that  a  sale  shall  be  prima  fade  proof  of  illegality, 
has  been  affirmed.  Commonwealth  v.  Walla,oe,  7  Gray,  222 ; 
State  V.  Biggins,  13  R.  I.  330  ;  State  v.  Mellor,  13  R.  I.  666 ; 
State  V.  Thomas,  47  Conn.  546  ;  Whart.  Crim.  Ev.,  section 
715  a. 

Statutes  which  undertake  to  make  proof  of  certain  facts 
absolute  or  conclusive  of  guilt  are  unconstitutional.  Those 
which  merely  declare  statutory  presumptions  affecting  the 
burden  of  proof  are  valid. 

Any  evidence,  therefore,  which  tended  to  prove  that  gam- 
ing was  actually  carried  on  in  the  room,  and  that  the  appel- 
lant knew,  or  had  good  reason  to  believe,  that  it  was  being 
carried  on  and  suffered  by  his  lessee,  was  competent  as  tend- 
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ing  to  prove,  or  raise  a  presumption,  that  the  room  was  rented 
for  the  purpose  of  gaming.  Whenever  it  is  material  to  bring 
home  to  a  party  knowledge  of  a  particular  fact,  it  is  admis- 
sible to  show  that  the  fact  was  generally  known  and  talked 
about  in  the  neighborhood  where  the  party  sought  to  be 
charged  with  knowledge  resided,  or  that  it  was  a  matter 
of  common  reputation  in  the  business  community  to  which 
the  party  belonged.  Whart.  Crim.  Ev.,  section  254 ;  Ad* 
ama  v.  State,  25  Ohio  St.  584. 

It  is  wholly  immaterial  in  the  present  case  whether  Parker 
or  Anderson,  or  both  of  them,  are  regarded  as  the  lessees  of 
the  appellant,  as  there  was  ample  evidence  to  justify  the  in- 
ference that  both  suffered  the  room  to  be  used  for  gaming. 
Indeed,  it  does  not  seem  from  the  evidence  to  have  been  de- 
voted to  any  other  use  from  the  time  Parker  first  rented  it. 
Evidence  that  it  was  generally  reputed  that  the  room  was 
kept  as  a  gambling  room,  that  the  occupant  Anderson  was 
a  gambler,  and  that  he  had  been  indicted,  and  that  he 
pleaded  guilty  to  the  charge  of  keeping  a  room  in  which 
gambling  was  permitted  while  occupying  appellant's  room, 
was  competent  as  tending  to  raise  an  inference  that  the  ap- 
pellant, an  active  man,  looking  after  his  own  business,  re- 
siding only  two  squares  and  a  half  away,  in  the  community 
in  which  Anderson's  acts  and  business  were  the  subjects  of 
comment,  knew  of  the  facts.  Notwithstanding  the  appellant 
testified  that  he  did  not  know  that  the  room  was  being  put 
to  an  unlawful  use,  the  jury  were  fully  justified  in  believing, 
from  all  the  facts  and  circumstances  in  evidence,  that  he  had 
good  reason  to  believe  that  it  was  being  so  used. 

The  court  properly  admitted  all  the  facts  and  circamstances 
in  evidence,  and  left  it  to  the  jury  to  draw  such  inferences 
as  seemed  naturally  and  necessarily  to  grow  out  of  the  sur- 
rounding facts.  The  jury  drew  the  inference  that  the  appel- 
lant either  knew,  or  had  good  reason  to  believe,  that  an  un- 
lawful use  was  being  made  of  his  property  by  his  lessee,  and 
that  be  took  no  means  to  restrain  his  tenant.     They  were^ 
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therefore,  justified  in  drawing  the  further  inference  that  the 
room  had  been  rented  for  use  as  a  gambling  room.  The 
owner  of  property  who  is  in  a  situation  to  know  the  use  to 
which  it  is  being  applied  can  not  shut  his  eyes^  or  close  his 
ears,  and  remain  ignorant  for  nearly  two  years  of  what  has 
become  notorious  among  his  neighbors,  without  some  ex- 
planation of  his  want  of  information.  Grader  v.  StatCy  105 
Ind.  271 ;  Pierce  v.  State,  109  Ind.  535. 

Having  knowledge  that  gaihbling  is  actually  being  car- 
ried on  in  his  building,  our  law  attributes  to  such  knowl- 
edge the  same  effect  as  if  the  buildidg  had  been  rented  for 
the  purpose  for  which  it  is  thus  being  used,  unless  the  land- 
lord takes  reasonable  steps  to  restrain  the  occupant  from  con- 
tinuing the  unlawful  use. 

The  mere  fact  that  a  tenant  uses  premises  for  an  unlawful 
purpose  does  not,  of  itself,  avoid  the  lease  ;  but  the  landlord 
may  apply  to  a  court  of  equity  to  restrain  the  tenant,  and  to 
avoid  or  forfeit  the  lease.  Wood  Landlord  and  Tenant^ 
section  81  ;  Gear  Landlord  and  Tenant,  section  98. 

What  has  been  said  disposes  of  all  the  questions  discussed^ 
and  leads  to  the  conclusion  that  the  instructions  and  rulings- 
of  the  court  were  correct. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  29, 1890;  petition  for  a  rehearing  overruled  June  18,'1890» 


No.  15,451. 

The  State  v.  Callahan. 

Criminal  Law. —Forgery. — Indictmefnt.  —  Forged  InstrammL — When  Need 
not  be  Set  Out  in  Hcbc  Verba. — Where  an  instrument  alleged  to  he  forged 
is  lost,  destroyed,  in  the  hands  of  the  defendant,  or  its  whereahouts  are 
nnknown  to  the  grand  jury  returning  the  indictment,  such  ins^ment 
need  not  be  set  out  in  hae  verba,  but  it  is  sufficient  to  set  out  the  sub- 
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stance  and  describe  the  instrument,  and  state  the  reason  why  the  grand 
jurj  are  unable  to  set  it  out  in  hcee  veiba. 
Same. — Forged  Ingtrument, — Reaaona  /or  not  Setting  out  in  Sac  Verba, — 
Statement  of  Diejunctively. — The  statement  of  two  reasons  laid  in  the  dis- 
junctive why  the  forged  instrument  is  not  set  out  in  hex  verba  does  not 
render  the  indictment  bad,  such  averments  not  relating  to  the  state- 
ment of  the  charge,  or  the  definition  of  the  offence. 

From  the  Jay  Circuit  Court. 

i2.  H.  Hartford,  Prosecuting  Attorney^  fof  the  State. 
0.  H,  Adair,  for  appellee. 

Olds,  J. — The  appellee  was  indicted  by  the  grand  jury  of 
Jay  county  for  forgery.  The  indictment  was  in  two  counts. 
The  first  count  was  dismissed.  The  defendant  moved  to 
quash  the  second  count,  and  the  court  sustained  the  motion,  to 
which  ruling  the  appellant  excepted,  and  prosecutes  this  ap- 
peal, and  assigns  the  ruling  of  the  court  in  quashing  the 
second  count  of  the  indictment  as  error. 

Omitting  the  caption,  the  second  count  of  the  indictment 
is  as  follows : 

''  The  grand  jury  aforesaid,  on  their  oaths  aforesaid,  do 
further  charge  and  present  that  the  said  John  T.  Callahan, 
on  April  23d,  1887,  at  said  county  and  State  aforesaid,  did 
then  and  there  unlawfully,  feloniously  and  falsely  forge  and 
counterfeit  a  certain  promissory  note  for  the  payment  of 
money,  by  then  and  there  unlawfully,  feloniously  and  falsely 
,  forging,  counterfeiting  and  signing  the  name  of  John  M. 
Henry  to  said  false,  forged  and  counterfeit  note  as  one  of 
the  makers  thereof,  which  said  note  was  dated  April  23d, 
1887,  due  in  one  year  after  date,  payable  to  the  order  of 
Reed  &  Mackenbach,  calling  for  two  hundred  dollars,  with 
eight  per  cent,  interest  from  maturity,  and  purporting  to 
have  been  executed  by  J.  T.  Callahan,  Samuel  Hanliu  and 
John  M.  Henry ;  that  said  note  has  been  destroyed,  or  is  in 
the  possession  of  some  one  to  the  grand  jury  unknown ; 
that  the  grand  jury  are  unable  to  set  out  the  same  according 
to  its  tenor ;  with  intent  to  defraud  William  H.  Jteed  and 
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Charles  A.  Mackenbach,  of  the  firm  of  Reed  &  Macken- 
bach^  contrary  to  the  form  of  the  statute,  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana.'^  Signed  by  the  prosecuting  attorney.  The  in- 
dictment was  also  duly  endorsed  "  a  true  bill/'  and  signed 
by  the  foreman  of  the  grand  jury. 

We  are  not  favored  with  a  brief  on  behalf  of  the  appellee. 
It  is  stated  in 'the  brief  of  counsel  for  the  appellant  that  the 
second  count  of  the  indictment  was  quashed  for  the  reasons 
as  expressed  by  the  court,  that  ''  it  was  not  sufficient  to  set 
out  in  an  indictment  the  substance  only  of  the  instrument 
alleged  to  have  been  forged,  no  matter  what  reason  might 
be  given  by  the  grand  jury  therefor,  and  even  if  an  indict- 
ment would  be  sufficient  if  a  proper  reason  was  stated  for  not 
setting  out  the  instrument  in  hoeo  verba  that  this  count  is 
not  sufficient,  as  it  states  two  reasons  which  are  laid  in  the 
disjunctive." 

We  think  this  count  of  the  indictment  sufficient.  It  is 
well  settled  that  if  the  instrument  alleged  to  be  forged  is 
lost,  destroyed,  in  the  hands  of  the  defendant,  or  its  where- 
abouts are  unknown  to  the  grand  jury  returning  the  indict- 
ment, such  instrument  need  not  be  set  out  in  h(BC  verba 
in  the  indictment,  but  it  will  be  sufficient  to  set  out  the  sub- 
stance and  describe  the  instrument,  and  state  the  reason  why 
the  grand  jury  are  unable  to  set  it  out  in  hoec  verba,  Birdg 
v.  State^  31  Ind.  88 ;  Armitage  v.  State,  13  Ind.  441 ;  Mun- 
8on  V.  State,  79  Ind.  541 ;  Myers  v.  Sfeife,  101  Ind.  379  ; 
He88  V.  State,  73  Ind.  637  ;  State  v.  Potts,  17  Am.  Dec.  449 ; 
Commonwealth  v.  Snell,  3  Mass.  82;  People  v.  Kingsley,  14 
Am.  Dec.  520;  2  Bishop  Crim.  Proc.  (3d  ed.),  section  404; 
Whart.  Crim.  PI.  and  Prac.  (9th  ed.),  section  176;  1  Whart. 
Crim.  Law  (9th  ed.),  section  730. 

The  indictment  in  this  case  clearly  sets  forth  in  plain  and 
concise  language  the  offence  with  which  the  defendant  is 
charged.  It  is  set  forth  with  such  certainty  that  the  court 
may  prcyiounce  judgment  upon  a  conviction  according  to  the 
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right  of  the  case^  and  this  is  all  that  is  required  under  our 
system  of  criminal  pleading.     Section  1765,  R.  S.  1881. 

Nor  is  the  indictment  bad  by  reason  of  the  fact  that  it 
states  two  reasons  why  the  forged  instrument  is  not  set  out  in 
hose  verda^  which  are  connected  by  a  disjunctive  conjunction. 

Section  1766,  R.  S.  1881,  provides  that  "  No  indictment 
or  information  shall  be  deemed  invalid,  nor  shall  the  same 
be  set  aside  or  quashed^  nor  shall  the  trial,  judgment,  or 
other  proceedings  be  stayed,  arrested,  or  in  any  manner  af- 
fected, for  any  of  the  following  defects : 

*^ Sixth.  For  any  surplusage  or  repugnant  allegation,  when 
there  is  sufiScient  matter  alleged  to  indicate  the  crime  and 
person  cliarged. 

^^  Tenth.  For  any  other  defect  or  imperfection  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant upon  the  merits.'' 

These  averments  in  the  indictment  do  not  relate  to  the 
statement  of  the  charge  or  definition  of  the  offence,  but  only 
a  statement  of  an  excuse  or  reason  for  not  setting  out  a  copy 
of  the  instrument.  Contradictory  and  repugnant  allegations 
even  in  an  indictment  or  information  do  not  constitute  a 
ground  to  quash  the  same  unless  it  contains  matter  which  if 
true  would  constitute  a  bar  to  the  prosecution.  Trout  v. 
Statey  111  Ind.  499;  Conklin  v.  State,  ex  reL,  8  Ind.  458; 
State,  ex  reL,  v.  Bridegroom^  10  Ind.  170;  Collins  v.  State,  ex 
rel,  11  Ind.  312. 

The  court  erred  in  sustaining  the  appellee's  motion  to 
quash  the  second  count  of  the  indictment. 

Judgment  reversed,  with  instructions  to  overrule  the  mo* 
tion  to  quash  the  second  count  of  the  indictment. 

FUed  Jane  18, 1890. 
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Conger  et  al.  v.  Lowe  et  al. 

Wnx.— Cbfufrudton  q^. — OondUional  Life-EBlaU. — Bemainder  (her  in  Fee  to 
Lawful  Hein, — A  testator  devised  land  to  his  son  during  his  natural  life^ 
declaring  that  upon  the  death  of  his  son  or  upon  his  refusal  to  occupy 
or  live  on  the  farm,  "  I  will,  devise  and  bequeath  the  same  to  the  said 
Samuel  M.  Conger's  heirs.''  Samuel  M.  Conger  took  possession  of  the 
farm,  but  afterwards  conveyed  it  by  warranty  deed,  and  ceased  to  live 
upon  it.  This  suit  is  by  the  children  of  Samuel  M.  Conger,  who  is  still 
in  life,  their  claim  being  that  under  the  will  of  their  grandfather  the 
title  vested  in  them,  and  that  they  became  entitled  to  the  possefleion 
when  their  father  abandoned  and  conveyed  away  the  land. 

Hdd,  that  the  word  "  heirs"  is  to  be  construed  to  mean  **  children,"  and 
that  upon  the  death  of  the  testator  the  devisee  took  a  life-estate  in  the 
land  defeasible  upon  condition  that  he  refused  to  live  upon  or  occupy 
the  estate,  and  that  the  will  created  a  vested  remainder  over  in  fee  to 
the  testator's  children,  to  take  effect  in  possession  upon  the  termination 
of  the  estate  of  the  father. 

Held,  also,  that  immediately  upon  the  conveyance  by  their  father  the  chil- 
dren were  entitled  to  possession. 

Same. —  L^e-Estaie. —  Remainder. — Restraint  upon  AlienaHim, —  Where  an 
estate  for  life,  or  years,  is  created  with  a  reversion  to  the  grantor,  or  a 
valid  remainder  over  to  designated  persons,  conditions  imposing  re- 
strictions and  qualifications  upon  the  power  to  alienate  or  use  the  estate 
are  valid. 

Sajcb. — Power  to  Restrain  Alienaition. — FoundaHon  qf. — ^The  foundation  of 
the  power  to  restrain  alienation  rests  upon  the  fact  that  there  remains, 
or  is  vested,  in  someone  a  valid  remainder  or  reversion,  whose  estate  in 
possession  is  contingent  upon  some  event,  which  defeats  the  precedent 
estate,  and  who  is  entitled  to  take  advantage  of  the  prohibited  act  or 
use. 

Same.—  Word  "Heirs."— Meaning  (^  Term,—Rtde  in  SheUe^s  Owe.— When  it 
becomes  manifest  that  the  word  ''  heirs "  was  used  as  a  synonym  for 
''children,"  or  in  some  modified  sense,  the  rule  in  Shelley's  case  will  not 
be  applied  to  overturn  the  testator's  intention. 

From  the  Fulton  Circuit  Court. 

O.  W.  Holman,  R.  C.  I^ephenson  and  J.  H.  Bibkr,  for  ap- 
pellants. 

M.  L.  Emcky  0.  B.  Montgomery,  J.  Bowley  and  if.  A. 
Baker,  for  appellees. 
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Mitchell,  J. — The  controversy  here  is  over  the  constroc- 
tion  of  a  clause  in  the  last  will  and  testament  of  Lewis  B. 
Conger,  late  of  Fulton  countyi  deceased,  which  reads  as 
follows : 

^^  My  beloved  wife,  Hannah,  is  to  have  and  to  hold  the 
two  above  described  pieces  of  land  during  her  lifetime ;  at 
her  decease,  I  will,  devise  and  bequeath  the  same'  to  my  son, 
Samuel  M.  Conger,  during  his  natural  lifetime :  Provided^ ' 
He  will  live  on  and  occupy  the  same ;  at  his  dealh,  or  his 
refusal  to  live  on  or  occupy  the  same,  then  and  in  that  case, 
as  well  as  at  the  said  Samuel  M,  Conger's  death,  I  will,  de- 
vise and  bequeath  the  same  to  the  said  Samuel  M.  Conger's 
lawful  heirs." 

The  testator  died  in  1874,  and  at  the  time  of  his  death  his 
son,  Samuel  M.  Conger,  had  four  children  living,  born  in  law- 
ful wedlock.  Others  have  been  born  to  him  since.  The 
testator's  widow  died  in  1880.  Upon  the  death  of  his 
mother,  Samuel  M.  took  possession  of  the  farm  devised  to 
him  as  above,  and  occupied  it  with  his  family  until  the  21st 
day  of  May,  1886,  when  he  conveyed  it  by  warranty  deed 
to  Louisa  Lowe,  wife  of  Peter  D.  Lowe,  since  which  time 
he  has  ceased  to  live  upon  or  occupy  the  land.  This  suit  is 
by  the  children  of  Samuel  M.  Conger,  who  is  still  in  life, 
their  claim  being  that  under  the  will  of  their  grandfather  the 
title  vested  in  them,  and  that  they  became  entitled  to  the  pos** 
session  when  their  father  abandoned  and  conveyed  away  the 
farm.  It  is  abundantly  clear  that  the  purpose  of  the  testa- 
tor was :  1.  To  create  an  estate  for  life  in  his  widow,  with 
a  remainder  over  for  life  to  his  son,  Samuel  M.;  and  2.  To 
limit  the  fee  over  to  the  "  lawful  heirs  "  of  his  son,  the  lim- 
itation over  to  take  effect  in  possession,  either  upon  the 
refusal  of  his  son  to  occupy  the  land,  or  upon  his  death. 
Shortly  expressed,  the  devise  was  to  Samuel  M.  Conger  for 
life,  upon  condition  that  he  occupy  the  estate,  with  a  limita- 
tion over  in  fee  to  his  ^^  lawful  heirs,''  to  take  effect  upon 
Vol.  124.— 24 
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the  death,  or  upon  the  refusal  of  the  life-t.enaDt  to  occupy. 
A  preliminary  inquiry  arises  concerning  the  validity  and 
effect  of  the  condition  which  makes,  or  attempts  to  make, 
the  precedent  life-estate  of  Samuel  M.  defeasible  upon  his 
failure  or  refusal  to  occupy  the  land.  The  purpose  and 
praoticar  effect  of  the  condition  was  to  impose  a  restraint 
upon  the  power  of  the  life-tenant  to  alienate  his  estate  in 
the  land,  either  voluntarily  or  involuntarily.  Surely,  if  the 
continuance  of  his  estate  depended  upon  his  taking  and  re- 
maining in  possession  during  his  lifetime,  his  power  to  sell 
was  effectually  restrained,  for  of  what  value  was  the  right  tO' 
sell  if  the  estate  sold  was  defeated  the  moment  the  vendor 
put  the  purchaser  into  possession  ? 

It  is  a  settled  rule  in  the  law  that  conditions  in  convey- 
ances, or  devises  in  fee,  in  general  restraint  of  the  power  of 
alienation,  are  void,  as  being  contrary  to  the  policy  of  the 
law,  and  inconsistent  with,  and  repugnant  to,  the  estate 
granted.  Allen  v.  Crafty  109  Ind.  476 ;  Mandlebaum  v. 
McDonelly  29  Mich.  78  (18  Am.  Rep.  61);  MoCleary  v.  El- 
lis,  54  Iowa,  311(37  Am.  Rep.  205);  20  Am.  Law  Reg.  180, 
and  note ;  DePeyster  v.  Michael,  6  N.  Y.  467 ;  1  Shars.  &  B. 

Lead.  Ca.  Real  Prop.  130 ;  6  Am.  and  Eng.  Encyc.  Law,  877* 
Where,  however,  an  estate  for  life,  or  years,  is  created, 

with  a  reversion  to  the  grantor,t)r  a  valid  remainder  over  to 
designated  persons,  conditions  imposing  restrictions  and  qual- 
ifications upon  the  power  to  alienate  or  use  the  estate,  are 
valid  and  maintainable  upon  reason  and  authority.  Even 
estates  in  fee  simple  may  be  subjected  to  valid  limitations  over, 
and  be  made  defeasible  or  subject  to  forfeiture,  upon  condi- 
tion that  the  grantee,  or  devisee  uses,  or  fails  to  use,  the  estate 
in  a  particular  way,  or  for  a  particular  purpose,  or  conveys 
it  to  a  certain  person,  or  to  any  person  whatever,  or  allows  ' 
it  to  be  sold  on  execution,  or  to  become  encumbered,  or  the 
like. 

Where  a  precedent  estate  is  made  defeasible  upon  the  hap- 
pening of  a  certain  event,  which  event  also  marks  the  tak- 
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ing  effect  in  possession  of  a  valid  limitation  over,  the  hap- 
pening of  that  event  puts  an  end  to  the  precedent  estate,  and 
gives  the  right  of  possession  to  the  person  in  whom  the  re- 
mainder or  reversion  is  vested.  The  foundation  of  the  power 
to  restrain  alienation  rests  upon  the  fact  that  there  remains, 
or  is  vested,  in  some  one  a  Valid  remainder  or  reversion,  whose 
estate  in  possession  is  contingent  upon  some  event,  which 
defeats  the  precedent  estate,  and  who  is  entitled  to  take  ad- 
vantage of  the  prohibited  act  or  use.  Harmon  v.  Brovm^  58 
Ind.  207;  (y Harrow  v.  Whitney,  85  Ind.  140;  Mandlebaum 
v.  MeDo7ieU,  supra;  De  Peyster  v.  Michaelj  supra. 

If,  then,  it  shall  be  found  that  the  devise  created  an  estate 
for  life  in  Samuel  M.  Conger,  defeasible  upon  the  condition 
that  he  refused  to  occupy,  with  a  valid  reversion  or  remainder 
over  in  fee  to  persons  who  are  entitled  to  take  advantage  of 
the  condition,  it  must  follow  that  the  condition  was  valid 
and  enforceable.  In  that  event  creditors,  purchasers,  all 
persons  dealing  with  the  land,  were  chargeable  with  notice 
of  the  will,  and  of  the  defeasible  character  of  the  estate  of 
the  devisee,  and  of  the  fact  that  it  was  limited  over  to  others^ 
to  take  effect  upon  the  refusal  of  the  life-tenant  to  occupy. 
We  adopt  the  language  of  Mr.  Justice  Miller,  in  Nichols 
V.  Eaton,  91  U.  S.  716,  wherein  the  learned  justice  says : 
"  Nor  do  we  see  any  reason,  in  the  recognized  nature  and 
tenure  of  property,  and  its  transfer  by  will,  why  a  testator 
who  gives,  who  gives  without  any  pecuniary  return,  who  gets 
nothing  of  property  value  from  the  donee,  may  not  attach  to 
that  gift  the  incident  of  continued  use,  of  uninterrupted  ben- 
efit of  the  gift,  during  the  life  of  the  donee.  Why  a  parent, 
or  one  who  loves  another,  and  wishes  to  use  his  own  prop- 
erty in  securing  the  object  of  his  affection,  as  far  as  property 
can  do  it,  from  the  ills  of  life,  the  vicissitudes  of  fortune, 
and  even  his  own  improvidence,  or  incapacity  for  self-protec- 
tion, should  not  be  permitted  to  do  so,  is  not  readily  per- 
ceived.'' Covoell  V.  Springs  Co.,  100  U.  S.  55  ;  Woodwortk 
V.  Payne,  74  N.  Y.  196. 
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As  a  matter  of  coarse  all  that  has  preceded  depends  upon 
whether  or  not  the  will  creates  a  life-estate^  with  a  valid  re- 
mainder over  in  fee.  If,  as  is  contended^  Samuel  M.  Conger 
took  an  estate  in  fee^  within  the  rule  in  Shelley's  case,  then 
the  condition  is  void,  because  no  one  can  create  an  estate  that 
in  law  consjbitutes  a  fee,  and  th^n  deprive  the  owner  of  those 
essential  rights  and  privileges  which  the  law  annexes  to  it, 
without  reserving  a  reversion  to  himself,  or  to  some  one  in 
whom  the  right  to  insist  upon  the  condition  is  vested. 

It  is  proper  now  to  examine  the  scheme  that  the  testator 
had  in  his  mind,  and  to  which  he  desired  to  give  effect  in 
his  will,  so  as  to  ascertain  if  possible  whether  the  phrase 
"lawful  heirs"  was  used  in  the  popular  or  technical  sense. 
If  it  was  the  intention  that  the  lawful  heirs  of  Samuel  M. 
Conger  should  take  the  estate  from  their  father  by  descent, 
after  the  termination  of  his  life-estate,  then  the  whole  estate 
must  have  vested  in  him.  When  an  estate  is  given  to  one 
for  life,  with  the  remainder  to  his  heirs,  the  law  by  an  arbi- 
trary rule  vests  the  whole  estate  in  the  ancestor.  Sicdoff  v. 
Redman,  26  Ind.  251 ;  Klepprier  v.  Laveriy,  70  Pa.  St.  70 ;  6 
Am.  &  Eng.  Encyc.  of  Law,  879. 

The  rule  is  an  unbending  one,  that  if  an  estate  be  given, 
as  an  immediate  remainder  to  the  heirs  of  one  in  whom  an 
interposed  estate  is  vested,  the  whole  estate  is  united  and 
vests  as  an  executed  estate  of  inheritance  in  the  ancestor, 
upon  the  principle  that  the  inheritance  can  not  be  greater 
than  the  estate  vested  in  the  ancestor.  Doebler^s  Appeal,  64 
Pa.  St.  9. 

The  rule  that  the  word  "  heirs,"  when  found  in  a  will, 
will  be  construed  as  a  word  of  limitation,  and  not  of  pur- 
chase, unless  there  be  explanatory  words  clearly  showing 
that  it  was  used  in  a  popular  or  restricted  sense,  admits  of 
no  exception,  and  when  the  word  is  used  as  a  word  of  lim- 
itation it  is  wholly  immaterial  that  the  testator's  intention 
may  be  frustrated  by  the  application  of  the  rule.  Allen  ▼. 
Orafiy  supi'a,  and  cases  cited.     It  is  only  when  it  clearly  ap- 
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pears  from  the  context  that  the  word  was  not  used  as  a  word 
of  limitatiou,  but  of  purchase^  that  the  rule  will  not  be  per- 
mitted to  defeat  the  manifest  intent  of  the  testator.  When 
the  intention  to  use  a  word,  supposed  to  be  a  word  of  lim- 
itation, as  a  word  of  purchase,  unmistakably  appears  in  the 
will,  the  rule  has  always  yielded  to  the  clear  intention  of  the 
testator.  Belslay  v.  Engel,  107  111.  182 ;  MilleU  v.  Ford, 
109  Ind.  159. 

The  rule  in  Shelley's  case  is  not  regarded  as  a  device  to 
discover  the  testator's  intention.  It  is  only  applied  after  his 
intention  has  been  discovered,  when,  by  its  owm  inexorable 
force,  it  unites  in  the  ancestor  any  estate  which  his  heirs  are 
to  take  as  such,  after  a  precedent  estate  given  to  him,  no 
matter  what  the  purpose  of  the  testator  may  have  been. 

It  should  be  remembered  that  there  is  a  material  and  con- 
trolling distinction  between  a  devise  of  an  estate  to  a  person 
named  and  his  lawful  heirs,  and  a  devise  to  the  lawful  heirs 
of  a  person  named,  and  the  fact  should  be  kept  in  view  that 
the  devise  under  consideration  falls  within  the-  latter  class. 
Thus,  in  Simms  v.  Garrotte  1  Dev.  &  Bat.  Eq.  393,  where  a 
bequest  of  personal  property  was  made  to  a  person  during 
her  natural  life,  and  at  her  death  to  her  lawful  heirs,  it  was 
held  that  a  legacy  to  the  lawful  heirs  of  a  person  living  is 
equivalent,  as  a  description,  to  a  legacy  to  his  next  of  kin, 
or  to  his  children.  Shimer  v.  Jfann,  99  Ind.  190;  Darbi" 
son  V.  Beaumont,  1  P.  Wms.  229. 

Where  the  devise  is  made  directly  to  the  heirs  of  a  person 
living,  since  no  one  can  be  heir  to  the  living  in  the  technical 
sense,  there  would  be  no  one  capable  of  taking  the  estate  de- 
vised, except  by  construing  the  word  *' heirs  "  to  mean  "kins- 
man ''  or  "children.'^  Where  the  devise  is  to  a  person  and  his 
lawful  heirs,  no  such  obstacle  is  encountered. 

The  language  employed  in  the  will  under  consideration 
makes  it  certain  that  the  persons  referred  to  therein  as 
Samuel  M.  Conger's  lawful  heirs,  were  to  take  under  the 
will  directly  from  the  testator,  and  not  by  descent  from 
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Samuel  M.  Conger^  as  heirs.  The  testator  declared  in  terms 
that  can  not  be  mistaken^  that  upon  the  death  of  bis  son,  or 
upon  his  refusal  to  occupy  or  live  on  the  farm,  "  I^wjll,  de- 
vis^  and  bequeath  the  same  to  the  said  Samuel  M.  Conger's 
lawful  heirs." 

It  is  clearly  apparent  that  the  testator  contemplated  that 
the  persons  designated  as  "  lawful  heirs ''  should  be  persons 
liviug  before  the  death  of  Samuel  M.  Conger,  because  not 
only  the  title,  but  the  possession  of  the  estate  in  remainder 
over  was  to  vest  in  them  by  the  terms  of  the  will,  as  well 
upon  the  failure  or  refusal  of  his  son  to  occupy  the  farm  as 
upon  his  death. 

Uncontrolled  by  the  context,  the  phrase  "  lawful  heirs  " 
would  designate  those  persons  who  under  the  statute  of  de- 
scents would  succeed  to  the  property  in  case  ihe  testator's  son 
should  die  intestate.  But  there  was  a  contingency  provided 
for  in  the  will,  upon  which  the  remainder  over  was  to  take 
effect  before  the  death  of  his  son,  and  it  is  therefore  abso- 
lutely certain  that  the  testator  did  not  use  the  phrase  for  the 
purpose  of  designating  the  whole  class  of  lineal  or  collateral 
relatives,  who  at  the  death  of  his  son  might  fall  within  that 
denomination. 

It  is  true  that  the  word  "  heirs,"  unless  other  parts  of  the 
will  imperatively  require  it,  is  to  be  taken  as  having  been 
used  in  its  technical  sense ;  yet,  when  to  use  it  in  that  sense 
renders  the  general  purpose  and  intent  of  the  will  insensible 
under  any  rule  of  law,  and  defeats  the  manifest  purpose  of 
the  testator^  the  circumstances  are  persuasive  that  the  testator 
must  have  used  the  word  to  designate  some  other  class  of  per- 
sons than  those  technically  denominated  "  heirs."  When  it 
becomes  manifest  that  it  was  used  as  a  synonym  for  '^  chil- 
dren," or  in  some  modified  sense,  the  rule  in  Shelley's  case 
will  not  be  applied  to  overturn  the  testator's  intentions. 
Underwood  v.  Bobbins,  117  In d.  308 ;  Millett  v.  Ford,  supra; 
Ridgeway  v.  Lanphear,  99  Ind.  251. 

As  is  pertinently  said  in  Daniel  v.  Wfiartenby,  17  Wall. 
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639,  "  But  if  there  are  explanatory  and  qualifying  express- 
ions, from  which  it  appears  that  the  import  of  the  technical 
language  is  contrary  to  the  clear  and  plain  intent  of  the  tes- 
tator, the  former  must  yield  and  the  latter  will  prevail." 

As  we  have  already  seen,  it  is  clear  that  the  phrase  '^  law- 
ful heirs  "  could  not  have  been  used  by  the  testator  to  desig- 
nate those  who  should  succeed  to  his  son's  estate  upon  his 
death.  To  give  it  such  a  construction  would  render  nuga- 
tory and  meaningless  the  provision  that  the  estate  was  de- 
vised to  the  lawful  heirs  of  the  life-tenant  in  case  the  latter 
refused  to  occupy  it.  The  will  is  therefore  to  be  read  as  if 
the  word  "  children  "  had  been  used  instead  of  "  heirs.'' 

The  conclusion  follows  that  upon  the  death  of  the  testator 
Samuel  M.  Conger  took  a  life-estate  in  the  land  in  contro- 
versy, which  was  defeasible  upon  condition  that  he  refused 
to  live  upon  or  occupy  the  estate,  and  that  the  will  created 
a  vested  remainder  over  in  fee  in  his  childi^en,  to  take  effect 
in  possession  upon  the  termination  of  the  estate  of  their 
father.  Upon  the  death  of  the  testator  the  remainder  in  fee 
vested  in  the  children  then  living,  subject,  however,  to  open 
and  let  in  after-born  children,  who  should  be  born  in  lawful 
wedlock  during  the  lifetime  of  their  father.  Surdam  v. 
Comelly  116  N.  Y.  305;  Monarque  v.  Monarque,  80  N.  Y. 
320. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  costs. 

FUed  June  18, 1890. 
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No.  14^4. 

The  Vincennes  Water  Suppi^y  Company  «.  White. 


Bill  op  Exceptions. — Failure  cf  Jvdge  to  Sign  Within  Time  AUowed — A 
i24^~S7i&'  hill  of  exceptions  signed  by  the  judge  and  filed  with  the  clerk  is  prop- 

131   ^  ®^^^  ^  P^^^  ^^  ^^®  record,  notwithstanding  the  failure  of  the  judge  to 

1^  n|  sign  the  bill  which  was  presented  at  the  proper  time  until  the  time 

allowed  had  expired. 
Master  and  Servant. — Injury  to  Contractor's  Employees, — Liability  of  Prin- 
eipcU. — ^One  who  lets  a  contract  to  another  to  do  a  particular  work,  re- 
serving to  himself  no  control  over  the  manner  in  which  the  work  shall 
be  performed,  except  that  it  shall  conform  to  a  particular  standard 
when  completed,  is  not  liable  for  any  injury  which  may  occur  to  oihers 
by  reason  of  any  negligence  of  the  person  to  whom  the  contract  is  let. 
Saice. —  Visible  Risk, — Assumption  of. — An  employee  injured  by  the  caving 
in  of  a  ditch  which  he  is  assisting  to  construct  through  a  soil  composed 
largely  of  sand  and  gravel,  can  not  recover  for  such  injury,  since  the 
133  362  liability  of  the  trenqh  to  cave  in,  and  the  danger,  are  alike  open  to  the 

.^"■■s--  observation  of  all  parties. 

124  376  *^ 

dIfiA  181 

From  the  Knox  Circuit  Court. 

F.  W.  Viehe  and  M.  J.  Niblacky  for  appellant. 
J.  S.  Pritohett,  W*  A.  OuUlop  and  C  B.  Kissinger,  for  ap- 
pellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  damages  on  account  of  a  personal 
injury. 

The  complaint  alleges,  substantially,  that  the  appellant  is 
a  corporation,  organized  under  the  laws  of  the  State  of  Indi- 
ana; that  on  the  12th  day  of  July,  1886,  the  appellant  was 
engaged  in  constructing,  in  and  for  the  city  of  Vincennes, 
certain  waterworks,  and  in  connection  therewith  was  con- 
structing an  engine-house  and  stand-pipe,  and  digging  a 
ditch  from  within  the  inclosure  of  the  engine-house  to  the 
stand-pipe,  a  distance  of  about  one  hundred  feet ;  that  at 
said  time  appellant  was  laying  the  foundation  of  said  engine- 
house  by  digging  excavations  for  the  same  to  the  depth  of 
four  feet,  and  the  width  of  two  feet,  and  filling  the  same  with 
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brick,  stone,  and  mortar ;  that  the  appellee  was  engaged  as 
a  laborer,  in  the  employment  of  the  appellant,  in  digging 
said  ditch  leading  to  said  stand-pipe,  and  was  digging  therein 
at  the  place  of  intersection  of  said  ditch  and  the  foundation 
aforesaid  ;  and  while  so  engaged,  at  the  bottom  of  said  ditch, 
the  banks  and  overhanging  earth  on  either  side  •  thereof, 
without  any  fault  or  negligence  on  the  part  of  the  appellee, 
caved  in,  fell  upon  him  and  broke  his  leg ;  that  the  caving 
in  and  falling  of  said  banks  were  caused  by  the  negligence 
and  carelessness  of  the  appellant  in  this :  that  the  soil  in 
which  said  ditch  was  dug  was  largely  composed  of  dry  sand 

and  gravel,  after  a  depth  of feet  below  the  surface,  which 

fact  was  known  to  the  appellant ;  that  the  banks  of  said  ditch, 

when  dug  to  the  depth  of  eight  feet,  and  the  length  of 

feet,  were  not  self-supporting,  because  of  the  kind  of  soil,  and 
would  cave  in,  or  were  at  any  time  liable  to  cave  in  unless 
supported  by  stays,  which  fact  the  appellant  knew  from  con- 
stant observation,  and  from  many  years  of  experience  in  dig- 
ging ditches  in  such  soil,  and  of  which  appellee  was  ignorant, 
having  had  no  experience  in  such  work  prior  to  said  time ; 
that  knowing  the  depth  of  said  ditch,  and  the  imminent  peril 
of  appellee  while  at  work  therein,  because  of  the  banks 
thereof  being  liable  to  cave  in  at  any  time,  and  knowing  the 
necessity  of  having  proper  stays  to  prevent  the  same  from 
caving,  which  could  have  been  provided  at  but  little  expense, 
the  appellant  carelessly  and  negligently  omitted  to  provide 
said  stays,  or  to  use  any  other  means  of  precaution  to  pre- 
vent the  banks  from  falling  in,  in  consequence  of  which 
omission  the  appellee  was  injured  as  aforesaid,  without  any 
fault  on  his  part. 

Upon  issues  formed  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  and  judgment  for  the  appellee. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  overruling  the  motion 
for  a  new  trial. 

The  only  reasons  assigned  for  a  new  trial  were  that  the 
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verdict  of  the  jury  was  not  supported  by  the  evidence,  and 
was  contrary  to  law. 

Before  considering  the  questions  arising  on  the  assignment 
of  error,  it  becomes  necessary  to  meet  and  decide  an  objec- 
tion made  by  the  appellee  as  to  the  sufficiency  of  the  clerk's 
certificate  to  the  transcript,  and  an  objection  that  the  bill  of 
exceptions*  containing  the  evidence  is  not  properly  in  the 
record. 

There  has  been  no  motion  interposed  to  dismiss  this  cause 
on  account  of  the  insufficiency  of  the  clerk's  certificate.  Fol- 
lowing the  suggestion  contained  in  appellee's  brief,  we  have, 
however,  examined  the  certificate,  and  find  it  a  substantial 
compliance  with  the  statute. 

The  motion  for  a  new  trial  was  filed  and  overruled  on  the 
3d  day  of  March,  1887,  and  sixty  days'  time  were  given  by 
the  court  to  file  bills  of  exceptions. 

The  judge  before  whom  the  trial  was  had  inserted  the  fol- 
lowing in  the  bill  of  exceptions  now  before  us : 

^^  This  bill  was  tendered  to  me  for  approval  and  signature 
this  2d  day  of  May,  1887.     ,   O.  M.  Welbobn,  Judge." 

The  bill,  however,  was  not  signed  until  the  9th  day  of 
June,  1887. 

,  It  is  contended  by  the  appellee  that  notwithstanding  the 
fact  that  the  bill  was  subsequently  filed  in  the  clerk's  office, 
it  is  not  properly  a  part  of  the  record.  This  contention  can 
not  be  maintained.  The  statute  makes  it  the  duty  of  the  judge 
to  insert  in  the  bill  of  exceptions  the  date  at  which  it  is  pre- 
sented to  him  for  his  signature.  When  signed  it  is  his  duty 
to  file  it  with  the  clerk.  The  date  at  which  the  bill  is  signed 
is  immaterial.  The  judge  can  not  deprive  a  party  of  the 
benefit  of  a  bill  of  exceptions  by  failure  to  attach  his  signa- 
ture until  the  time  given  has  expired.  When  a  party  en- 
titled to  a  bill  of  exceptions  tenders  the  proper  bill  within 
the  time  allowed  by  the  court  he  has  done  his  whole  duty, 
and  the  duty  of  signing  and  filing  then  remains  with  the 
judge. 
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The  judge  who  signed  the  bill  certified  that  it  contained  all 
the  evidence/  given  on  the  trial  of  the  eause,  and  there  is 
nothing  on  the  face  of  the  bill,  as  contended  by  the  appel- 
lee, from  which  the  contrary  appears.  The  bill  of  excep- 
tions containing  the  evidence,  in  this  cause,  is  in  the  record 
and  is  perfect  on  its  face. 

The  evidence,  as  it  comes  to  us,  proves  beyond  question 
that  the  work  of  constructing  the  system  of  water  works  for 
the  city  of  Vincennes  was  performed  by  Samuel  R.  Bullock 
&  Co.,  under  a  contract  with  the  appellant,  and  not  by  the 
appellant.  Samuel  R.  Bullock  &  Co.  employed  E.  F.  FuU 
ler  as  chief  e'ngineer,  one  Crawley  as  assistant  engineer,  John 
Hock  as  foreman  of  the  work,  Mr.  Taylor  as  book-keeper 
and  paymaster,  and  John  Fuller  as  assistant  book-keeper 
and  paymaster,  and  through  these  men  the  work  was  per- 
formed and  the  expenses  paid.  Through  these  men,  as 
the  employees  of  Samuel  R.  Bullock  &  Co.,  the  appellee 
was  employed  at  the  time  he  received  the  injury  of  which 
he  complains. 

It  is  true  that  the  appellee  and  some  other  witnesses  tes- 
tify that  they  were  employed  by  the  appellant,  but  their  own 
statements,  together  with  the  other  testimony  in  the  cause, 
show  beyond  doubt  that  such  testimony  was  the  statement 
of  a  mere  conclusion,  which  can  not  prevail  against  the  un- 
disputed facts.  The  appellee  was  employed  by  Hock,  who 
was  the  foreman,  employed  by  Samuel  R.  Bullock  &  Co.,  the 
contractors  with  the  appellant  for  the  construction  of  the 
work,  and  was  not,  therefore,  an  employee  of  the  appellant 
in  such  a  sense  as  to  constitute  the  relation  of  master  and 
servant. 

It  seems  to  be  settled  law  that  where  one  person  lets  a  con- 
tract to  another  to  do  a  particular  work,  reserving  to  himself 
no  control  over  the  manner  in  which  the  work  shall  be  per- 
formed, except  that  it  shall  conform  to  a  particular  standard 
when  completed,  he  is  not  liable  for  any  injury  which  may  oc- 
cur to  others  by  reason  of  any  negligence  of  the  person  to 
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whom  the  contract  is  let.  Wabash^  etc.,  R.  W.  Co,  v.  Farvery 
111  Ind.  195  ;  Ryan  v.  Chirreay  64  lud.  345^  and  authorities 
there  cited. 

It  farther  appears  from  the  evidence  in  the  cause  that  the 
appellee  was  injured  by  the  caving  in  of  a  ditch  which  he 
was  assisting  to  construct  through  a  soil  composed  largely  of 
sand  and  gravel.  The  liability  of  the  trench  to  cave  in  by 
reason  of  the  peculiarity  of  the  soil^  and  the  danger  attend- 
ing the  work^  were  open  alike  to  the  observation  of  all  the 
parties.  It  has  been  repeatedly  held  that  under  sqch  cir- 
cumstances there  can  be  no  recovery.  Atiaa  Engine  Works 
V.  Randall,  100  Ind.  293;  Rietman  v.  Stolte,  120  Ind.  314; 
Lake  Shore,  etc.,  R.  W.  Go.  v.  McCormick,  74  Ind.  440 ;  St. 
Louis,  etc.,  R.  W.  Co.  v.  Valirius,  56  Ind.  511 ;  Vmback  v. 
Lake  Shore,  etc.^  R..  W.  Co.,  83  Ind.  191 ;  Indianapolis,  etc.^ 
R.  W.  Co.  V.  WaUon,  114  Ind.  20 ;  Indiana,  dc.,  R.  W.  Co. 
v.  Dailey,  110  Ind.  75;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Stupak,  108  Ind.  1. 

In  our  opinion  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Judgment  reversed,  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  June  7, 1890;  petition  for  a  rehearing  overruled  Sept.  17,  1890. 
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JCTDOMENT. — Of  Justice  of  Peace. — Duration  of  Lien,^^he  lien  of  a  judg- 
ment rendered  before  a  jUvStice  of  the  peace  extends  ten  years  from  the- 
date  of  the  rendition  of  the  judgment,  and  not  ten  years  from  the  date* 
of  filing  the  transcript  of  the  judgment  in  the  clerk's  office. 

From  the  Montgomery  Circuit  Court. 
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J,  Wright  and  J.  if.  Sdkr,  for  appellant. 

-4..  D.  Thomas  and  TT.  .7".  Darnell^  for  appellees. 

Olds,  J. — This  is  a  suit  by  the  appellees  against  the  ap- 
pellant to  recover  a  judgment  against  the  appellant  for  the 
amount  of  a  judgment  which  appellees  held  against  one  Mc- 
Creary,  which,  it  is  alleged,  the  appellant  agreed  to  pay. 

Oh  proper  request,  the  court  found  the  facts  and  stated  its 
conclusions  of  law.  The  court  found  the  facts  to  be  that 
McCreary  owned  land  in  Montgomery  county ;  that  appel- 
lees recovered  a  judgment  against  said  McCreary,  before  a 
justice  of  the  peace  of  said  county,  on  the  3d  d§iy  of  March, 
1877 ;  that  appellees  filed  a  transcript  of  said  judgment  in 
the  clerk's  oflBce  of  said  county  on  the  4th  day  of  Decem- 
ber, 1879,  and  on  the  26th  day  of  April,  1887,  McCreary 
sold  said  land  to  the  appellant,  and  the  appellant,  as  a  part 
of  the  consideration,  agreed  to  pay  all  judgments  against 
said  McCreary  that  wefe  liens  on  said  land. 

The  court  stated  as  a  conclusion  of  law  that  appellees' 
judgment  was  a  lien  on  said  land  at  the  time  of  the  sale. 
The  appellant  excepts  to  the  conclusion  of  law. 

More  than  ten  years  having  elapsed  from  the  rendition  of 
the  judgment  to  the  date  of  the  sale,  and  the  sale  having  oc- 
curred less  than  ten  years  from  the  date  of  filing  a  tran- 
script in  the  clerk's  office,  the  correctness  of  the  conclusion 
of  law  stated  by  the  court  depends  upon  whether  the  judg- 
ment lien  extends  ten  years  from  the  date  of  the  rendition 
of  the  judgment  before  the  justice  of  the  peace,  or  ten  years 
from  the  date  of  filing  the  transcript  of  the  judgment  in  the 
clerk's  office.  This  question  has  been  recently  fully  consid- 
ered and  decided  by  this  court  holding  that  the  lien  only  ex- 
tends ten  years  from  the  date  of  the  rendition  of  the  judg- 
ment, and  we  deem  it  unnecessary  to  further  discuss  the 
question.     Brovm  v.  Wtiskoff,  118  Ind.  569. 

The  court  erred  in  its  conclusions  of  law. 

Judgment  reversed,  at  costs  of  appellees,  with  instructions 


382 


SUPRExME  COURT  OF  INDIANA, 


The  State  v.  Kimmerling. 


to  the  circuit  court  to  restate  its  conclusion  of  law  and  ren- 
der judgment  in  accordance  with  this  opinion. 
Filed  April  26,  1890. 
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The  State  v.  Kimmebling. 

CBUOKAif  liAW,-^  Kidnapping, — SuuuU, —  Exceptions, — An  indictment  for 
kidnapping  based  upon  section  1915,  B.  S.  1881,  which  defines  the  of- 
fence as  follows :  "  Whoever  kidnaps  or  forcibly  or  fraudulently  carries 
off  or  decoys  from  his  place  of  residence,  or  arrests  or  imprisons  any 
person  with  the  intention  of  having  such  person  carried  away  from  his 
place  of  residence  unless  it  be  in  pursuance  of  the  laws  of  this  8tate 
or  of  the  United  States,  is  guilty  of  kidnapping,''  etc.,  must  in  addition 
to  alleging  the  unlawful  and  felonious  character  of  the  acts  with  which 
the  defendant  is  chaiged  negative  the  exceptions  in  the  statute,  and 
allege  that  the  acts  were  not  done  in  pursuance  of  the  laws  of  this  State 
or  of  the  United  States. 

Same. — Exeepiian  in  Statute. — Averment  in  Negation  of, — Insufficiency. — An 
averment  in  the  indictment  that  the  defendant  carried  away  from  her 
residence  the  person  named,  '^  not  then  and  there  having  established  a 
claim  upon  her  according  to  the  laws  of  the  State  of  Indiana  or  the 
United  States,"  is  not  the  equivalent  of  that  required  by  the  statute. 

From  the  Madison  Circuit  Oourt. 

D.  W.  Wood,  Prosecuting  Attorney,  and  W.  R,  Myers,  for 
the  State. 

W.  A.  Kittinger  and  L.  M.  Schmnrif  for  appellee. 

Mitchell,  J. — Section  1915,  R.  S.  1881,  defines  the  of- 
fence of  kidnapping  as  follows  :  "  Whoever  kidnaps,  or  for- 
cibly or  fraudulently  carries  off  or  decoys  from  his  place  of 
residence,  or  arrests  or  imprisons  any  person,  with  the  inten^ 
tion  of  having  such  person  carried  away  from  his  place  of 
residence,  unless  it  be  in  pursuance  of  the  laws  of  this  State 
or  of  the  United  States,  is  guilty  of  kidnapping,"  etc. 

The  charge  in  the  indictment  in  the  present  case  is  that 
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the  defendant  did,  on  a  day  named,  unlawfully,  feloniously, 
forcibly  and  fraudulently,  and  by  means  of  menaces,  threats 
and  false  promises,  feloniously  and  forcibly  decoy,  kidnap 
and  carry  away  a  certain  person  named  from  her  residence  in 
a  township  and  county  named,  in  this  State,  to  and  into  the 
State  of  Illinois,  the  defendant  "  not  then  and  there  having 
first  established  a  claim  upon  her,''  the  person  named,  ''  ac- 
cording to  the  laws  of  the  State  of  Indiana  or  the  laws  of 
the  United  States." 

After  a  verdict  of  conviction  the  judgment  was  arrested 
upon  the  defendant's  motion,  and  the  sole  question  for  con- 
sideration here  is,  whether  or  not  the  fitcts  stated  in  the  in- 
dictment constitute  a  public  offence.  The  indictment  is  as- 
sailed because  it  is  not  charged  therein  that  the  acts  alleged 
to  have  been  done  were  not  done  in  pursuance  of  the  laws 
of  this  State  or  of  the  United  States.  In  support  of  the  in- 
dictment it  is  contended  that  it  was  not  necessary  to  plead 
these  negative  facts,  and  if  it  was,  that  the  facts  pleaded  con- 
stitute a  sufficient  negative.  The  exception,  as  will  be  seen 
by  an  examination,  is  found  in  the  clause  of  the  statute  which 
defines  the  offence,  and  not  in  a  proviso  or  other  substantive 
clause. 

The  authorities  all  agree  that  when  an  exception  consti- 
tutes a  part  of  the  description  of  the  offence  sought  to  be 
charged,  or  if  it  be  in  the  same  clause  of  the  act  which  de- 
fines the  offence,  it  is  necessary  to  show  by  negative  aver- 
ments that  the  defendant  is  not  within  the  exception,  other- 
wise no  offence  is  charged.  Russell  v.  J^ate,  50  Ind.  174 ; 
Brutton  v.  StaUj  4  Ind.  601 ;  State  v.  Maddox,  74  Ind.  105 ; 
Mergentheim  v.  StaUf  107  Ind.  567 ;  Gillett  Crim.  Law,  sec- 
tion 132  a. 

It  was  necessary,  therefore,  that  the  exceptions  contained 
in  the  statute  should  have  been  negatived  by  suitable  aver- 
ments in  the  indictment.  State  v.  Suit(m,116  Ind.  527 ;  Bas- 
seU  V.  StaU,  41  Ind.  303 ;     Willey  v.  State^  46  Ind.  363 ; 
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to  the  circuit  court  to  restate  its  coDclusion  of  law  and  ren- 
der judgment  in  accordauce  with  this  opinion. 
Filed  April  26,  1890. 
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The  State  v.  Kimmeblikg. 

CRiMlNAif  Law. —  Eidnapping. — SuutUe, —  Exeeptiont. — An  indictment  for 
kidnapping  based  upon  section  1915,  K.  S.  1881,  which  defines  the  of- 
fence as  follows :  "  Whoever  kidnaps  or  forcibly  or  fraudulently  carries 
off  or  decoys  from  his  place  of  residence,  or  arrests  or  imprisons  any 
person  with  the  intention  of  having  such  person  carried  away  from  his 
place  of  residence  unless  it  be  in  pursuance  of  the  laws  of  this  8tate 
or  of  the  United  States,  is  guilty  of  kidnapping,"  etc.,  must  In  addition 
to  alleging  the  unlawful  and  felonious  character  of  the  acts  with  which 
the  defendant  is  charged  negative  the  exceptions  in  the  statute,  and 
allege  that  the  acts  were  not  done  in  pursuance  of  the  laws  of  this  State 
or  of  the  United  States. 

Same. — Exception  in  Statute, — Averment  in  Negation  of. — Insufficiency, — An 
averment  in  the  indictment  that  the  defendant  carried  away  from  her 
residence  the  person  named,  '^  not  then  and  there  having  established  a 
claim  upon  her  according  to  the  laws  of  the  State  of  Indiana  or  the 
United  States,"  is  not  the  equivalent  of  that  required  by  the  statute. 

From  the  Madison  Circuit  Court. 

D.  W.  Woody  Prosecuting  Attorney,  and  W.  R.  Myers,  for 
the  State. 

W.  A.  Kittinger  and  L.  M.  Schwinn,  for  appellee. 

Mitchell,  J. — Section  1915,  R.  S.  1881,  defines  the  of- 
fence of  kidnapping  as  follows  :  "  Whoever  kidnaps,  or  for- 
cibly or  fraudulently  carries  oflF  or  decoys  from  his  place  of 
residence,  or  arrests  or  imprisons  any  person,  with  the  inten- 
tion of  having  such  person  carried  away  from  his  place  of 
residence,  unless  it  be  in  pursuance  of  the  laws  of  this  State 
or  of  the  United  States,  is  guilty  of  kidnapping,''  etc. 

The  charge  in  the  indictment  in  the  present  case  la  that 
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the  defendant  did,  on  a  day  named,  unlawfully,  feloniously, 
forcibly  and  fraudulently,  and  by  means  of  menaces,  threats 
and  false  promises,  feloniously  and  forcibly  decoy,  kidnap 
and  carry  away  a  certain  person  named  from  her  residence  in 
a  township  and  county  named,  in  this  State,  to  and  into  the 
State  of  Illinois,  the  defendant  '^  not  then  and  there  having 
first  established  a  claim  upon  her,^'  the  person  named,  '^  ac- 
cording to  the  laws  of  the  State  of  Indiana  or  the  laws  of 
the  United  States." 

After  a  verdict  of  conviction  the  judgment  was  arrested 
upon  the  defendant's  motion,  and  the  sole  question  for  con- 
sideration here  is,  whether  or  not  the  ikcts  stated  in  the  in- 
dictment constitute  a  public  offence.  The  indictment  is  as- 
sailed because  it  is  not  charged  therein  that  the  acts  alleged 
to  have  been  done  were  not  done  in  pursuance  of  the  laws 
of  this  State  or  of  the  United  States.  In  support  of  the  in- 
dictment it  is  contended  that  it  was  not  necessary  to  plead 
these  negative  facts,  and  if  it  was,  that  the  facts  pleaded  con- 
stitute a  sufficient  negative.  The  exception,  as  will  be  seen 
by  an  examination,  is  found  in  the  clause  of  the  statute  which 
defines  the  offence,  and  not  in  a  proviso  or  other  substantive 
clause. 

The  authorities  all  agree  that  when  an  exception  consti- 
tutes a  part  of  the  description  of  the  offence  sought  to  be 
charged,  or  if  it  be  in  the  same  clause  of  the  act  which  de- 
fines  the  offence,  it  is  necessary  to  show  by  negative  aver- 
ments that  the  defendant  is  not  within  the  exception,  other- 
wise no  offence  is  charged.  Russell  v.  StatCy  50  Ind.  174 ; 
Brutton  v.  State,  4  Ind.  601 ;  State  v.  Maddox,  74  Ind.  105; 
Mergenthdm  v.  Statey  107  Ind.  567 ;  Gillett  Crim,  Law,  sec- 
tion 132  a. 

It  was  necessary,  therefore,  that  thje  exceptions  contained 
in  the  statute  should  have  been  negatived  by  suitable  aver- 
ments in  the  indictment.  State  v.  Sutton,  116  Ind.  527 ;  Bas- 
sett  V.  State,  41  Ind.  303 ;     Willey  v.  State,  46  Ind.  363 ; 
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Willey  V.  State,  52  Ind.  246;  Meier  v.  StaU,  57  Ind.  386; 
StaU  V.  Meek,  70  Mo,  355  (35  Am.  Rep.  427). 

The  averment  that  the  defendant  had  not  then  and  there 
established  a  claim  upon  the  person  kidnapped^  or  carried 
away  from  her  residence,  according  to  the  laws  of  the  State 
of  Indiana  or  of  the  United  States,  is  without  force  or  mean- 
ing as  applied  to  the  statute  under  which  the  indictment  was 
returned.  The  statute  which  formerly  made  it  a  crime  to 
steal  and  carry  away,  or  to  forcibly  arrest  and  take  any  per- 
son to  parts  without  the  State,  without  first  having  estab- 
lished a  claim  upon  the  services  of  such  person,  is  now  hap- 
pily obsolete,  and  repealed  by  the  statute  above  set  out. 

The  averment  in  the  indictment  was  not  the  equivalent  of 
that  required  by  the  statute.  The  crime  of  kidnapping  may 
be  committed  in  either  one  of  two  ways:  1.  By  forcibly  or 
fraudulently  carrying  one  off  or  decoying  him  from  his  place 
of  residence,  unless  it  be  done  in  pursuance  of  law,  State  or 
Federal.  2.  By  arresting  or  imprisoning  a  person  with  the 
intention  of  having  him  carried  away,  unless  it  be  done  in 
pursuance  of  like  authority. 

It  is  essential  to  the  sufficiency  of  an  indictment,  whether 
it  be  under  one  branch  of  the  statute  or  the  other,  tliat  it 
contain  negative  averments  showing  that  the  acts  were  not 
done  in  pursuance  of  the  laws  of  this  State  or  of  the  United 
States.  The  charge  that  the  acts  were  done  unlawfully  and 
feloniously  is  not  sufficient  in  a  case  like  this,  in  which  the 
negative  matter  is  an  essential  ingredient  and  description  of 
the  offence. 

The  judgment  is  affirmed. 

Filed  June  19, 1890. 
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No.  14,136. 

Chaplin  et  al.  v.  Bak£b. 

Pbincipai*  and  Sdbbty. — Oron-Oomplaini. — Suffieieiuy  cf, — t^aivU. — In  an 
action  upon  a  note  and  to  forecloee  a  mortgage  executed  to  secure  it,  a 
cross-complaint  which  alleges  that  the  defendant  executed  the  note  and 
mortgage  as  the  surety  of  the  co-defendant  and  demands  that  the  inter- 
est of  the  co-defendant  be  first  sold  before  the  sale  of  any  of  the  prop- 
erty of  the  cro8s-complainant|  is  good  under  section  1212.  B.  S.  1881, 
relating  to  the  rights  of  sureties. 

Same. — Assumption  of  LiabUiiy  by  Surety. — An  answer  to  such  cross-com- 
plaint which  alleges  that  the  cross-complainant  agreed  with  the  plain- 
tifi*  and  his  co-defendant  to  pay  and  satisfy  the  note  and  mortgage,  is 
good. 

Same. — Parol  NegotitUums. — Merger, — Where  a  contract  has  finally  been 
reduced  to  writing,  all  previous  parol  negotiations  are  merged  in  the 
written  contract.  Where  therefore  land  has  been  conveyed  by  warranty 
deed,  a  prior  parol  agreement  to  satisfy  an  encumbrance  upon  the  land 
is  ineffectual  for  any  purpbse  as  an  agreement. 

Same. — Pleading, — Departure. — In  an  action  upon  a  promissory  note  where 
one  of  the  defendants,  a  married  woman,  alleges  her  suretyship,  a  reply 
which  attempts  to  show  a  liability  upon  a  subsequent  undertaking  is  a 
departure,  and  is  bad. 

Same. — Change  (^  lUlaHve  Pontion. — Where  a  surety  for  a  yaluam  con- 
sideration agrees  with  the  principal  to  pay  the  joint  indebtedness,  he 
thereby  becomes  the  principal  and  the  principal  becomes  his  surety. 

Estoppel. —  Who  May  Take  Advantage  of. — One  who  insists  upon  the  acts 
of  another  as  working  an  estoppel,  must  show  that  he  acted  upon  the 
same  and  was  influenced  thereby  to  do  some  act  which  would  result  in 
an  injury  if  the  other  is  permitted  to  gainsay  or  deny  the  truth  of  what 
he  did. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson,  for  appellants. 

W..A.  Kittingery  L,  M.  Schwinn  and  E.  B.  Mahon,  for 
appellee. 

Bebeshire,  C.  J. — This  was  an  action  upon  a  note^  and 
to  foreclose  a  mortgage. 

The  complaint  alleges  that  the  appellants,  John  Chaplin, 
Prank  Oillett,  and  Caroline  Gillett,  on  the  23d  day  of  July, 
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1884,  executed  their  joint  and  several  promissory  note  to  the 
appellee  for  the  sum  of  $376,  and  to  secure  the  same  the  said 
appellants  on  the  same  day  executed  a  mortgage  on  the  real 
estate  therein  described ;  that  there  remains  due  and  unpaid 
on  the  note  the  sum  of  |210,  and  attorney's  fees;  that  after 
the  execution  of  said  mortgage,  one  Emma  Sullivan,  who  is- 
made  a  party  defendant,  became  the  owner  of  said  real  es- 
tate. 

Judgment  is  demanded  for  the  amount  due  on  the  note 
against  the  said  makers  thereof,  and  against  ail  of  the  appel- 
lants for  a  foreclosure  of  the  mortgage. 

The  appellants  Chaplin  and  Frank  Gillett  filed  a  joint 
answer,  in  two  paragraphs,  the  general  deni{tl  and  a  plea  of 
payment. 

The  appellant  Caroline  Gillett  filed  a  separate  answer,  in 
two  paragraphs,  the  general  denial,  and  a  paragraph,  in  sub- 
stance, that  when  she  executed  the  note  and  mortgage  she 
was  a  married  woman,  and  that  she  executed  said  instru- 
ments as  surety  for  the  appellants  Chaplin  and  Frank  Gil- 
lett, and  that  the  undivided  interest  in  said  land  which  she 
and  her  husband  mortgaged  to  secure  said  note  was  her  sep- 
arate property.  To  this  paragraph  of  answer  the  appellee 
filed  a  demurrer,  which  was  overruled,  and ,  he  saved  an  ex- 
ception. 

To  the  second  paragraph  of  the  answer  of  Chaplin  and 
Frank  Gillett,  the  appellee  filed  a  reply  in  general  denial, 
and  to  the  second  paragraph  of  the  answer  of  the  appellant 
Caroline  Gillett,  the  appellee  filed  a  reply  in  three  para- 
graphs, the  first  of  which  was  a  general  denial. 

The  second  paragraph  was,  in  substance,  as  follows :  That 
for  a  valuable  consideration  paid  to  her  by  her  oo-appellant 
Chaplin,  after  the  execution  of  said  note  and  mortgage,  she 
promised  and  agreed  with  the  appellee,  and  with  her  said 
co-appellant,  to  pay  and  satisfy  said  note  and  mortgage. 

The  third  paragraph  is,  in  substance,  that  after  the  execu- 
tion of  said  note  and  mortgage,  the  said  Caroline  Gillett  sold 
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and  conveyed  her  interest  in  the  mortgaged  premises  for  the 
sum  of  $600  tq  Emma  Sullivan,  and  executed  to  her  a  war- 
ranty deed  therefor;  that  to  induce  said  Emma  Sullivan  to 
purchase  said  interest  in  the  said  real  estate  the  said  appel- 
lant promised  and  agreed  to  pay  off  and  satisfy  said  note  and 
mortgage,  and  that  said  Emma  Sullivan  was  induced  by  said 
promise  and  agreement  to  purchase  said  real  estate: 

To  the  said  second  and  third  paragraphs  of  reply  the  said 
appellant  filed  demurrers,  which  were  overruled  by  the  court, 
and  she  excepted. 

The  appellants  Gillett  filed  separate  cross-complaints,  to 
which  the  appellee  demurred,  and  the  court  having  overruled 
the  demurrers,  the  appellee  reserved  proper  exceptions. 

We  do  not  care  to  notice  the  questions  arising  on  the  de- 
murrers to  the  cross-complaint  (and  to  the  answers  that  were 
filed  thereto)  of  the  said  co-appellant,  Caroline  Gillett,  as 
the  same  questions  are  presented  by  the  demurrers  to  her 
answer  to  the  complaint  and  to  the  replies  to  said  answers. 
The  cross-complaint  of  the  appellant  Frank  Gillett  avers 
that  he  and  his  co-appellant  Caroline  Gillett  were,  when 
said  mortgage  was  executed,  husband  and  wife,  and  then 
alleges  the  execution  of  the  said  note  and  mortgage  by  her 
as  surety,  and  that  the  real  estate  mortgaged  by  them  was 
her  individual  property,  and  that  their  co-appellant,  Chap- 
lin, owned  the  undivided  one-half  of  it,  and  that  he  ^old  and 
conveyed  his  undivided  half  thereof  to  Emma  Sullivan,  and 
as  a  part  of  the  consideration  she  assumed  and  agreed  to  pay 
and  satisfy  said  note  and  mortgage,  and  save  the  appellants 
harmless  because  thereof;  that  the  said  appellant  executed 
the  note  and  mortgage  as  the  surety  of  the  said  Chaplin,  and 
demanded  that  the  said  interest  conveyed  by  the  said  Chap- 
lin to  the  said  Emma  Sullivan  be  first  sold  before  selling 
any  property  of  the  said  appellant  Prank  Gillett. 

To  this-  cross-complaint  the  said  appellant  Chaplin  and 
the  said  Emma  Sullivan,  were  made  defendants. 

We  are  of  the  opinion  that  this  cross-complaint  was  good. 
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and  the  demarrer  thereto  properly  overruled^  not  because 
of  the  averments  of  suretyship  and  (^overture  on  the  part 
,  of  the  wife  of  the  said  cross-complainant^  but  because  of  the 
:  relation  of  principal  and  surety  between  Chaplin  and  him- 
self which  is  averred.     Section  1212>  R.  S.  1881. 

The  appellee  filed  an  answer^  in  three  paragraphs^  to  this 
cross-complainty  the  first  being  the  general  denial ;  the  sec- 
ond) that  the  said  Frank  Gillett  agreed  with  the  appellee 
and  the  said  appellant  Chaplin,  for  a  valuable  consideration, 
to  pay  and  satisfy  said  note  and  mortgage. 

The  third  paragraph  was,  in  eflTect,  the  same  as  the'  third 
paragraph  of  the  reply  to  the  separate  answers  of  the  appel- 
lant Caroline  Gillett  to  the  complaint. 

To  the  said  second  and  third  paragraphs  of  answer  the 
said  cross-coQiplainant  .filed  demurrers. 

We  are  of  opinion  that  the  second  paragraph  of  the  answer 
was  good,  and  that  the  demurrer  thereto  was  properly  over- 
ruled. 

Chaplin  and  the  said  cross-complainant  were  both  liable 
upon  the  note,  and  by  a  parol  agreement  for  a  valuable  con- 
sideration the  relative  positions  of  the  parties^  as  between 
themselves^  might  be  changed  ;  if  one  of  them  was  principal 
and  the  other  surety,  and  for  a  valuable  consideration  the 
surety  agreed  with  the  principal  to  pay  the  joint  indebted- 
ness, he  thereby  became  the  principal,  and  the  principal  be- 
came his  surety.     Sefion  v.  Hargetty  113  Ind.  592. 

As  both  were  already  bound  to  pay  the  note  to  the  holder 
thereof,  in  no  possible  view  of  the  case  can  it  be  said  that 
the  agreement  was  within  the  statute  of  frauds. 

We  need  not  consider  separately  the  questions  which  arise 
upon  the  demurrer  to  the  third  paragraph  of  the  answer  to 
the  said  cross-complaint,  as  they  are  the  same  as  those  which 
arise  upon  the  demurrer  to  the  third  paragraph  of  the  reply 
to  the  answer  of  the  appellant  Caroline  Gillett  to  the  com- 
plaint. 

The  second  paragraph  of  the  answer  of  the  appellant  Car- 
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oline  Gillett  to  the  complaint  was  clearly  good,  and  as  her 
cross-complaint  alleged  the  same  facts,  it  was  also  good ;  in- 
deed, the  sufficiency  of  these  pleadings  is  not  seriously  ques- 
tioned. 

In  our  judgment  the  second  and  third  paragraphs  of  the 
reply  to  the  second  paragraph  of  the  answer  of  said  appel- 
lant to  the  complaint  are  each  bad. 

Error  is  not  assigned  as  to  the  ruling  of  the  court  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  reply,  but 
in  considering  the  evidence  as  applicable  to  the  pleading 
upon  the  alleged  error  of  the  court  in  overruling  the  motion 
for  a  new  trial,  the  same  question  is  presented,  therefore  we 
consider  the  sufficiency  of  the  pleading* 

It  is  not  necessary  for  us  to  determine  whether  or  not  thq 
agreement  ^alleged  in  the  said  second  paragraph  of  reply  is 
within  the  statute  of  frauds;  conceding,  for  all  the  pur- 
poses of  this  case,  that  it  is  not  within  the  statute,  the  para- 
graph is  bad. 

The  action  is  not  on  the  original  undertaking  (and  such 
the  agreement  must  be  if  not  within  the  statute),  but  upon 
the  note  and  mortgage.  In  no  event  did  the  said  appellant 
become  liable  on  the  note,  and  therefore  the  reply  is  a  de- 
parture. 

The  action  is  on  the  note  and  the  facts  alleged  in  the  an- 
swer disclose  avoid  obligation  as  to  the  appellant,  and  in  re- 
ply the  appellee  says  to  the  appellant,  but  notwithstanding 
you  are  not  liable  upon  the  note  you  are  liable  upon  an  after- 
ui^ertaking. 

The  third  paragraph  of  the  reply  is  bad  for  several  rea- 
sons. 

The  parol  agreement  therein  pleaded  was  anterior  to  the 
execution  of  the  conveyance  to  Emma  Sullivan,  and  is,  there- 
fore, ineffectual  for  any  purpose  as  an  agreement. 

It  is  as  well  settled  by  the  decisions  of  this  court  as  a  ques- 
tion can  be  settled,  that  when  parties  have  finally  reduced 
their  contract   to   writing,  all   previous  negotiations  rest- 
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ing  in  parol  are  merged  into  the  written  contract^  and  that 
it  alone  must  be  looked  to  to  ascertain  the  legal  rights  of  the 
parties. 

The  appellant  conveyed  the  land  to  Mrs.  Sullivan  by  war- 
ranty deed^  and  if  her  title  failed^  or  if  to  protect  her  title 
she  was  compelled  to  satisfy  an  existing  encumbrance  on  the 
land^  she  must  look  to  the  covenants  of  warranty  for  reim- 
bursementy  and  not  to  the  previous  parol  agreement.  But 
the  contention  is  that  the  parol  agreement  worked  an  es- 
toppel. 

The  only  interest,  so  fiir  as  shown^  which  Mrs.  Sullivan 
had  in  having  the  encumbrance  removed  was  that  her  land 
might  be  relieved  therefrom,  and  if  the  parol  contract  could 
have  been  enforced  she  was  not  in  a  condition  to  enforce  it 
,until  compelled  to  pay  off  the  indebtedness,  or  in  some  other 
way  damaged  because  of  the  appellant's  failure  to  remove 
the  encumbrance,  and  her  rights  were'  exactly  the  same  by 
virtue  of  the  covenants  in  her  deed.  But  suppose  it  be  con- 
ceded that,  if  this  were  an  action  between  Mrs.  Sullivan  and 
the  appellant,  the  appellant  would  be  estopped  from  plead- 
ing coverture  and  suretyship  because  of  the  inducement  held 
out  by  the  agreement  to  Mrs.  Sullivan  to  purchase  the  real 
estate,  we  are  at  a  loss  to  know  upon  what  principle  the  ap- 
pellee can  claim  the  benefit  thereof.  He  in  no  way  changed 
his  position  in  consequence  of  the  promise  and  inducement 
made  and  held  out  to  Mrs.  Sullivan.  In  Simpson  v.  Pear- 
son, 31  Ind.  1,  this  court  said :  '^  But  one  who  insists  upon 
the  acts  of  another  as  working  an  estoppel  must  show  thjit 
he  acted  upon  the  same,  and  was  influenced  thereby  to  do 
some  act  which  would  result  in  an  injury  if  that  other  is  per- 
mitted to  gainsay  or  deny  the  truth  of  what  he  did.  For  it 
is  a  well  settled  rule  in  such  cases,  that  no  man  can  set  up 
another's  act  or  declaration  as  the  ground  of  an  estoppel, 
unless  he  has  himself  been  misled  or  deceived  by  such  act 
or  declaration."  See  Cooh  v.  Walling,  117  Ind.  9;  Blod- 
geU  V.  Perry,  97  Mo.  263. 
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We  are  of  the  opinion  that  the  court  erred  in  overruling 
the  demurrers  to  the  said  second  and  third  paragraphs  of 
reply  and  to  the  -third  paragraph  of  the  answer  of  the  ap- 
pellee to  the  cross-complaitit  of  the  appellant  Frank  Gillett, 
and  to  the  second  and  third  paragraph  of  answer  to  the  cross- 
complaint  of  the  appellant  Caroline  Gillett. 

There  are  some  other  questions  presented  which  we  do  not 
pass  upon,  as  they  will  not  likely  arise  again. 

Judgment  reversed,  with  costs. 

Piled  April  2, 1890 ;  petition  for  a  reheariDg  overruled  June  19, 1890. 


No.  14,373. 

Weib  v.  Sanders. 

VfiDOW.-'ExpeTues  of  HtabantVt  Laat  Siekne8S.^IAalnlity,^StaiiUe  Contirued, 
— Under  section  2422,  B.  S.  1881,  making  the  widow  liable  for  the  ex- 
penses of  the  la8.t  sickness  of  her  husband,  when  the  estate  is  set  off  to 
her  on  petition,  a  suit  is  not  maintainable  against  the  widow  on  a  judg- 
ment rendered  against  the  husband  upon  a  note  executed  by  him  be- 
foi:e  his  death  for  medical  services.  The  widow  is  liable  only  for  an 
unliquidated  indebtedness  created  on  account  of  the  last  sickness  of  the 
huBband|  and  is  not  liable  to  suit  on  notes  executed  by  her  husband  or 
the  judgments  rendered  against  him. 

From  the  Sullivan  Circuit  Court. 

W.  O.  HtUtz  and  O.  B,  Harris,  for  appellant. 
J.  T.  Beasley  and  A.  B.  WilliamSf  for  appellee. 

OldS;  J. — This  is  an  action  by  the  appellant  against  the 
appellee^  who  is  the  widow  of  James  Sanders^  deceased. 

The  complaint  is  in  one  paragraph^  and,  in  substance,  al- 
leges the  following  facts : 

That  the  appellee  was  intermarried  with  one  James  San- 
ders, on  the  1st  day  of  July,  1880,  and  that  they  lived  to- 
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gether  as  husband  and  wife  from  that  date  until  the  1st  day 
of  October^  1885^  when  said  James  Sanders  died;  that  on 
the  1st  day  of  August^  1885^  the  said  James  Sanders  exe- 
cuted his  promissory  note  to.  the  appellant,  by  which  he 
agreed  to  pay  to  the  appellant  the  sum  of  $125  in  o^e  day 
'  from  the  date  thereof,  together  with  interest  at  8  per  cent^ 
and  attorney's  fees ;  that  the  consideration  for  which  said 
promissory  note  was  given  was  services  rendered  by  the 
appellant  as  a  physician  during  the  last  sickness  of  the  said 
James  Sanders ;  that  on  the  1st  day  of  September,  1885,  the 
appellant,  by  his  indorsement  on  the  back  of  said  note,  duly 
assigned  and  transferred  said  note  to  one  William  H.  Crow- 
der;  that  on  the  3d  day  of  September,  1885,  the  said  Crow- 
der  cqmmenced  suit  before  one  Thomas  J.  Humphreys,  a 
justice  of  the  peace  of  Hamilton  township,  in  said  Sullivan 
county,  and  such  proceedings  were  duly  had  in  the  premises 
that  judgment  was  duly  given  on  said  note  against  the  said 

James  Sanders,  on  the  day  of  September,   1885,  for 

$138.60,  and  costs  amounting  to  $10,  and  the  further  sum  of 
$15  attorney's  fees,  and  for  the  same  amount  against  the  ap- 
pellant as  indorser  on  said  not«  ;  that  on  the  7th  day  of  Feb- 
ruary, 1888,  said  judgment  was  duly  assigned  and  transferred 
to  the  appellant ;  that  the  appellee,  on  the  14th  day  of  March^ 
1887,  filed  her  verified  petition  in  the  clerk's  office  of  Sulli- 
van county,  Indiana,  alleging  the  death  of  her  husband,. 
James  Sanders,  and  that  he  left  an  estate  of  less  value  than 
$500,  and  asking  to  have  the  same  set  off  to  her  as  his  widow 
without  administration,  and  that  such  proceedings  were  had 
that  the  same  was  duly  set  off  to  her  by  the  judgment  of  the 
Sullivan  Circuit  Court,  on  the  4th  day  of  June,  1887,  vesting 
the  title  to  all  the  property,  both  real  and  personal,  of  which 
said  James  Sanders  died  the  owner,  in  the  said  appellee. 
Prayer  for  judgment  against  the  appellee  for  $200,  and  all 
proper  relief. 

To  this  complaint  the  appellee  filed  a  demurrer  for  want 
of  facts,  which  was  sustained,  and  appellant  excepted,  and 
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refused  to  amend  or  plead  farther,  and  judgment  was  there- 
upon rendered  on  demurrer  for  the  appellee. 

The  ruling  of  the  court  in  sustaining  the  demurrer  to  the 
complaint  is  assigned  as  error. 

It  is  conceded  that  this  is  an  action  for  a  personal  judg- 
ment against  the  appellee  upon  the  judgment  rendered  against 
her  husband,  and  it  is  contended  that  the  appellee  is  liable 
under  the  provisions  of  section  2422,  R.  S.  1881,  which  is 
as  follows :  "  Upon  the  court  entering  the  decree  vesting  the 
title  to  such  estate  in  the  widow,  the  clerk  of  the  court  shall 
make  and  deliver  to  her  a  certified  copy  thereof;  which  shall 
be  all  the  authority  necessary  to  enable  her  to  sue  for  and 
recover  all  debts  due  the  decedent,  and  the  possession  of  any 
property  belonging  to  such  estate,  such  suit  being  prose- 
cuted in  her  own  name.  And  such  widow  shall  not  be  liable 
for  any  of  the  .decedent's  debts,  except  mortgages  of  real  es- 
tate, but  she  shall  pay  and  may  be  sued  for  reasonable 
funeral  expenses  of  the  deceased  and  expenses  of  his  last 
sickness.'^ 

This  section  of  the  statute  expressly  exempts  the  widow 
from  any  liability  for  any  of  the  debts  of  her  husband.  The 
judgment  on  which  this  suit  is  brought  was  rendered  against 
the  husband  some  time  before  his  death,  on  a  note  executed 
by  him  some  sixty  days  before  he  died.  The  judgment  grows 
out  of  a  contract  of  indebtedness  on  the  part  of  the  husband, 
and  it  is  sought  to  hold  the  appellee,  the  widow,  liable  on 
the  contract  of  her  husband  for  the  amount  he  agreed  to  pay 
for  the  medical  services,  and  the  rate  of  interest  he  agreed 
to  pay,  together  with  attorney's  fees  for  the  collection  of  the 
note. 

It  is  manifest  that  this  statute  was  intended  to  make  the 
widow  liable  only  for  an  unliquidated  indebtedness  created 
on  account  of  the  last  sickness  of  the  decedent,  and  it  was 
not  intended,  as  insisted  upon  in  this  case,  to  make  the  widow 
liable  to  suit  and  judgment  upon  a  note  or  contract  executed 
by  her  husband,  or  upon  a  judgment  rendered  against  him 
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upon  a  note  or  contract.  A  recovery  against  a  widow  under 
this  section  of  the  statute  must  be  upon  the  account,  and  the 
complaint  must  aver  the  services  rendered  and  the  value 
thereof.  If  a  recovery  could  be  had  on  the  complaint  in  this 
case  it  must  be  for  the  full  amount  of  the  judgment,  for  if 
the  appellant  is  entitled  to  recover  upon  the  judgment  at  all 
he  is  entitled  to  recover  the  full  amount  of  the  judgment, 
the  e£Pect  of  which  would  be  to  hold  the  widow  liable  on  the 
,  contract  of  her  husband,  and  make  her  liable  not  only  for 
,  the  expense  of  the  last  sickness  of  the  decedent,  but  for  in- 
terest on  a  note  given  by  him,  and  attorney's  fees  in  taking 
a  judgment  against  the  decedent  in  his  lifetime,  and  for  the 
costs  in  such  case.  Certainly  no  such  construction  can  be 
placed  upon  the  statute.  The  widow  is  liable  for  the  rea- 
sonable expense  of  the  last  sickness  of  her  deceased  husband, 
when  the  estate  is  set  off  to  her  on  petition  without  admin- 
istration, but  she  is-not  liable  to  suit  on  notes  executed  by 
her  husband  or  the  judgments  rendered  against  him. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 

» 

plaint. 

Judgment  affirmed,  with  costs. 
Filed  June  19, 1890. 
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No.  14,347. 

Smith  v.  The  Louisville,  Evansville  and  St.  Loms 

Bailboad  Company. 

Common  Careibb.— J^ci^fe  Tt-ain. — Person  Aboard  of  by  Invitaiian  of  Con- 
dueior.— Injury  by  Being  Thrown  from  Thiin. — Gomplaint. — Sufficiency  of, — A 
complaint  alleged  that  the  plaintiff  while  riding  upon  a  freight  train 
hj  the  invitation  and  permission  of  the  conductor,  was,  without  being 
in  fault,  assaulted  by  one  of  the  defendant's  servants  and  thrown  from 
the  train  and  under  the  wheels ;  that  the  other  servants  of  the  defend* 
ant,  with  knowledge  of  his  assailant's  intention,  did  not  interfere  to 
protect  him  from  injurjr. 
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^eldj  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  no  facts  being  alleged  to  show  that  the  relationship  of  car- 
rier and  passenger  existed,  and  to  remove  the  presumption  that  the  de- 
fendant's freight  trains  were  confined  exclusively  to  the  transportation 
of  freight. 

Heldf  also,  that  what  his  assailant's  duties  were,  and  what  he  was  engaged 
in^at  the  time  of  the  assault,  should  have  been  averred. 

43ame. — BBnon  on  Freight  Tndn  by  Conductor's  Invitaiion, — A  person  who 
goes  aboard  a  freight  train  by  the  invitation  and  permission  of  the 
conductor  can  not  be  regarded  as  a  passenger,  where  it  does  not  appear 
that  the  company  either  by  usage  or  by  its  rules  and  regulations  per- 
mits passengers  on  its  freight  trains. 

From  the  Floyd  Circuit  Court. 

O.  L.  Jewett  and  JET.  E.  Jewett,  for  appellant. 
A.  Dowlinffy  for  appellee. 

Berkshire,  C.  J. — The  appellant  commenced  this  action 
by  filing  the  following  complaint,  omitting  the  caption : 

'^  The  plaintiff  complains  of  the  defendant  and  says  that 
at  the  time  of  the  grievances  hereinafter  set  out,  the  defend- 
ant was  a  corporation,  owning  and  operating  a  line  of  steam 
railroad  from  New  Albany,  Indiana,  to  Mt.  Vernon,  Illinois, 
and  as  such  was  a  common  carrier  of  freight  and  passengers; 
that  on  the  8th  day  of  May,  1887,  the  plaintiff,  not  being 
in  the  employment  or  service  of  the  defendant,  was,  by  the 
invitation  and  permission  of  the  conductor  of  such  train, 
riding  upon  a  certain  freight  train  of  the  defendant  for  the 
purpose  of  being  carried  from  New  Albany  to"a  station  on 
<lefendant's  railroad  called  Milltown;  that  while  so  upon 
said  train,  and  using  due  care  and  without  his  fault,  the 
plaintiff  was  violently  assaulted  by  one  I.  A.  Turner,  a 
servant  of  the  defendant  on  said  train,  and  was,  with  the 
wicked  and  malicious  purpose  of  injuring  plaintiff,  thrown 
from  said  train  and  under  the  moving  wheels,  whereby  he 
was  mangled  and  bruised  and  caused  great  bodily  and  men- 
tal pain,  and  was  forced  to  submit  to  the  amputation  of 
one  of  his  legs,  to  his  damage  in  the  sum  of  six  thousand 
dollars.     The  plaintiff  avers  that  the  other  servants  of  the 
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defendant  upon  said  train  had  full  knowledge  of  the  wicked 
and  unlawful  intention  of  said  Turner  to  assault  and  injure 
the  plaintiff;  but  wholly  failed  and  refused  to  interfere  or 
protect  this  plaintiff^  and  by  their  negligence  in  so  failing  and 
refusing  to  deter  the  said  Turner  from  his  evil  design^  caused 
the  injury  to  plainti£P  aforesaid.  The  plaintiff  avers  that 
said  injury  was  not  caused  by  any  negligence  of  the  plain- 
tiff,  but  solely  by  the  negligence  and  wilful  misconduct  of 
the  defendant  and  its  servants  as  aforesaid/' 

The  appellee  addressed  a  demurrer  to  the  complaint^  which 
was  sustained  by  the  courts  and  the  appellant  reserved  the 
proper  exception. 

The  appellant  having  refused  to  amend  his  complaint^ 
judgment  was  rendered  against  him  for  costs. 

The  only  error  which  is  assigned  calls  in  question  the  rul- 
ing of  the  court  in  sustaining  the  demurrer  to  the  complaint. 
We  do  not  think  that  the  court  erred  in  its  ruling. 

It  appears  that  the  appellant  was  on  board  of  one  of  the 
appellee's  freight  trains  when  the  alleged  assault  occurred. 
But  it  is  not  alleged  that  he  was  a  passenger  on  the  train ; 
the  allegation  is^  that  he  was  thus  there  on  the  invitation 
and  with  the  permission  of  the  conductor  of  the  train.  It 
does  not  appear  that  the  rules  and  regulations  of  the  appel- 
lee^ or  its  practice  independent  thereof,  extended  to  the  pub* 
lie  the  privilege  of  travelling  upon  its  freight  trains ;  nor  is 
it  alleged  that  the  appellant  did  not  know  when  he  went 
upon  the  train  that  it  did  not  carry  passengers.  The  rule  is 
that  freight  trains  are  confined  to  the  transportation  of  freight 
exclusively ;  to  this  rule  there  are  exceptions.  The  char- 
acter of  the  train  was  notice  sufficient  to  put  the  appellant 
upon  inquiry  as  to  whether  or  not  it  was  his  right  to  board 
it  as  a  passenger. 

The  trial  court  could  not  presume  against  the  rule  and  in 
favor  of  the  exception  that  the  appellant  was  a  passenger  on 
the  train. 

If  the  appellant  was  in  fact  a  passenger  on  the  train,  the 
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facts  creating  the  relation  of  carrier  and  passenger  shoald 
have  been  pleaded.  Did  the  appellee,  by  established  usage^ 
or  by  its  rules  and  regulations,  allow  passengers  upon  its 
freight  trains,  then  the  proper  allegations  should  have  been 
made. 

Going  aboard  of  the  train  by  the  invitation  and  permis- 
sion of  the  conductor  did  not  of  itself  constitute  the  appel- 
lant a  passenger.  Eaton  v.  Delaware,  etc.,  R.  W.  Co.,  57  N. 
Y.  382  (15  Am.  Kep.  513);  Houston,  etc.,  R.  W.  Co,  v. 
Moore,  49  Texas,  31  (30  Am.  Rep.  98). 

In  the  last  cited  case  it  is  said :  ^^  It  may  be  true,  where  a 
railroad  company  habitually  pernlits  passengers  to  travel  on 
its  freight  trains,  notwithstanding  it  may  by  regulation  pro- 
hibit it,  that  the  company  will  incur  the  same  responsibility 
to  such  passengers  as  if  they  were  on  the  regular  passenger 
cars.  But  when  it  is  shown  that  the  regulations  of  the  com- 
pany absolutely  forbid  passengers  riding  on  freight  trains, 
and  where  there  are  no  cars  attached  to  such  trains  except 
those  ordinarily  accompanying  trains  exclusively  for  freight, 
or  such  as,  by  their  appearance  and  manner  in  which  they 
are  filled  up,  could  not  be  properly  regarded  as  inviting  pas- 
sengers into  the  train,  the  burden  of  proving  that  the  party 
injured  was  justified  in  going  upon  such  train  as  a  passenger 
properly  devolves  upon  those  who  sue  for  damages  resulting 
from  injuries  sustained  by  him  while  on  such  train.'' 

In  the  first  cited  case  the  facts,  briefly  stated,  were :  The 
plaintiflF,  being  under  twenty-one  years  of  age,  was,  with  two 
other  boys,  walking  toward  his  home  on  the  railroad  track, 
and  having  been  passed  by  a  coal  train  moving  slowly,  was 
beckoned  by  the  conductor  in  charge  of  it,  who  was  then  on 
the  rear  car  or  caboose,  to  get  upon  the  train.  The  plain- 
tiff and  his  associates  acted  accordingly.  The  conductor 
afterwards  solicited  them  to  go  with  him  on  his  return  trip 
to  a  place  called  Phillipsburgh,  where  he  would  procure  sit- 
uations for  them  as  brakemen.  They  went  with  him.  The 
train  towards  morning  stopped  on  the  track  at  a  point  where 
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there  was  a  sharp  curve  in  the  road.  In  consequence  of  the 
conductor's  negligence  a  collision  occurred  with  another  train^ 
and  the  plaintiff  was  seriously  injured. 

The  court  holds  that  railroad  companies,  like  other  com- 
mon carriers,  have  a  right  to  make  reasonable  rules  and  reg- 
ulations for  the  management  of  their  business,  and  while 
they  may,  if  they  see  fit,  have  the  freight  and  passenger  busi- 
ness carried  on  upon  a  single  train  under  one  management,, 
they  may  also  completely  separate  their  transactions,  by  ar- 
ranging them  in  distinct  departments. 

When  this  is  so  the  duties  of  the  engineer,  conductor  and 
brakeman  of  a  freight  train  are  such  only  as  are  incidental 
to  the  business  of  moving  freight,  and  no  power  whatever  is 
given  them  as  to  the  transportation  of  passengers. 

The  court  then  says  :  **  The  remaining  inquiry  is,  whether 
notice  to  a  supposed  passenger  will  not  be  implied  from  the 
nature  and  apparent  division  of  the  business.  It  would  seem 
ao.  *  *  *  The  presumption  is  that  a  person  on  a  freight 
train  is  not,  legally,  a  passenger;  and  it  lies  with  him  who 
claims  to  be  one,  to  take  the  burden  of  proof  to  show  that, 
under  the  special  circumstances  of  the  case,  the  presumption 
has  been  rebutted.  So,  if  a  stage  coach  proprietor  should 
regularly  carry  his  passengers  in  a  stage  and  their  baggage  in 
a  wagon,  there  would  be  a  fair  presumption  that  the  wagon 
was  not  intended  for  passengers,  though,  under  special  cir- 
cumstances, it  might  be  used  in  that  manner.  A  person  as- 
serting that  he  was  a  passenger,  though  riding  in  the  baggage 
wagon,  would  be  bound  to  prove  it.  In  both  these  case» 
the  distinction  between  the  passenger  and  the  freight  busi- 
ness would  be  so  marked  by  the  external  signs  of  classifica- 
tion, that  any  person  of  ordinary  prudence  would  take  no- 
tice of  it.  This  would  be  equivalent  to  actual  notice,  and 
the  burden  of  proof  would  devolve  upon  him  to  show  that 
the  carrier  had  relaxed  his  rule.  Robertson  v.  New  York, 
*etc.,  R.  R.  Cb.,22  Barb.  91."  2  Redf.  Am.  R.  W.  Cases, 
490;  10  Am.  Law  Reg.  (N.  S.)  615  ;    Elkins  v.  Boston,  etc.. 
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R.  R.  Co.^  23  N.  H.  (3  Foster)  275 ;.  Murch  v.  Concord, 
etc.,  R.  R.  Co.,  29  N.  H.  (9  Foster)  9. 

In  Hobba  v.  Texaa,  do.,  R.  W.  Co.,  49  Ark.  357,  it  was  held 
that  where  there  is  a  published  rule  of  a  railway  company  that 
passengers  are  forbidden  to  ride  on  through  freight  trains^ 
the  fact  that  the  rule  has  often  been  violated  does  not  de- 
prive the  company  of  the  right  to  begin  its  enforcement 
whenever  it  may  deem  it  proper  to  do  so,  and  one  who 
boards  a  freight  train  which  has  no  appearance  of  being 
held  out  for  the  accommodation  of  passengers,  may  be  ejected 
from  it  by  the  conductor.  Morris  v.  BrovoUy  111  N.  Y.  318 
(7  Am.  St.  Rep.  751,  and  note). 

In  Lucas  v.  Milwaukee,  «te.,  R.  W.  Co.,  33  Wis.  41  (14 
Am.  Sep.  735),  a  different  rule  was  recognized,  where  the 
&ct  was  that  the  railroad  company  habitually  carried  passen- 
gers upon  many  of  its  regular  and  ordinary  freight  trains, 
and  a  person  went  on  board  of  one  of  the  company's  freight 
trains,  believing  at  the  time  that  the  train  carried  passen- 
gers, and  received  no  information  to  the  contrary,  but  was 
directed  by  the  conductor  to  go  aboard  of  the  train,  and 
after  he  had  done  so  found  nothing  in  the  condition  or  situ- 
ation of  the  train  to  indicate  that  passengers  were  not  car- 
ried upon  that  particular  train  as  well  as  on  other  trains  of 
like  character. 

In  Creed  v.  Pennsylvania  R.  R.  Co.,  86  Pa.  St.  139  (27 
Am.  Kep.  693),  the  rule  which  we  have  recognized  was  held 
not  to  apply,  because  of  the  fact  that  the  train  was  a  mixed 
train  upon  which  passengers  as  well  as  freight  were  trans- 
ported. These  cases  are  so  different  in  their  facts  from  the 
case  under  consideration  that  necessarily  they  are  rule^  by 
different  principles. 

The  averments  in  the  complaint  are  not  such  as  to  remove 
the  presumption  that  the  appellee's  freight  trains  were  con- 
fined exclusively  to  the  transportation  of  freight,  and  to  raise 
the  presumption  that  the  appellant  was  on  the  train  as  a 
passenger,  and  hence  the  case  does  not  fall  within  the  rule 
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declared  in  Oraker  v.  ChicagOy  eto.y  R.  W.  Co.,  36  Wis.  667 
(17  Am.  Rep.  504) ;  Goddard  v.  Grand  Trunk  R.  W.  Co.,  57 
Maine^  202  (2  Am.  Rep.  39) ;  Passenger  R.  R.  Go,  v.  Youngy 
21  Ohio  St.  518  (8  Am.  Rep.  78^  and  cases  cited). 

The  appellant  not  being  on  the  train  as  a  passenger,  it  is 
not  material  to  inquire  whether  he  was  there  as  a  trespasser 
or  by  the  permission  of  the  conductor,  for  in  either  case  the 
appellee  was  not  liable  for  the  alleged  assault,  unless  com- 
mitted by  an  employee  in  the  scopci  of  his  employment. 

In  Noblesville,  etc.j  G,  R.  Co.  v.  Gause,  76  Ind.  142,  it  is 
said  :  "  Counsel  have  cited  cases  declaring  the  familiar  rule, 
that  a  master  is  responsible  for  the  acts  of  the  servant  only 
when  the  latter  is  acting  within  the  scope  of  his  employment, 
but  this  was  an  unnecessary  work,  for  the  general  rule  is  too 
well  settled  and  understood  to  need  support  from  adjudged 
oases.  Carter  v.  Louisvilley  etc.,  R.  W.  Co.y  98  Ind.  552 ; 
Evansville,  etc.,  R.  R.  Co.  v.  McKee,  99  Ind.  519.  See  note 
to  Pick  V.  Chicago^  etc.,  R.  W.  Co.,  60  Am.  Rep.  878. 

Judge  CoOLEY,  in  his  work  on  Torts,  says :  "  The  t-est 
of  the  master's  responsibility  is  not  the  motive  of  the  serv- 
ant, but  whether  that  which  he  did  was  something  which  his 
employment  contemplated,  and  something  which,  if  he  should 
do  it  lawfully,  he  might  do  in  the  employer's  name.'' 
Coolev  Torts,  629. 

It  is  charged  in  the  complaint  that  the  appellant  was  as* 
saulted  by  one  Turner,  a  servant  of  the  appellee  on  said 
train,  but  in  what  capacity  he  was  serving  the  appellee  is 
not  stated. 

Whether  Turner  was  acting  within  the  scope  of  his  em- 
ployment we  are  unable  to  determine  from  the  averments  in 
the  complaint.  To  have  rendered  the  complaint  good  it 
should  have  stated  the  character  of  service  which  Turner  was 
required  to  perform  as  a  servant  of  the  appellee,  and  in  what 
he  was  engaged  at  the  time  of  the  assault  charged.  If  he  was 
a  brakeman,  baggage-master,  or  the  like,  the  fact  should 
have  been  stated.  The  averment  that  the  other  servants  had 
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knowledge  of  the  assault^  and  did  not  oome  to  the  rescoe 
gives  no  support  to  the  complaint. 

If  Turner  was  not  acting  within  the  scope  of  his  employ- 
ment^ the  knowledge  possessed  by  the  other  employees  could 
not  render  the  appellee  liable.  But  if  it  could,  from  the  facts 
alleged  it  is  not  disclosed  that  they  were  in  a  condition  to 
have  prevented  the  assault  and  its  consequences. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  June  19, 1890. 


No.  13,943. 
COPPAGE,  BeCEIVEB,  V.  HUTTON. 

CoRPORATiOH. — SttbKripUon  to  Stock. — Ariide»  o/  AsBoeiation. — AdcnowUdg' 
menL — Statutory  Requtrement. — Fbihire  to  Comply  vfitk, — Non-LiabiliLy  oj 
Subscriber,— The  Btatnte  (section  3851,  B.  8.  1881)  requires  that  the  per- 
sons who  desire  to  organize  a  corporation  shall "  make,  sign,  and  ac- 
knowledge, before  some  oflSoer  capable  to  take  acknowledgment  of 
deeds,  a  certificate,  in  writing,"  etc.  The  mere  signing  of  the  articles 
of  association  is  not  sufficient  to  complete  the  obligation,  but  in  order 
to  make  yalid  and  effective  articles  of  association  against  all  who  sign, 
all  must  acknowledge  them  as  the  statute  requires.  One  who  simply 
signs  the  articles  of  association  without  acknowledging  them,  as  the  law 
requires,  does  not  become  a  stockhold/Br,  and  is  not  bound  by  hia  sub- 
scription. 

* 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy,  8.  C.  Kennedy,  B.  T.  Biaine,  W.  H.  Bis- 
tine  and  J,  E,  Williamson,  for  appellant. 
J.  Wright  and  J.  Jf.  8eller,  for  appellee. 

Elliott,  J. — The  appellant  sues  as  the  receiver  of  an  in- 
solvent corporation,  and  seeks  to  recover  a  subscription  which 
he  alleges  the  appellee  made  to  the  capital  stock  of  the  cor- 
poration.  It  is  alleged  that  the  appellee^  with  others,  signed 
Vol.  124.— 26 
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articles  of  association^  and  that  he  agreed  to  take  two  shares 
of  the  capital  stocky  and  pay  therefor  one  hundred  dollars. 
The  introductory  clause  of  the  articles  of  association  reads 
thus :  "  We,  the  undersigned^  agree  to  take  the  stock  in  the 
amount  set  opposite  our  names  in  a  company  to  be  organized 
for  manufacturing  and  selling  the  Williamson  Straw  Stacker." 
There  were  eighty-three  signers,  and  seven  of  them  acknowl* 
edged  the  execution  of  the  articles  of  association  before  a 
notary  public,  and  the  instrument  was  duly  recorded.  It  is 
also  alleged  that  eight  thousand  dollars  of  stock  was  sub- 
scribed, that  the  company  was  duly  organized,  and  a  board 
of  directors  elected. 

There  can  be  no  doubt  under  the  authorities  that  a  valid 
subscription  to  the  capital  stock  of  a  corporation  may  be 
made  by  signing  the  preliminary  articles.  Such  a  subscrip- 
tion becomes  enforceable  upon  the  perfection  of  the  corpo- 
rate organization  according  to  law  under  articles  of  associa- 
tion. Miller  v.  Wild  Gat  G.  E.  Go.,  62  Ind.  51 ;  NulUm 
V.  Glayton,  54  Iowa,  425 ;  Phcenix,  etc.,  Co.  v.  Badger,  67  N. 
Y.  294;  Cravens  v.  Eagle,  etc.,  Milk  Co.,  120  Ind.  6.  If 
the  promise  of  the  appellee  is  not  binding  it  must  be  for 
some  other  reason  than  that  it  was  made  before  the  organi- 
zation of  the  corporation  was  fully  effected. 

The  statute  requires  that  the  persons  who  desire  to  organ- 
ize a  corporation  shall  ^'  make,  sign,  and  acknowledge,  before 
some  officer  capable  to  take  acknowledgment  of  deeds,  a  cer- 
tificate in  writing,"  setting  forth  therein  certain  enumerated 
things.  Section  3851,  R.  S.  1881.  The  contention  of  the 
appellee  is  that  the  promise  is  not  effective,  because  the  com- 
plaint shows  that  only  seven  of  the  eighty-three  signers  ac- 
knowledged the  certificate.  It  seems  quite  clear,  under  the 
decision  of  this  court  in  Indianapolis,  etc..  Mining  Co.  v. 
Herkimer,  46  Ind.  142,  that  the  mere  signing  of  the  paper 
was  not  sufficient  to  complete  the  obligation,  and  that,  in 
order  to  make  valid  and  effective  articles  of  association  against 
all  who  sign,  all  must  acknowledge  them  as  the  statute  re* 
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quires.  Here  it  affirmatively  appears  that  seven  only  of  the 
signers  acknowledged  the  execution  of  the  instrument,  and 
it  can  not  be  inferred  that  those  who  did  not  acknowledge  it 
remained  bound  by  its  terms.  As  to. them  the  instrument 
was  incomplete,  and  it  is  quite  well  settled  that  an  incom- 
plete subscription  can  not  be  enforced.  DutcherSy  ete*,  JR. 
R.  Co.  V.  Mahbettj  58  N.  Y.  397 ;  Reed  v.  Richmond^  etc., 
R.  R.  Go.,  60  lud.  342 ;  Richmond  St.  R.  R.  Go.  v.  Reed,  83 
Ind.  9  ;   Williamaon  v.  Kokomo,  etc.,  Asa'n,  89  Ind.  389. 

It  is^  however,  argued  by  appellant's  counsel  that  the  com- 
plaint does  affirmatively  show  that  the  corporation  was  or- 
ganized, but  this  does  not  meet  the  question,  for  it  may  well 
be  that  it  was  organized  without  the  appellee  as  a  stock- 
holder. The  fact  that  he  did  not  acknowledge  the  instru- 
ment as  the  law  requires  implies  that  he  did  not  become  a 
stockholder,  and  there  is  nothing  in  the  complaint  which  re- 
buts or  opposes  this  implication.  It  devolved  upon  the  plain- 
tiff to  remove  the  inference  if  he  could.  As  the  appellee 
did  not  acknowledge  the  instrument  as  the  law  requires,  he 
did  not  become  a  stockholder,  and  if  he  were  insisting  that 
he  was  entitled  to  the  number  of  shares  set  opposite  his 
name,  it  is  quite  clear  that  the  corporation  might  successfully 
resist  his  claim,  since  it  is  obvious  that  only  those  who  ac- 
knowledge the  articles  of  association  as  the  law  requires  can 
successfully  insist  upon  their  right  to  stock.  If  the  appel- 
lee can  not  be  regarded  as  a  stockholder,  then  it  seems  quite 
clear  that  he  did  not  bind  himself  by  simply  signing  the  ar- 
ticles of  association. 

Whether  a  good  complaint  can  be  framed  is  not  the  ques- 
tion before  us,  for  .the  only  question  presented  by  the  record 
is  as  to  the  sufficiency  of  the  complaint  as  it  is  written. 

Judgment  affirmed. 

Filed  April  12, 1990;  petition  for  a  rehearing  overruled  Jane  20, 1890. 
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No.  14,252. 
BOWEN  17.  WiCKEBSHAM  ET  AL. 

MoBTQAOB. — Foreeioaure, — Sheriffs  Deed.— Descnption. — Where  the  land 
sold  in  pursuance  of  a  decree  of  foreclosure  is  described  in  the  decree 
and  deed  as  a  certain  twentj-acre  tract  of  land,  **  ejtcept  such  por- 
tions *  *  as  have  heretofore  been  Ikid  out  in  town  lots,  *  ^.  and 
have  been  sold  and  conveyed  prior  to  the  execution  of  the  mortgage," 
the  deed  is  void  for  uncertainty,  since  it  would  be  necessary  in  order  to 
determine  what  property  was  in  fact  sold  to  institute  an  extraneous 
inquiry. 

Bbai.  Estate. — Action  to  Beotner, ^Sheriff h  Sak, — Deed. — ^MuffieiefU  De- 
teription. — In  order  to  maintain  ejectment,  the  burden  is  upon  the  plain- 
tiff to  make  out  a  title  to  the  land  in  dispute  in  himself,  and  where  he 
claims  through  a  judicial  sale  it  must  appear  from  the  decree  and 
deed,  through  which  he  claims,  without  the  aid  of  extrinsic  evidence, 
that  the  title  to  the  lot  in  controversy  is  In  him.  If  the  decree  and 
deed  are  so  defective  that  it  can  not  be  ascertained  by  inspection,  or 
from  any  data  contained  therein,  what  property  was  in  fact  sold,  or  if 
in  order  to  ascertain  the  intention  of  the  officer  in  selling,  it  becomes 
necessary  to  institute  an  extraneous  inquiry,  the  deed  is  void. 

From  the  Carroll  Circuit  Court. 

J,  Applegate  and  0,  R.  Pollard,  for  appellant. 
W.  C  Smith  and  O.  W.  Julian,  for  appellees. 

MITCHELL;  J. — Bowen  sued  Wickersham  and  others,  in 
ejectment  to  recover  the  possession  of  lot  numbered  9  in  the 
town  of  Mortonville,  in  Carroll  county.  The  plaintiff's 
only  claim  of  title  rests  upon  a  decree  of  foreclosure  and  a 
sale  and  conveyance  made  in  pursuance  thereof  by  the  sheriff 
of  Carroll  county. 

The  essential  part  of  the  description  of  the  land  in  con- 
troversy, as  contained  in  the  decree^  advertisement  and  deed, 
is  as  follows :  "  Twenty  acres  out  of  the  northwest  fractional 
quarter  of  section  twenty-nine,  in  township  twenty-five 
north,  of  range  two  west,  bounded  as  follows :  Commencing 
at  low  water  mark  on  the  north  bank  of  Deer  Creek  south 
of  an  oak  witness-tree  of  the  old  survey ;  thence  south  par- 
allel with  the  section  line  forty-seven  and  one-half  rods; 
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thence  south  with  the  sectioD  line  to  Deer  Creek ;  thence 
down  said  creek  with  the  meanderings  thereof  to  the  place 
of  beginning,  *  *  *  except  such  portions  of  the  above  de- 
scribed tracts  of  land  as  have  heretofore  been  laid  out  in 
town  lots  by  James  Roach,  and  have  been  by  him  sold  and 
conveyed  prior  to  the  execution  of  the  mortgage  herein." 

There  was  evidence  tending  to  show  that  the  lot  in  con- 
troversy was  embraced  by  the  general  description  above,  and 
that  it  was  one  of  the  town  lots  laid  out  by  Roach,  but  it 
did  not  appear  whether  it  had  been  sold  and  conveyed  at  the 
time  the  mortgage  mentioned  in  the  decree  was  executed, 
nor  is  there  anything  in  the  record  of  the  present  case  to  in- 
dicate that  the  decree  of  foreclosure  was  taken  upon  a  mort- 
gage executed  to  the  plaintiff.  If  it  should  be  conceded 
that  the  general  description  of  the  twenty-acre  tract,  read 
in  connection  with  the  testimony  of  the  surveyor,  was  suffi- 
cient, still  there  is  nothing  in  the  decree  or  deed  to  indicate 
whether  or  not  the  foreclosure  sale  and  subsequent  convey- 
ance embraced  the  lot  in  controversy. 

In  order  to  maintain  ejectment,  the  burden  rests  upon  the 
plaintiff  to  make  out  a  title  to  the  land  in  dispute,  in  him- 
self, and  as  he  claims  through  a  judicial  sale,  it  must  appear 
from  the  decree  and  deed,  through  which  he  claims,  without 
the  aid  of  extrinsic  evidence,  that  the  title  to  lot  numbered 
9  is  in  him. 

It  does  not  appear  from  the  record  that  the  lot  in  dispute 
was  embraced  in  the  foreclosure  proceeding,  nor  in  the  sale 
and  conveyance  made  by  the  sheriff  to  the  plaintiff,  tn  or- 
der to  ascertain  whether  or  not  it  was  so  sold  and  conveyed, 
it  would  be  necessary  to  institute  an  inquiry  outside  of  the 
record  so  as  to  ascertain  the  date  of  the  mortgage  upon 
which  the  decree  was  taken,  and  to  determine  whether  or 
not  the  lot  in  controversy  had  been  sold  by  Roach  before 
that  time. 

A  description  in  a  deed  or  mortgage  may  be  sufficient, 
even  though  it  may  be  necessary  on  account  of  its  imperfect 
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or  indefiuite  character,  to  aid  the  intention  of  the  parties  by 
averring  and  proving  extrinsic  facts.  This  rule  has,  how- 
ever, no  application  to  a  description  found  in  a  decree  of 
foreclosure,  or  in  a  conveyance  made  in  pursuance  thereof. 
Descriptions  of  land  found  in  judicial  decrees  or  sheriff's 
deeds  can  not  be  reformed  or  aided  by  invoking  the  chan- 
cery powers  of  the  court.  Lewis  v.  Owen^  64  Ind.  446 ; 
Dale  V.  Travellers  Ins.  Go.,  89  Ind.  473. 

Where  the  description  as  contained  in  a  mortgage  or  other 
instrument  is  imperfect  or  indefinite,  the  land  actually  mort- 
gaged or  conveyed  should  be  accurately  described  in  the 
hill  or  complaint  to  foreclose,  and  the  description  in  the 
decree  should  be  so  reformed  that  the  ofBcer  may  know  on 
what  land  to  execute  the  order  of  the  court.  Stt^le  v. 
Neighbert,  41  Ind.  344 ;  Jones  Mort.,  section  1462.  The 
sheriff  must  be  able  to  identify  the  property  from  the  de- 
scription contained  in  the  decree,  and  the  purchaser  can  only 
he  put  in  possession  of  the  land  definitely  described  in  the 
deed.  Ounningham  v.  McGollum,  98  Ind.  38;  Runnels  v. 
Kaylor,  95  Ind.  503. 

If  the  decree  and  deed  are  so  defective  that  it  can  not 
be  ascertained  by  inspection,  or  from  data  which  they  furnish, 
what  property  was  in  fact  sold,  or  if  in  order  to  ascer- 
tain the  intention  of  the  officer  in  selling,  it  becomes  neces- 
sary to  institute  an  extraneous  inquiry,  the  deed  is  void  for 
uncertainty.  Freeman  iJx.,  section  281.  Thus^  where  a 
tract  of  land  had  been  laid  off  into  town  lots,  some  of  which 
had  been  sold,  it  was  held  that  a  sale  by  the  sheriff  of  the 
owner's  interest  in  the  land,  described  generally,  was  too 
vague  to  convey  title  to  any  particular  lot.  Evans  v.  Ash- 
ley, 8  Mo.  177. 

It  can  not  be  ascertained  from  an  inspection  of  the  decree 
and  deed,  or  from  any  data  contained  therein,  whether  lot 
numbered  9  was  or  was  not  sold  to  the  plaintiff,  and  as  it  was 
incumbent  on  him  to  make  out  an  affirmative  title  before  his 
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right^  to  recover  was  established,  the  judgment  for  the  de- 
fendant was  right. 

Judgment  affirmed,  with  costs. 
FUed  June  20,  1890. 


No.  14,362. 

Sharp  et  al.  v.  Malia  et  al. 

fiPBCiAii  FiNDiNO. — Motion  to  Strike  Out  Parts  of.— New  TriaLr^A  motion  to 
strike  ont  parts  of  a  special  finding  is  not  authorized  by  any  rule  of 
practice.  Where  the  court  fails  to  find  all  tHe  facts  proven,  or  finds  the 
facts  contrary  to  the  evidence,  the  remedy  is  hy  motion  for  a  new  trial. 

County  Commisstonebs. — Drainage  Proceedings, — Appeal. — Bemanding  of 
Cause. — Where  the  appeal  from  the  board  of  commissioners  to  the  cir- 
cuit court  involves  a  particular  matter  embraced  in  one  or  more  issuesii 
it  is  the  duty  of  the  circuit  court  to  try  such  matter  de  novo,  and  to  ren- 
der a  final  judgment  thereon,  after  which  the  cause  may  be  remanded 
to  the  board  of  commissioners  for  further  proceedings  in  accordance 
with  the  judgment.  Where,  therefore,  on  appeal  the  questions  for  trial 
are  the  utility  of  a  ditch  and  the  legality  of  the  order  establishing  it, 
and  the  circuit  court  upon  a  trial  de  novo  finds  in  favor  of  the  petitioners 
on  the  question  of  utility,  and  in  favor  of  the  appellants  as  to  the  other 
question,  it  has  the  right  to  remand  the  cause  to  the  board,  with  direc- 
tions to  proceed  according  to  its  judgment. 

From  the  Pulaski  Circuit  Court. 

JV.  X.  Agnew  and  B.  Borders,  for  appellants. 

Coffey,  J. — This  was  a  proceeding  before  the  board  of 
commissioners  of  Pulaski  county  to  establish  and  construct 
a  public  ditch. 

Such  proceedings  were  had  before  the  board  that  it  or- 
dered the  establishment  and  construction  of  the  ditch  for 
which  the  petitioners  prayed,  from  which  order  the  appel- 
lants here  appealed  to  the  circuit  court.  In  the  circuit  court 
ihe  cause  was  tried  by  the  court,  which  made  a  special  finding 
of  the  facts  and  stated  its  conclusions  of  law  thereon. 
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It  appears  from  the  special  finding  of  facts  that,  on  the  27th 
day  of  August,  1887,  the  appellees  in  this  case  filed  with  the 
auditor  of  Pulaski  county  a  petition  praying  for  the  location 
of  a  public  ditch  in  Jefferson  township  in  said  county,  giving 
a  description  of  the  beginning,  course  and  terminus  of  the 
same.  At  the  September  term  of  the  board  of  commission- 
ers of  said  county  it  appointed  viewers  to  view  and  locate 
said  ditch^  if  found  of  public  benefit  and  utility.  Said  viewers 
filed  their  report  in  the  auditor^s  office  on  the  29th  day  of 
October,  1887.  The  report  found  that  the  ditch  would  be 
of  public  benefit  and  utility,  and  it  discloses  the  fact  that 
the  viewers  located  the  same,  and  performed  such  other  duties 
as  were  required  of  them  by  law.  The  ditch  as  located  by 
the  viewers  passed  through  the  lands  of  Mary  J.  Osgood  aqd 
D.  H.  Price,  among  other  land-owners,  but  neither  the  said 
Osgbod  nor  the  said  Price  was  made  a  party  to  the  proceed- 
ing to  establish  said  ditch,  by  notice  or  otherwise.  The  court 
further  found  that  said  proposed  ditch  would  be  of  public 
utility. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law 
that  the  order  of  the  board  of  commissioners  of  Pulaski 
county  accepting  the  report  of  the  viewers  and  establishing 
the  ditch  was  irregular,  erroneous  and  void. 

Upon  filing  the  special  finding  and  conclusions  of  law 
thereon,  the  appellants  moved  the  court  to  strike  out  so  much 
of  the  special  finding  as  related  to  the  utility  of  the  ditch^ 
which  motion  was  overruled. 

The  court  thereupon  entered  judgment  in  favor  of  the  ap- 
pellants for  their  costs,  and  setting  aside  the  order  of  the 
board  of  commissioners  of  Pulaski  county  establishing  said 
ditch,  and  ordered  the  cause  certified  back  to  the  board  of 
commissioners  for  their  action  according  to  law. 

The  appellants  moved  the  court  to  modify  the  judgment 
by  striking  therefrom  so  much  as  related  to  setting  aside  the 
order  of  the  board  of  commissioners,  and  ordering  the  cause 
certified  back  for  further  action  of  said  boards  leaving  a 
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simple  judgment  in  favor  of  the  appellants  for  costs.     This 
motion  was  overruled,  and  the  appellants  excepted. 

We  are  not  favored  with  a  brief  by  the  appellees,  and  for 
that  reason  we  are  not  informed  as  to  the  ground  upon  which 
the  circuit  court  based  its  rulings  in  their  favor. 

We  are  not  advised  of  any  rule  of  practice  which  author- 
izes a  motion  to  strike  out  parts  of  a  special  finding  of  facts. 
Should  the  court  fail  to  find  all  the  facts  proven,  or  find  the 
facts  contrary  to  the  evidence,  the  remedy  is  by  motion  for 
a  new  trial.     Levy  v.  ChittendeUy  120  Ind:  37. 

If  the  court  should  find  facts  not  involved  in  the  issues, 
such  facts  would  be  disregarded,  but  no  error  could  be  pred- 
icated upon  a  motion  to  strike  out  part  of  the  finding.  The 
court  did  not  err  in  this  case  in  overruling  the  motion  to 
strike  out  part  of  the  special  finding. 

The  only  remaining  question  presented  by  the  record  for 
our  consideration  relates  to  the  action  of  the  court  in  re- 
manding the  cause  to  the  board  of  commissioners  for  further 
action  by  that  body. 

It  appears  by  the  record  that  no  final  action  had  been  taken 
by  the  board  of  commissioners  at  the  time  this  appeal  was 
taken.  The  viewers,  for  some  reason  not  disclosed  in  the  rec- 
ord, failed  to  mention  in  their  report  the  names  of  two  of 
the  land-owners  over  whose  land  the  ditch  passed,  and  as  a 
result  they  were  not  notified  of  the  proceedings  by  the  county 
auditor.  Between  the  date  of  the  order  accepting  and  ap- 
proving the  report  of  the  viewers,  and  the  time  fixed  for  the 
final  report,  this  appeal  was  taken  to  the  circuit  court.  As 
the  report  of  the  viewers  did  not  contain  the  names  of  all 
the  owners  over  whose  land  the  ditch  passed,  it  was  error  in 
the  board  to  approve  it  and  establish  the  ditch,  but  as  the 
matter  had  not  passed  from  their  control,  the  question  is,  had 
the  circuit  court,  when  setting  aside  such  erroneous  order, 
the  power  to  remand  the  case  for  further  proceedings? 

In  the  statute  governing  appeals  from  the  board  of  com- 
missioners to  the  circuit  court,  it  is  provided  that  "  Such 
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court  shall  make  a  final  determination  of  the  proceeding  thus 
appealed,  and  cause  the  same  to  be  executed,  or  may  send  the 
same  down  to  such  board,  with  an  order  how  to  proceed,  and 
may  require  such  board  to  comply  with  the  final  determination 
made  by  such  court  in  the  premises/'  Section  5778,B.S.1881. 

In  the  case  of  MePheraon  v.  Leaihers,  29  Ind.  65,  and  in 
the  case  of  Mandlove  v.  Pavjf,  33  Ind.  605,  it  was  held  that 
the  circuit  court  could  not  remand  a  cause  to  the  board  of 
commissioners  for  trial  and  determination,  but  must  finally 
<letermine  it  as  an  original  action. 

In  the  case  of  Hardy  v.  McKinney,  107  Ind.  364,  the 
power  of  the  circuit  court  to  remand  a  cause  to  the  board  of 
commissioners  was  not  denied,  but  it  was  held  that  the  court 
before  remanding  such  cause  should  try  it  de  novo  and  ren- 
der the  proper  judgment. 

In  the  case  of  Sunier  v.  Miller,  105  Ind.  393,  after  quot- 
ing the  provisions  of  the  statute  above  set  out,  this  court 
said :  "  The  effect  of  such  statute  is  to  confer  a  very  broad 
discretion  upon  the  circuit  court.'' 

The  case  of  Bryan  v.  Moore,  81  Ind.  9,  is,  in  its  facts, 
similar  to  the  case  before  us.  In  that  case  the  appellees 
filed  a  petition  for  the  establishment  of  a  ditch.  Upon  a 
trial  the  board  of  commissioners  found  that  the  proposed 
<litch  was  not  of  public  utility,  and  dismissed  the  petition. 
Upon  appeal  to  the  circuit  court  the  cause  was  tried  by  a 
jury  who  returned  a  verdict,  to  the  effect  that  the  ditch,  if 
constructed,  would  be  of  public  utility.  Thereupon  the 
court  adjudged  that  the  ditch  was  of  public  utility,  and  or- 
dered that  the  cause  be  certified  back  to  the  board  of  com- 
missioners with  directions  to  appoint  appraisers,  as  required 
by  law.  This  court,  in  commenting  upon  the  action  of  the 
circuit  court,  said :  "  The  court  did  not  err,  we  think,  in 
overruliiig  appellant's  motion  to  modify  the  judgment  by 
striking  out  these  words,  'and  this  cause  is  ordered  to  be 
certified  to  the  board  of  commissioners,  with  directions  to 
appoint  appraisers.' "     After  quoting  the  statute  above  set 
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out,  the  court  said :  ^^  It  will  be  seen  from  this  section  of  the 
statute,  that  the  judgment  of  the  court,  in  the  particular  com- 
plained of, was  fully  authorized  by  law,and  we  think  thatit  was 
peculiarly  the  right  and  proper  judgment  in  the  case  at  bar/' 

The  rule  to  be  deduced  from  all  these  cases  would  seem  to 
be  that  where  the  appeal  in  volves  a  particular  matter  embraced 
in  one  or  more  issues,  it  is  the  duty  of  the  circuit  court 
to  try  such  matter  de  novo  and  to  render  a  final  judgment 
thereon,  afler  which  the  cause  may  be  remanded  to  the  board 
of  commissioners  for  further  proceedings  in  accordance  with 
such  judgment. 

In  proceedings  of  this  kind  the  board  of  commissioners 
acquires  jurisdiction  over  the  subject-matter  by  the  filing  of 
the  petition.  It  acquires  jurisdiction  over  the  parties  inter- 
ested by  the  report  of  the  viewers,  and  the  statutory  notice 
issued  by  the  auditor  on  such  report.  The  questions  for 
trial,  on  appeal,  in  this  case,  were  the  questions  of  utility 
and  the  legality  of  the  order  of  the  board  in  establishing 
the  ditch.  These  questions  were  tried  by  the  court  denovo 
and  it  found  in  favor  of  the  petitioners  on  the  question  of 
utility,  knd  in  favor  of  the  appellants  on  the  other  question, 
and  thereupon  entered  a  final  judgment  setting  aside  the  or- 
der of  the  county  board  establishing  the  ditch.  This  was  a 
final  disposition  of  all  the  questions  involved  in  the  appeal. 
It  would  have  been  more  formal  had  the  court  remanded  the 
cause  with  directions  to  appoint  new  viewers  or  to  refer  the 
matter  to  the  old  ones,  but  the  appellants  did  not  move  to 
modify  the  judgment  in  this  respect.  The  motion  of  the 
appellants  called  in  question  the  right  to  remand  the  cause 
in  any  event.  The  court,  we  think,  did  right  in  overruling 
this  motion.  The  circuit  court  having  tried  and  finally  de- 
termined all  the  questions  involved  in  the  appeal,  had  the 
right  to  remand  the  cause  to  the  board  of  commissioners 
with  directions  to  proceed  according  to  its  judgment. 

Judgment  affirmed. 

Filed  June  20, 1890. 
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Laibd  et  al.  v.  Davidson. 

Frattdulbnt  CoKVEYAXCB.—Htuband  and  Wi/e,—TUU  to  JVop«rty  TVom- 
/erred, — Eoidenoe. — A  wife  broaght  an  action  against  a  constable  and 
the  creditors  of  her  husband  to  recover  the  possession  of  personal  prop- 
erly taken  under  execution  against  the  husband.  The  theory  of  the 
defendants  was  that  any  title  which  the  plaintiff  had  to  the  property 
was  acquired  through  her  husband  in  fraud  of  his  creditors. 

Heldf  that  it  was  competent  for  the  defendants  to  prove  that  a  certain 
mare — part  of  the  property  levied  upon — was  kept  in  a  stable  which 
was  under  the  control  of  the  husband  as  tenant. 

Same. — Husband  and  Wife. — Loan, —  Promiasory  Note  for.  —  I\^erence  </ 
wye, — From  whatever  source  the  wife  acquired  money,  so  that  its  ac- 
quisition was  not  tainted  with  bad  faith,  she  had  a  right  to  loan  it  to 
her  husband  and  take  his  promissory  note  therefor;  and,  when  in  fail- 
ing circumstances,  he  had  a  right  to  prefer  her  to  the  exclusion  of  other 
creditors. 

Samb. — OwU  Action, — Evidence. — Ih-eponda'anee, — In  a  civil  action,  when- 
ever the  plaintiff  has  a  preponderance  of  evidence  in  his  favor  as  to 
any  fact  as  to  which  he  has  the  onus,  he  is  entitled  to  have  that  fact 
found  in  his  favor. 

From  the  Fountain  Circuit  Court. 

M.  E.  Olodfelter.  J.  A.  Lindley,  J.  L.  Griffiths  and  A.  F, 
Potts,  for  appellants. 

H.  H.  Dochterman,  T.  F.  Davidson  and  J.  W.  Newliuj  for 
appellee. 

Berkshire^  C.  J. — This  was  an  action  instituted  by  the 
appellee  to  recover  the  possession  of  certain  personal  prop- 
erty. 

John  F.  Davidson  and  the  appellee  were  husband  and  wife^ 
the  appellant  Laird  was  a  constable  of  Cain  township^  Foun- 
tain county.  John  D.  Moore  had  obtained  a  judgment  against 
said  John  F.  Davidson  before  a  justice  of  the  peace  of  said 
township.  Bufus  K.  Syfers  and  Frank  A.  McBride  had  ob- 
tained two  judgments  before  the  same  justice  against  said 
Davidson.  Fxecutious  having  been  issued  upon  said  judg- 
ments, they  were  placed  in  the  hands  of  said  constable,  and 
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by  virtue  of  the  authority  therein  given,  he  levied  the  same 
upon  the  said  property. 

Upon  the  issues  joined  the  question  presented  for  trial  was 
as  to  whether  the  appellee  or  the, said  John  F.  Davidson  was 
the  owner  of  the  property. 

The  question  having  been  submitted  to  a  jury,  a  verdict 
was  returned  for  the  appellee,  and,  over  a  motion  for  a  new 
trial,  judgment  was  rendered  in  accordance  with  the  verdict. 

The  only  error  alleged  to  which  our  attention  has  been 
called  rests  upon  the  court's  action  in  overruling  the  motion 
for  a  new  trial.  But  several  questions  are  presented  for  our 
consideration. 

The  theory  of  the  appellants  was  that  any  claim  or  title 
which  the  appellee  had  or  held  to  the  property  was  acquired 
through  her  husband,  and  in  fraud  of  his  creditors. 

On  the  trial  of  the  cause  the  appellants  offered  to  prove 
that  a  certain  sorrel  mare  levied  upon,  before  and  at  the  time 
of  the  levy,  was  kept  in  a  stable  building  which  the  said 
John  F.  Davidson  had  under  his  control  as  a  tenant ;  that 
he  paid  the  rent  therefor,  and  took  receipts  for  payments  of 
rent  in  his  own  name.  The  trial  court  sustained  objections 
to  this  evidence,  and  refused  to  hear  it.  In  this  ruling  we 
think  the  court  erred. 

It  is  true  the  offered  evidence  may  be  regarded  as  some- 
what insignificant  in  its  character,  but  this  court  said  long ' 
ago,  that  '^  Fraud  may  be  deduced  not  only  from  jdeceptive 
or  fiilse  representations,  but  from  facts,  incidents  and  cir- 
cumstances, which  may  be  trivial  in  themselves  but  decisive 
in  the  given  case  of  a  fraudulent  design."  Peter  v.  Wright, 
6  Ind.  183. 

While  the  circumstances  which  the  appellants  offered  to 
prove  would  not,  as  between  husband  and  wife,  6rdinarily 
be  entitled  to  the  same*  weight  as  in  a  case  where  that  rela- 
tion does  not  exist,  it  was  a  question  for  the  jury  to  consider 
as  to  who  had  possession  of  the  animal,  and  was  exercising 
control  over  it ;  most  certainly  if  the  animal  had  been  in 
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the  exclusive  possession  and  control  of  the  appellee  after  she 
claimed  to  have  purchased  it,  this  would  have  been  a  mate- 
rial circumstance  for  her  to  have  proven. 

In  view  of  the  other  cirpumstances  proven,  and  the  rule 
as  above  stated,  we  are  not  at  liberty  to  hold  that  the  error 
was  a  harmless  one. 

We  do  not  think  that  the  court  erred  in  refusing  to  give 
instructions  numbered  5,  6,  and  8,  asked  by  the  appellants. 
No  difference  from  what  source  the  appellee  acquired  money, 
so  that  such  acquisition  was  not  tainted  with  bad  faith,  she 
had  a  perfect  right  to  loan  it  to  her  husband,  and  take  his 
promissory  note  therefor;  and  thereafter,  and  when  in  fail- 
ing circumstances,  he  had  a  right  to  prefer  her  to  the  exclu- 
sion of  other  creditors.  We  think  these  are  not  debatable 
questions.  See  Dice  v.  Irvin,  110  Ind.  661 ;  Wilson  v.  Wil- 
son, 113  Ind.  415. 

The  court  committed  no  error  in  refusing  to  give  the  7th 
instruction  requested  by  the  appellant. 

The  appellee  wa<s  not  required  to  establish  any  proposition 
involved  in  the  issues  by  a  greater  weight  of  evidence  than 
a  preponderance. 

This  was  a  civil  action,  and  whenever  the  appellee  had  the 

preponderance  of  evidence  in  her  favor,  as  to  any  fact  as  to 

which  she  had  the  onibSy  she  was  entitled  to  have  that  fact 

*  found  in  her  favor.     See  Elliott  v.  VanBuren,  33  Mich.  49  ; 

Gontinental  Ins.  Co,  v.  Jachnichen,  110  Ind.  59. 

The  case  of  Rovoell  v.  Klein^  44  Ind.  290,  to  which  our 
attention  has  been  directed,  and  from  which  the  language 
of  the  instruction  was  borrowed,  does  not  give  the  instruc- 
tion support.  There  the  question  was  as  to  whether  or  not 
the  wife  should  be  bound  to  her  prejudice  by  the  declarations 
and  acts  of  her  husband,  on  the  theory  that  he  was  acting  as 
her  authorized  agent ;  while,  in  the  case  at  bar,  we  have  the 
question  reversed. 

Sufficient  reasons  will  readily  occur  to  the  mind  of  any 
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court  for  demanding  stricter  proof  in  the  one  class  of  cases 
than  in  the  other  as  to  the  fact  of  the  husband's  agency. 

Cases  of  the  class  to  which  Howell  v.  Klein,  supra,  belongs^ 
for  obvious  reasons^  may  be  regarded  as  exceptional^  so  far  as 
the  question  of  the  husband's  agency  is  concerned ;  but  even 
in  that  class  of  cases  the  exception  consists  in  the  quality  of 
the  evidence  necessary  to  establish  the  fact,  and  not  in  its 
degree* 

We  do  not  think  the  court  erred  in  refusing  to  give  the 
9th  instruction  requested  by  the  appellants,  for  the  reason 
that  the  court,  by  its  own  instructions,  covered  the  ground. 

It  is  our  opinion  that  the  court  erred  in  refusing  to  give 
instructioti  numbered  13. 

If  the  Ellis  notes,  which  made  up  the  principal  part  of  the 
consideration  for  the  stock  of  goods  levied  upon,  belonged 
to  John  F.  Davidson,  in  that  proportion  he  paid  the  consid- 
eration, and  became  pro  tanto  the  owner  of  the  property ;. 
and,  as  his  property,  it  became  subject  to  execution. 

Upon  the  hypothesis  embraced  in  the  said  instruction, 
John  F.  Davidson  was  the  owner  of  the  notes.  The  instruc- 
tion was  pertiqent  to  the  evidence. 

Whether  or  not  negotiable  paper  may  be  endorsed  so  as  to- 
pass  the  title  thereto,  without  passing  from  the  actual  pos- 
session of  the  indorser,  is  a  question  we  need  not  decide. 

Because  of  the  errors  named,  the  judgment  must  be  re«^ 
versed. 

Judgment  reversed,  with  costs. 

FUed  Jane  20, 189a 
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Sfeoial  Vbbdiot.— 12e9tie8</or  Written  Instrudicn. — ^It  is  not  error  for  the 
court  to  grant  a  request  for  a  special  verdict,  which  is  made  after  the 
party  preferring  the  request  has  asked  the  court  to  instruct  the  jury  in 
writing,  and  after  the  questions  of  law  to  be  embraced  in  the  instruc- 
tions have  been  discussed,  as  the  court  has  the  right  to  require  the  juiy 
to  return  a  special  verdict  without  any  request  from  either  part^. 

CoiinriLACT. — Statute  of  Frauds, — Conjtract$not  to  be  Performed  within  One  Tear. 
— BBr/ormanee  by  One  cfthe  Forties. — The  statute  prohibiting  the  making 
of  oral  contracts  not  to  be  performed  within  one  year,  has  no  applica- 
tion to  contracts  which  have  been  fully  performed  by  one  of  the  parties. 

Same. — Lease, — Three  Years  or  Under. — A  parol  lease  for  a  period  not  ex- 
ceeding three  years  is  not  within  the  statute  of  frauds.  Section  4904^ 
R.  S.  1881. 

Same. — A  contract  within  the  statute  of  frauds  is  not  void,  but  voidable. 

Same. — Brood  Mares.-^  Keeping  of. — Postponement  cf  SettlemenL — A  parol 
agreement  made  in  1877  by  the  vendee  to  keep  mares  for  breeding  pur- 
poses until  1891,  each  party  furnishing  a  part  of  the  feed,  with  a  post- 
ponement of  a  settlement  to  the  latter  date,  is  within  the  statute  of 
frauds. 

Same. — Sale. — Ddveery  ^  PoBsessum  io  Vendee. — A  parol  contract  of  sale  of 
a  one-half  interest  in  a  certain  number  of  mares,  where  the  possession 
is  delivered  to  the  vendee,  is  not  within  the  statute  of  frauds. 

Same. — Where  there  are  a  number  of  contracts  made  at  the  same  time, 
and  are  parts  of  the  same  transaction,  some  of  which  are  within  the 
statute  of  frauds  and  the  others  not,  and  they  are  of  such  a  nature  that 
they  can  reasonably  be  considered  as  separate,  those  which  are  not 
within  the  statute  will  be  enforced  though  the  others  may  fall  within  the 
statute. 

Partnership. — Broperty  Kept  for  Carrying  on  the  Business.— Sale  of. — Where 
the  property  of  a  partnership  is  kept  for  the  purpose  of  carrying  on  a 
particular  business,  neither  partner  has  the  right  to  sell  the  entire 
property,  the  power  of  sale  being  confined  to  those  things  kept  for 
sale. 

From  the  Benton  Circuit  Court. 

W.  D.  Wallace,  8.  P.  Baird  and  U.  Z,  Wiley,  for  appel- 
lant. 

E.  P.  Hammond,  M.  W.  Walker,  D.  Fraser,  L  H.  Phares 
and  W,  B.  Av^tin,  for  appellee. 
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Coffey,  J. — This  was  an  actiou  by  the  appellant  against 
the  appellee  to  recover  the  possession  of  forty  brood  mares 
described  in  the  complaint.  The  complaint  alleges  that  he 
is  the  owner  and  entitled  to  the  possession  of  the  property, 
and  that  the  appellee  unlawfully  detains  the  possession 
thereof  from  him. 

« 

The  cause  was  submitted  to  a  jury,  who  returned  the  fol- 
lowing special  verdict : 

^'  State  of  Indiana,  )      , 
Benton  County.     J 

'' Benton  Circuit  Court,  September  term,  1887. 

'^  James  A.  Ix) wman  ) 

vs.  VNo.  1032. 

Frederick  Sheets,  j 

"  We,  the  jury,  having  been  instructed  to  return  a  special 
verdict  herein,  find  the  facts  to  be  as  follows : 

"About  the  8th  day  of  April,  1887,  one  Leroy  Templeton 
was  the  absolute  owner  of  the  forty  mares  in  controversy  in 
this  case,  and  on  that  day  bargained  to  the  defendant  Sheets 
a  one-half  interest  in  said  mares,  at  and  for  the  price  of  forty- 
five  dollars  for  each  of  said  mares,  said  mares  in  said  bargain 
being  valued  at  ninety  dollars  each. 

''  By  the  terms  of  said  sale  said  defendant  was  to  have 
possession  and  care  and  control  of  said  mares,  and  was  to 
keep  the  same  until  March  1st,  1891. 

"  Said  Templeton  was  to  furnish  pasture  for  the  same  until 
October  1st,  1887,  after  which  the  feed  for  said  animals  was 
to  be  furnished  at  an  equal  expense  of  said  Templeton  and 
said  defendant. 

"  Said  defendant,  from  the  time  of  making  said  bargain, 
was  to  look  after  and  have  the  control  and  possession  of  said 
mares  in  the  pasture  furnished  by  said  Templeton,  up  to 
October  1st,  1887,  add  was  thereafter  to  continue  to  feed  and 
take  care  of  said  animals,  and  to  have  the  possession  of  the 
same.  Said  Sheets  was  to  pay  said  Templeton  interest  at 
Vol.  124.— 27 
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seven  per  cent,  on  the  purchase-price  of  said  mares  from  Oc- 
tober  Ist,  1887,  ^nd  was  to  have  the  option  to  pay  said  pur- 
chase-money when  he  saw  proper  on  or  before  March  Ist, 
1891.  On  March  1st,  1891,  the  interest  of  said  parties  in 
said  mares,  and  the  proceeds  thereof,  were  to  be  equal,  after 
accounting  to  each  party  for  his  portion  of  the  expense,  and 
also  after  payment  to  Templeton  by  the  defendant  of  the  pur- 
chase-price for  the  one-half  interest  thereof,  with  interest^ 
if  the  same  had  not  been  previously  paid. 

^^  By  the  terms  of  said  bargain,  said  mares  were  to  be  kept 
exclusively  for  breeding  purposes,  and  were  not  to  be  worked 
or  sold,  broke  or  traded  by  either  party  prior  to  March  Ist^ 
1891,  except  by  consent. 

'^  Said  bargain  was  not  in  writing. 

''  Pursuant  to  said  contract  said  Templeton,  on  the  same 
day  that  it  was  made,  to  wit,  about  April  8th,  1887,  deliv- 
ered possession  of  said  mares  to  said  Sheets,  who  remained 
in  the  possession  and  care  of  the  same,  having  the  same  in  a. 
pasture  furnished  by  said  Templeton,  in  said  county,  until 
the  16th  day  of  June,  1887,  when  said  Templeton  and  said 
plaintiff,  without  the  knowledge  or  consent  of  said  SheetSjt 
took  said  mares  from  said  pasture  and  placed  them  in  a  past- 
ure of  the  plaintiff^s,  about  half  a  mile  distant  from  where 
they  were  taken. 

"  The  possession  of  said  property  was  taken  by  said  Low- 
man  under  a  sale  made  to  him  by  said  Templeton,  on  the 
16th  day  of  June,  1887,  on  which  day  said  Templeton  sold 
said  property  to  said  Lowman  for  the  sum  of  thirty-four 
hundred  dollars,  to  be  paid  by  said  Lowman  in  six  months 
after  said  date,  which  was  evidenced  by  a  promissory  note, 
executed  by  plaintiff  to  Templeton,  payable  in  a  bank  in  this 
State,  which  said  note  is  still  held  by  said  Templeton,  and  is 
still  wholly  unpaid. 

*^  Said  Sheets  had  no  notice,  knowledge  or  information  of 
said  sale  by  Templeton  to  the  plaintiff  until  after  the  same 
was  made,  and  the  possession  of  said  property  taken  by  the 
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plaintiff  as  aforesaid ;  nor  did  he  ever  afterwards  consent  to 
the  same. 

''On  the  22d  day  of  June^  1887^  said  defendant,  without 
objection  or  resistance,  took  said  mares  from  plaintiff  ^s 
pasture,  where  plaintiff  had  put  them,  as  aforesaid,  and  put 
them  in  his,  said  defendant's,  own  pasture,  on  Fowler  &  Van 
Natta's  farm  in  said  county,  the  same  being  about  four  miles 
from  the  pasture  where  said  animals  were  when  taken  by  the 
plaintiff  as  aforesaid,  and  about  the  same  distance  from  the 
plaintiff's  said  pasture  from  which  they  were  taken  by  the 
defendant  as  aforesaid. 

''  While  said  animals  were  in  the  possession  of  the  defend- 
ant as  aforesaid,  said  plaintiff,  on  the  22d  day  of  June,  1887, 
before  the  commencement  of  this  action,  demanded  said  prop- 
erty of  said  defendant,  but  said  defendant  refused  to  deliver 
him  the  possession  thereof. 

**  Said  plaintiff  on  the  same  day  commenced  this  action, 
and  upon  a  writ  of  replevin  herein  issued  and  upon  the 
plaintiff's  undertaking,  approved  by  the  sheriff,  said  sheriff, 
on  said  writ,  delivered  said  property  to  the  plaintiff  who,  by 
virtue  of  said  delivery  of  possession,  has  since  retained  and 
is  now  in  the  possession  of  said  property. 

''  Said  property  is  now  of  the  aggregate  value  of  (3,400. 
At  the  same  time  of  making  the  sale  of  a  half  interest  in 
said  mares  to  said  Sheets,  said  defendant  and  said  Templeton 
entered  into  a  bargain  whereby  said  Templeton  was  to  lease 
to  said  Sheets  SOO  acres  of  real  estate,  owned  by  said  Tem- 
pleton, in  said  county,  for  the  term  of  three  years,  to  com- 
mence on  the  1st  day  of  March,  1888. 

"  Said  lands  were  the  north  half  of  each  of  two  adjoining 
sections  owned  by  said  Templeton,  one  lying  immediately 
east  of  the  other,  and  the  southwest  quarter  of  said  east  sec* 
tion — the  precise  location  of  said  lands  so  leased  was  well 
understood  and  agreed  to  by  the  parties  at  the  time  of  mak- 
ing said  bargain. 

''  By  the  terms  of  said  bargain  said  land  was  to  be  culti- 
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vated  in  corn,  oats,  pasture  and  meadow,  as  said  Sheets  might 
determine,  and  as  rent  for  the  same  said  -Sheets  was  to  de- 
liver to  said  Templeton,  on  said  premises,  one-third  of  the 
corn  raised  thereon  in  the  crib,  one-third  of  the  oats  in  the 
bin,  aiid  three-fifths  of  the  hay  in  the  stack,  and  to  pay  $2.50 
per  acre  for  all  the  pasture  except  thirty  acres,  for  which  no 
charge  was  to  be  made. 

^^Said  Templeton  was,  before  March  1st,  1888,  to  move  a 
house  from  a  designated  part  of  said  premises  to  another 
designated  pfirt  thereof,  and  to  put  the  same  in  a  tenantable 
condition,  at  an  expense  of  not  exceeding  $300. 

"At  the  same  time  that  Templeton  sold  a  half  interest  in 
daid  mares,  as  aforesaid,  and  at  the  same  time  that  he  leased 
said  defendant  said  real  estate  as  aforesaid,  said  Templeton 
and  defendant  entered  into  a  bargain  whereby  it  was  agreed, 
by  and  between  them,  that  such  portions  of  the  hay  and 
grain  as  should  be  raised  upon  said  leased  premises  by  said 
defendant,  as  the  parties  should  determine,  should  be  fed  to 
stock,  which  stock  was  to  be  purchased  from  year  to  year  by 
said  parties,  with  money  to  be  borrowed  by  them  jointly ; 
and  to  be  taken  care  of  by  said  defendant  on  said  premises, 
the  expense  of  feeding  the  same  to  be  borne  by  Templeton 
and  the  defendant  equally,  and  the  net  profits  thereof  to  be 
divided  between  them  equally.  ^ 

'^  Said  mares  were  also  to  be  kept  on  said  leased  premises 
after  March  Ist,  1888. 

"  None  of  said  bargains  were  in  writing. 

'^  Said  sale  of  a  half  interest  in  said  mares,  by  said  Tem- 
pleton to  said  defendant,  would  not  have  been  made  if  said 
Templeton  had  not  at  the  same  time  leased  said  defendant 
said  real  estate  as  aforesaid ;  but  said  sale  of  said  half  interest 
in  said  mares  to  said  defendant  and  said  lease  of  said  real 
estate  were  in  nowise  dependent  upon  said  other  contract, 
and  would  have  been  made  though  said  other  contract  had 
not  been  made. 

"  If,  upon  the  foregoing  facts,  the  law  is  with  the  defend- 
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ant,  then  we  find  for  the  defendant,  that  the  property  in  con- 
troversy should  be  returned  to  him,  or  if  return  thereof  can 
not  be  had,  that  he  should  have  judgment  for  one-half  the 
value  of  the  mares  described  in  the  complaint. 

"  Thomas  S.  Lamb,  Foreman. 

*'But  if,  upon  the  foregoing  facts,  the  law  is  with  the 
plaintiff,  then  we  find  for  the  plaintiff,  that  he  keep  and  re- 
tain possession  of  the  property  in  controversy,  and  that  he 
recover  from  the  defendant  one  cent  for  his  damages  herein. 

"  Thomas  S.  Lamb,  Foreman." 

The  appellant  moved  the  court  for  judgment  in  his  favor, 
on  the  special  verdict,  which  was  overruled.  The  court  sus- 
tained a  motion  by  the  appellee  for  judgment  in  his  favor  on 
this  verdict,  and  rendered  judgment  for  a  return  of  the  prop- 
erty. 

The  errors  assigned  are : 

1st.  That  the  court  erred  in  overruling  appellant's  motion 
for  judgment  in  his  favor  on  the  special  verdict  of  the  jury. 

2d.  That  the  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  venire  de  novo. 

3d.  That  the  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial. 

4th.  That  the  court  erred  in  overruling  the  appellant's  mo- 
tion to  arrest  the  judgment. 

5'th.  That  the  court  erred  in  sustaining  the  appellee's  mo- 
tion for  judgment  in  his  fisivor  on  the  special  verdict  of  the 

jury- 

The  first  objection  with  which  we  are  met  is,  that  the  court 
erred  in  directing  the  jury  to  return  a  special  verdict. 

It  appears  by  the  record  that  after  the  close  of  the  evi- 
dence in  the  cause,  each  of  the  parties  requested  the  court  to 
instruct  the  jury  in  writing,  and  to  indicate  before  argument 
what  instruction  would  be  given.  After  the  close  of  the  ar- 
gument in  the  effort  to  settle  on  the  instruction,  but  before 
the  court  had  announced  its  conclusion,  the  appellee  re- 
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quested  that  the  jury  be  required  to  return  a  special  verdict, 
which  request  was  granted. 

It  is  claimed  by  the  appellant  that  by  requesting  the  court 
to  instruct  the  jury  in  writing,  and  by  entering  upon  the  dis- 
cussion of  the  questions  of  law  to  be  embraced  in  such  in- 
structions, the  appellee  waived  his  right  to  a  special  verdict, 
and  that  the  court,  for  that  reason,  erred  in  granting  his 
request. 

It  is  unnecessary  to  decide  whether  it  would  have  been 
error  in  the  court  to  refuse  the  request  of  the  appellee  for  a 
special  verdict,  coming  at  the  time  it  did,  but  it  was  certainly 
not  error  to  grant  it.  Indeed,  the  court  had  the  right 
to  require  the  jury  to  return  a  special  verdict,  without  any 
request  from  either  party.  Weatherly  v.  Higgins,  6  Ind. 
73. 

It  is  earnestly  contended  by  the  appellant,  in  an  able  brie^ 
that  the  contract  found  by  the  jury  is  within  the  statute  of 
frauds,  and  that  it  is,*  therefore,  void. 

It  is  found  by  the  jury,  as  we  understand  their  verdict, 
that  the  contract  to  purchase  stock,  to  be  fed  on  the  farm, 
has  no  connection  with  the  other  agreements  between  the 
parties,  and,  hence,  that  agreement  does  not  call  for  any  con- 
sideration  at  our  hands.  The  contracts  under  which  the 
question  for  decision  arises  are  : 

First.  The  contract  by  which  Templeton  sold  to  the  ap- 
pellee a  one-half  interest  in  the  property  in  controversy  for 
an  agreed  price,  and  delivered  to  him  the 'possession. 

Second.  The  contract  by  which  Templeton  leased  to  the 
appellee  the  land,  described  in  the  verdict,  for  the  term  of 
three  years,  and 

Third.  The  contract  by  the  terms  of  which  the  appellee 
was  to  keep  the  mares  in  controversy  and  breed  them  for  a 
period  of  more  than  one  year. 

The  sale  and  delivery  of  a  one-half  interest  in  the  mares 
in  controversy  is  not  within  the  statute  of  frauds,  because  it 
was  fully  executed  by  Templeton. 
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The  statute  prohibiting  the  making  of  contracts  not  to  be  per- 
formed within  one  year,  has  no  application  to  contracts  which 
have  been  fully  performed  by  one  of  the  parties.  Browne 
Statute  of  Frauds,  section  287 ;  Donellan  v.  Ready  3  Barn. 
&  Ad.  899 ;  »mitk  v.  Neale,  2  C.  B.  N.  S.  67 ;  Holbreoh  v. 
Armstrong,  10  Maine,  31;  Bell  v.  HeiviU,  24  Ind.  280; 
Wolke  V.  Fleming,  103  Ind.  105. 

Nor  is  the  lease  of  the  land  within  the  statute  of  frauds, 
as  the  statute  expressly  exempts  leases  for  a  period  not  ex- 
ceeding three  years.     Section  4904,  R.  S.  1881. 

This  is  not  an  action  hy  either  party  to  enforce  the  con- . 
tract.    A  contract  within  the  statute  of  frauds  is  not  void,  but 
merely  voidable.     Schierman  v.  Becketty  88  Ind.  52 ;  Day  v. 
Wilson,  83  Ind.  463. 

In  the  latter  case  cited  it  was  held  that  where  a  party  had 
paid  money  on  a  parol  contract  for  the  purchase  of  land,  the 
money  could  not  be  recovered  back  unless  the  vendor  re- 
fused to  convey. 

It  being  settled  that  the  contract  for  the  sale  of  the  prop- 
erty in  controversy  was  not  within  the  statute  of  frauds,  find 
that  it  vested  the  title  to  the  undivided  one-half  of  the  prop- 
erty in  the  appellee,  the  question  arises  as  to  what  is  the  ef- 
fect of  the  repudiation  of  the  agreement  to  keep  the  prop- 
erty for  a  period  of  more  than  one  year  for  breeding  pur- 
poses by  Templeton,  when  the  appellee  is  ready  and  willing 
to  carry  out  the  contract  on  his  part. 

We  think,  for  the  purposes  of  this  case  at  least,  that  it 
must  be  held  that  the  agreement  to  keep  the  mares  for  breed-  , 
ing  purposes  until  1891,  each  party  furnishing  a  part  of  the 
feed,  with  postponement  of  a  settlement  to  that  date,  is 
within  the  statute  of  frauds,  unless  it  be  held  that  such  con- 
tract creates  a  partnership.  Stephenson  v.  Arnold,  89  Ind. 
426 ;    Wolke  v.  Fleming ^  supra. 

If  the  contract  between  the  parties  created  a  partnership, 
then,  according  to  some  of  the  authorities,  it  is  not  within 
the  statute.     Wood  Statute  of  Frauds,  p.  500,  section  281. 
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But,  conceding  that  the  statute  applies  to  this  contract,  did 
the  repudiation  of  it  by  Templeton  divest  the  title  of  the  ap- 
pellee to  the  property  in  controversy  ? 

We  are  of  the  opinion  that  the  contract  to  kaep  the  mares 
involved  in  this  suit  until  1891  Js  so  far  separated  from  and 
independent  of  the  other  contracts  found  by  the  jury,  that 
the  repudiation  of  it  by  the  appellant  can  not  deprive  the 
appellee  of  the  benefits  he  has  acquired  under  the  other  con- 
tracts which  are  not  within  the  statute  of  frauds,  without  his 
consent. 

Where  there  are  a  number  of  contracts^  made  at  the  same 
time,  and  as  parts  of  the  same  transaction,  some  of  which 
are  within  the  statute  of  frauds  and  the  others  not,  and  they 
are  of  such  a  nature  that  they  can  reasonably  be  considered 
as  separate,  those  which  are  not  within  the  statute  will  be  en- 
forced though  the  others  may  fall  within  the  statute.  Browne 
Statute  of  Frauds,  section  143,  et  seq. 

In  such  cases  it  is  not  so  important  to  ascertain  whether 
the  one  contract  would  not  have  been  entered  into  without 
ther  other,  as  to  ascertain  whether  they  are,  in  their  nature, 
^separate  and  distinct. 

In  this  case  if  the  contract  had  been  for  the  leasing  of  the 
land  described  in  the  verdict  for  the  period  of  three  years, 
coupled  with  an  agreement  on  the  part  of  Templeton  to  build 
a  house  on  the  premises  during  the  second  year,  it  could  not 
be  reasonably  contended  that  Templeton  could  defeat  the 
appellee's  tenancy  by  a  refusal  to  erect  the  house,  though  it 
should  plainly  appear  that  the  one  contract  would  not  have 
been  made  without  the  other. 

So  we  think  Templeton  could  not  divest  the  title  of  the 
appellee  in  the  mares  in  controversy  by  a  refusal  to  carry  out 
the  agreement  in  relation  to  keeping  them  until  1891.  It  is 
probably  true  that  the  appellee  could  not  maintain  an  action 
against  him  for  such  refusal,  but  we  do  not  think  this  fact 
affects  the  title  which  the  appellee  acquired  by  a  contract 
which  is  not  affected  by  the  statute  of  frauds. 
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Having  reached  the  conolasion  that  the  appellee  is  the 
owner  of  an  undivided  interest  in  the  property  in  contro* 
versy,  it  follows  that  appellant  can  not  maintain  this  action 
unless  he  acquired  the  whole  title  to  the  same  by  his  purchase 
from  Templeton.  MilU  v.  McUoU,  43  Ind.  248  ;  Lacy  v. 
Weaver  J  49  Ind.  373 ;  Brarioh  v.  Wiseman,  51  Ind.  1 ;  Schenck 
V.  Long,  67  Ind.  579. 

It  is  contended  by  the  appellant  that  Templeton  and  ap- 
pellee were  partners,  and  that,  as  such,  either  partner  had  the 
right  to  sell  the  property  owned  by  the  firm,  and  confer  a 
good  title,  and  that  by  his  purchase  from  Templeton  he  ac* 
quired  the  title  to  the  whole  of  the  property  in  controversy, 
and  has  a  right  to  its  possession. 

We  do  not  deem  it  necessary  to  decide  whether  tl;ie  con- 
tract between  the  parties  was  one  of  partnership  or  not,  as 
the  appellant  had  no  power  to  sell  the  entire  property, 
whether  it  was  held  as  partnership  property  or  otherwise. 
The  partnership,  if  one  existed,  was  not  one  in  whic)i  the 
parties  contemplated  a  sale  of  the  property  here  involved, 
but  it  was  one  in  which  this  property  was  to  be  kept  for  the 
purpose  of  carrying  on  a  particular  business.  In  such  case 
neither  party  had  the  power  to  sell  the  entire  property.  Bates 
Partnership,  section  401 ;  Hemtt  v.  Sturdevant,  4  B.  Mon. 
453 ;  Cayton  v.  Hardy,  27  Mo.  536 ;  Mussey  v.  Holt,  24  N. 
H.  248;  Hudson  v.  McKenzie,  1  E.  D.  Smith,  358. 

Mr.  Bates,  in  his  valuable  work  on  Partnerships,  in  treat- 
ing this  subject  in  the  section  above  cited,  says :  '^Butl 
have  no  doubt  but  that  the  power  of  sale  must  be  confined 
to  those  things  held  for  sale,  and  that  the  scope  of  the  busi- 
ness does  not  include  the  sale  of  property  held  for  the  pur- 
poses of  the  business,  and  to  make  a  profit  out  of  it,  and 
that  this  only  is  the  true  rule.*' 

It  follows  from  what  we  have  said  that  the  court  did  not 
err  in  overruling  the  motion  of  the  appellant  for  judgment 
in  his  favor  on  the  special  verdict  of  the  jury,  nor  did  the 
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ooart  err  in  sustaining  the  motion  of  the  appellee  for  judg- 
ment in  his  favor  on  said  verdict. 

It  is  contended  that  the  special  verdict  before  us  does  not 
find  on  all  the  issues  in  the  case,  and  for  that  reason  the 
court  erred  in  overruling  the  motion  for  a  venire  de  novoy  but 
we  think  the  verdict  covers  all  the  issues  presented  b^  the 
pleadings  in  the  cause,  and  that  it  is  not  subject  to  the  ob- 
jection urged  against  it. 

The  court,  over  the  objection  of  the  appellant,  permitted 
the  appellee  to  prove  certain  declarations,  made  by  himself, 
in  relation  to  the  ownership  of  the  property  in  controversy. 
But  these  declarations  were  made  while  in  possession  of  the 
property,  and  under  the  rule,  as  settled  in  the  cas^  of  Bun-- 
ndl  V.  Siudebaker,  88  Ind.  338,  Kuhns  v.  Gates,  92  Ind.  66, 
MeOonnell  v.  Hannah,  96  Ind.  102,  and  Oreighton  v.  Hoppis, 
99  Ind.  369,  they  were  admissible  as  part  of  the  res  gestcB. 
Durham  v.  Shannon,  116  Ind.  403. 

Finally,  it  is  contended  by  the  appellant  that  the  verdict 
of  the  jury  is  not  supported  by  the  evidence.  We  have  read 
the  evidence  carefully,  and  while  it  is  conflicting  there  is 
evidence  in  the  record  fairly  tending  to  support  the  verdict. 
Its  weight  was  for  the  jury.  We  can  not  disturb  the  verdict 
on  the  weight  of  the  evidence. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  March  22, 1890;  petition  for  a  rehearing  ovemiled  Jnne  20, 1890. 
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No.  14,457. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Cokps. 

Master  and  Sebyant. — Assumption  of  Risk, —  Pleading,  —  An  employee 
can  not  recbver  from  the  employer  for  an  injury  produced  by  some  cause 
incident  to  the  nature  of  his  services,  and  the  master  is  not  responsible 
for  the  known  risks  incident  to  the  service  in  which  the  servant  en- 
ji^ages.  In  such  a  case,  in  order  to  make  a  good  complaint,  it  must  be 
averred  that  the  plaiutiff  had  no  knowledge  of  the  danger.  An  allega- 
tion that  the  plaintiff  was  free  from  fault  does  not  take  the  place  of 
averments  showing  that  the  risk  was  not  one  knowingly  assumed  as  an 
incident  of  his  service. 

Vi^EADTSQ.—Botragraph  of  ComplaifU, — Questioning  of  by  AsaigwmeiU  af  Error.-— 
An  attack  upon  one  of  several  paragraphs  of  a  complaint  made  for  the 
first  time  in  the  assignment  of  errors  will  be  unavailing,  even  though 
the  paragraph  assailed  may  be  radically  defective. 

From  the  Clark  Circuit  Court. 

G.  W.Friedley,  J.K.  Marsh  and  W.  H.  Watson^  for  appellant. 
M.  Z.  Stannard  and  F.  B.  Burke,  for  appellee. 

Elliott,  J. — It  has  been  often  ruled  by  this  court  that 
^n  attack  upon  one  of  several  paragraphs  of  a  complaint 
made  for  the  first  time  in  the  assignment  ,of  errors  will  be 
unavailing,  even  though  the  paragraph  assailed  may  be  radi* 
•cally  defective.  This  settled  doctrine  renders  it  unnecessary 
for  us  to  consider  the  objection  urged  against  the  first  para- 
graph of  the  appellee^s  complaint. 

The  second  paragraph  of  the  complaint  was  assailed  by 
<iemurrer  in  the  court  below,  and  we  are  required  to  give 
judgment  upon  it.  The  paragraph  named  alleges  that  the 
plaintiff  was  in  the  service  of  the  defendant  as  a  laborer  in 
its  repair  shops  at  New  Albany ;  that  the  defendant  negli- 
gently employed  an  inexperienced,  unskilful  and  incompe- 
tent person  to  superintend  and  direct  the  work  in  its  shop, 
and  the  work  upon  which  the  plaintiff  was  engaged  at  the 
time  of  his  injury ;  that  the  work  which  the  plaintiff  was 
then  performing  was  that  of  moving  the  large  driving  wheels 
of  one  of  the  defendant's  locomotives ;  that  the  defendant 
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negligently  failed  to  provide  a  sufficient  number  of  men 
competent  to  do  the  work  of  moving  such  wheels ;  that  the 
defendant  negligently  failed  to  furnish  sufficient  machinery 
for  such  work,  in  that  it  failed  to  furnish  blocks  to  hold  such 
wheels ;  that,  by  reason  of  the  careless  and  negligent  acts  of 
the  defendant,  a  pair  of  driving  wheels  of  one  of  its  loco- 
motives ran  upon  the  plaintiff's  hand  and  arm  and  so  injured 
them  as  to  deprive  the  plaintiff  of  their  use ;  that  the  driv- 
ing  wheels  ran  upon  the  plaintiff  without  fault  on  his  part^ 
and  the  injury  to  him  could  not  have  been  avoided  by  the 
exercise  of  care  or  prudence  on  his  part. 

It  is  settled  law  that  an  employer  must  use  reasonable 
care  to  provide  his  employees  with  safe  working  places  and 
appliances.  It  is  also  settled  that  the  employer  must  use 
reasonable  care  to  select  competent  and  skilful  persons  for 
service.  Indiana  Car  Go.  v.  Parker^  100  Ind.  181 ;  Oindn'' 
naiif  do.,  B.  W,  Go.  v.  iMng,  118  Ind»  579 ;.  Taylor  v.  Evana- 
wllCy  etc.,  R.  R.  Co.y  121  Ind.  124;  Lake  Shore,  etc.,  R, 
W.  Go.  V.  Stupak,  123  Ind.  210;  Pennsylvania  Go.  v. 
G^Shaughnessy,  122  Ind.  588.  But  it  is  quite  as  well  set- 
tled that  an  emplcjyee  can  not  recover  from  the  employer  for 
an  injury  produced  by  some  cause  incident  to  the  nature  of 
his  services^  and  that  the  master  is  not  responsible  for  the 
known  risks  incident  to  the  service  in  which  the  servant 
engages.  For  anything  that  appears  in  the  complaint  the 
peril  was  a  known  incident  of  service  and  was  one  assumed 
by  the  plaintiff,  and  if  it  was  there  can  be  no  recovery.  In- 
dianapolis, etc.,  R.  W.  Go.  V.  Waison,  114  Ind.  20;  Penn- 
sylvania  Go.  v.  O^Shaughnessy,  supra,  and  cases  cited.  In 
order  to  make  a  good  complaint,  in  such  cases  as  this,  it  is 
essential  that  it  should  be  averred  that  the  plaintiff  had  no 
knowledge  of  the  danger,  since  if  he  did  have  knowledge 
and  voluntarily  continued  in  the  master's  service,  he  is 
deemed  to  have  assumed  the  risk  as  an  incident  of  his 
service.  Louisville,  etc.,  R.  W.  Go.  v.  Sandford,  117  Ind. 
265;  Brazil  Block  Goal  Go.  v.  Young,  117  Ind.  520;  Lake 
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Shore,  etc.,  R,  W.  Co.  v.  Stupak,  108  Ind.  1  ;  Indiana,  etc., 
B.  W.  Co.  V.  Dailey,  110  Ind.  75;  Philadelphia,  etc.,  B.  B. 
Co.  V.  Hughes,  119  Pa.  St.  301;  Wilson  v.  Winona,  etc.,  B. 
B.  Co.,  37  Minn.  326 ;  Gaffney  v.  New  York,  etc.,  B.  B.  Co., 
15  R.  1. 456.  Remaining  in  the  master^s  service  with  knowl«- 
edge  of  the  dangers  of  the  service  is  not  simply  contributory 
negligence,  for,  as  Mr.  Beach  says :  "  He  [the  servant]  is 
deemed  to  assame  the  risks  of  such  danger,  and  to  waive  any 
claim  upon  his  master  for  damages  in  case  of  injury. '' 
Beach  Cont.  Neg.,  section  140.  There  is  in  such  a  case 
no  right  of  recovery,  for  the  employer  is  absolved  from 
liability.  It  is,  therefore,  a  necessary  conclusion,  as  shown 
by  the  authorities  to  which  we  have  referred,  that  the  alle- 
gation that  the  plaintiff  was  free  from  fault  does  not  supply 
the  place  of  averments  showing  that  the  risk  was  not  one 
knowingly  assumed  as  an  incident  of  his  service.  It  may  be 
true  that  an  employee  exercises  the  utmost  care,  and  yet  be 
true  that  the  risk  assumed  was  an  incident  of  the  service  in 
which  he  engaged. 

We  are  here  dealing  with  a  question  of  pleading,  and  not 
of  evidence.  There  is,  as  is  well  known,  an  essential  differ- 
ence between  matters  of  pleading  and  matters  of  evidence  ; 
in  pleading,  facts  must  be  directly  and  positively  averred, 
while  as  matter  of  evidence  conclusions  may  be  inferred, 
without  positive  statements,  from  facts  and  circumstances. 
In  pleading,  it  is  incumbent  upon  the  plaintiff  to  state  all 
the  facts  essential  to  a  cause  of  action,  and  if  any  material 
fact  is  lacking  the  complaint  will. go  down  before  a  demur- 
rer. A  material  fact  is  here  absent,  and  that  is  the  fact  that 
the  danger  was  not  an  incident  of  the  service  in  which  the 
plaintiff  voluntarily  engaged.  This  fact  must  be  averred,  as 
the  rules  of  pleading  require,  although  if  the  question  were 
one  of  evidence  it  might  be  inferred. 

Judgment  reversed. 

Filed  June  20, 1890. 
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No.  16,516. 

Wheatley  v.  Romack^  Subveyor. 

Drainage. — Repair  ^  Draim. — AUolments  to  Land-Oumers. — SuUtUe  Con- 
strued,— Under  section  2  of  the  act  entitled  ''An  act  prohibiting  the 
obstruction  of  ditches  or  drains,  providing  a  method  of  keeping  them 
in  repair/'  etc.  (Acts  1889,  p.  53),  it  is  the  duty  of  the  county  surveyor 
to  allot  to  each  tract  of  land  benefited  by  a  ditch  constructed  before  i\^ 
passage  the  portion  of  the  ditch  which  in  his  judgment  the  owner  of 
such  land  should  keep  in  repair,  except  in  cases  where  an  allotment 
has  been  made  by  reviewers.  Allotments  made  by  the  viewers  may  be 
ignored  by  the  surveyor,  such  allotments  not  having  been  excepted 
from  the  operation  of  the  act. 

From  the  Tipton  Circuit  Court. 

r.  H.  Palmer  and  W.  F.  Palmer^  for  appellant. 
.   W.  R.  OgUbay^  O,  H.  Giffbrd  and  /.  if.  Fippen,  for  ap- 
pellee. 

Coffey,  J. — Section  2  of  an  Act  entitled  "  An  act  pro- 
hibiting the  obstruction  of  ditches  or  drains,  providing  a 
method  of  keeping  them  in  repair,  and  providing  a  penalty 
for  the  violation  thereof,'^  Acts  of  1889,  p.  53,  is  as  follows: 
'^  As  soon  as  practicable  after  the  passage  of  this  act  it  shall 
be  the  duty  of  the  county  surveyor  in  each  county  in  this 
State,  in  which  any  such  ditch  or  drain  or  part  thereof  is  lo- 
cated, to  proceed  to  view  and  examine  each  and  every  such 
ditch  or  drain  within  his  respective  county,  and  to  fix  and 
determine  the  portion  thereof  that  the  owner  of  each  tract  of 
land  and  each  corporation,  county  or  township  assessed  for 
the  construction  thereof  should  annually  clean  out  and  keep 
in  repair,  and  shall  also  at  the  same  time  set  apart  and 
apportion  to  each  parcel  of  land,  and  to  each  corporate  road 
or  railroad,  and  to  the  township  where  public  highways  are 
benefited,  a  share  or  portion  of  such  ditch  or  drain,  accord- 
ing to  the  benefits  to  be  received  thereby,  to  be  cleaned  out 
annually  and  kept  in  repair  by  the  owner  of  each  tract  of 
land,  or  by  such  corporate  road  or  railroad,  or  by  the  town- 
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ship.  Such  surveyor  shall,  whenever  practicable,  locate  such 
share  or  portion  of  such  ditch  upon  such  tract  of  land,  or 
upon  the  right  of  way  of  such  corporate  road  or  railroad,  or 
on  the  highway  on  account  of  which  such  share  is  allotted 
to  the  township.  In  making  such  allotments  such  surveyor 
shall  begin  at  the  mouth  of  the  ditch  and  give  the  location 
of  each  share,  its  number  and  length  in  feet,  and  a  brief  de* 
scription  of  the  manner  in  which  the  work  shall  be  done. 
Each  ditch  or  drain  shall  be  cleaned  out  to  a  depth  and 
width  not  less  than  its  original  specification:  Provided^ 
That  where  ditches  were  originally  allotted  for  construction 
by  reviewers  appointed  by  the  board  of  county  commission- 
ers, the  allotments  shall  remain  the  same  for  repairs  under 
this  act,  unless  a  majority  of  the  parties  assessed  shall  peti- 
tion the  surveyor  for  a  reapportionment  under  the  provisions 
of  this  act,  in  which  event  the  same  proceedings  shall  be  had 
as  in  other  cases.''  Section  3  of  this  act  provides  that  the 
surveyor  shall  reduce  the  allotments  to  writing,  and  that  he 
shall  record  the  same  in  a  book  kept  for  that  purpose.  He 
is  required  to  give  ten  ^ays'  notice  of  the  time  and  place  when 
and  where  he  will  hear  all  objections  that  may  be  made  to 
such  allotments. 

Section  4  provides  that  after  hearing  all  objections  that 
may  be  offered  to  such  allotments,  such  surveyor  shall  con- 
firm or  change  the  same  as  justice  may  require,  and  shall  en- 
ter an  order  accordingly,  which  shall  be  final  and  conclusive 
upon  all  parties  interested,  unless  appealed  from  in  ten  days 
thereafter. 

Acting  under  the  provisions  of  this  statute,  the  appellee, 
as  the  surveyor  of  Tipton  county,  allotted  to  the  lands  of 
the  appellant  certain  portions  of  a  ditch  running  through 
the  same,  to  be  kept  in  repair  by  the  appellant.  At  the  time 
fixed  by  the  appellee  to  hear  objections  to  allotments  the 
appellant  appeared  and  filed  the  following  objections  to  the 
allotment  assigned  to  his  land,  viz. : 

"  To  James  L.  Romack,  surveyor  of  Tipton  county.     I 
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make  the  following  objections  to  your  allotment  of  a  part  of 
Dixon  Creek  Ditch  No.  19  to  me  to  repair  and  to  keep  in 
repair  : 

"1.  Dixon  Creek  Ditch  No.  19  was  constructed  under 
the  provisions  of  the  act  of  the  Legislature,  approved  March 
9th,  1875,  and  was  originally  allotted  for  construction  by 
viewers  appointed  by  the  board  of  commissioners  of  Tipton 
county,  Indiana  ;  that  the  allotment  now  made  by  you  to  my 
land  is  not  the  same  as  that  originally  made  by  said  viewers; 
that  the  allotment  now  made  is  much  greater  in  length  than 
said  original  allotment,  and  a  majority  of  the  parties  assessed 
have  not  petitioned  you  for  a  re-appraisement. 

"  2.  You  have  alloted  to  my  lands  a  portion  of  said  ditch 
greater  than  a  just  apportionment  thereof. 

"3.  The  part  of  said  ditch  which  you  have  added  to  my 
allotment  was  not  completed  according  to  the  specifications 
originally  made  for  said  ditch, 

^^  4.  The  original  allotment  to  my  lands  on  said  ditch  was 
1693  feet,  commencing  78  feet  above  stake  No.  139,  and  ex- 
tending down  said  ditch  to  a  point  15  feet  below  stake  No. 
155.     Your  allotment  to  the  same  lands  is  3139  feet.'' 

The  surveyor  overruling  these  objections,  the  appellant 
appealed  to  the  circuit  court,  where  a  demurrer  was  sustained 
to  the  objections  numbers  one,  three  and  four,  and  over- 
ruled to  the  second.  Upon  a  withdrawal  of  the  second  ob- 
jection the  appellee  had  judgment  for  costs. 

The  question  involved  in  the  case,  and  requiring  a  decis- 
ion, relates  to  the  construction  of  the  second  section  of  the 
statute  above  set  out.  It  is  contended  by  the  appellant  that 
all  ditches  constructed  under  the  act  of  1875,  and  under  the 
statutes  of  1881,  section  4285,  must  remain  for  repairs  as 
originally  allotted,  unless  a  majority  of  the  land-owners  to 
whom  allotments  were  made  shall  petition  the  surveyor  for 
a  re-allotment. 

It  is  claimed  that  the  proviso  in  said  section  should  be 
read  as  containing  both  the  words  *^  viewers  and  reviewers.^' 
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We  recognize  the  rule  that  in  construing  a  statute  it  is 
proper  to  look  to  other  statutes,  to  the  rules  of  the  common 
law,  to  the  source  from  which  the  statute  was  derived,  to  the 
general  principles  of  equity,  to  the  object  of  the  statute,  and 
to  the  condition  of  affairs  existing  when  the  statute  was 
adopted.  Humphries  v.  Davis,  100  Ind.  274  ;  Middleton  v.  . 
Greeson,  106  Ind.  18;  Miller  v.  State,  exrel,  106  Ind.  415;* 
Stovi  V.  Board,  etc.,  107  Ind.  343.  ^ 

There  are  three  points  to  be  considered  in  the  construc- 
tion of  all  remedial  statutes — the  old  law,  the  mischief  and 
the  remedy.  State,  ex  reL,  v.  Denny,  67  Ind.  148.  In  all 
cases  the  object  sought  is  to  ascertain  the  intention  of  the 
Legislature.     Krug  v.  Davis,  87  Ind.  590. 

In  the  construction  of  statutes  the  intention  of  the  Leg- 
islature must  govern,  and  in  ascertaining  that  the  courts  wrll 
look  to  the  letter  of  the  statute,  to  the  statute  as  a  whole,  to 
the  circumstances  under  which  it  was  enacted,  to  the  old  law, 
if  any  existed,  to  the  mischief  intended  to  be  remedied,  and 
all  like  matters,  and  will  make  such  application  of  the  pro- 
visions of  the  statute  as  will  best  promote  the  object  of  its 
enactment.   Hunt  v.  Lake  Shore,  etc.,  R.  W.  Co.,  112  Ind.  69. 

Upon  an  examination  of  the  statute  of  1875,  as  well  as 
the  statute  of  1881,  providing  for  the  establishment  of  ditches 
and  drains  under  proceedings  instituted  before  the  board  of 
commissioners  of  the  several  counties  of  the  State,  it  will 
be  found  that  such  statutes  provide  for  the  appointment  of 
reviewers  in  such  proceedings  in  certain  cases.  Such  re- 
viewers are  appointed  after  the  viewers  have  performed  their 
work  and  made  their  report,  upon  a  remonstrance  filed  by 
some  interested  party.  The  reviewers  have  the  same  power 
as  the  viewers,  to  apportion  or  allot  to  the  land  benefited  by 
the  construction  of  the  ditch  the  amount  it  should  pay  for 
such  construction. 

The  section  of  the  statute  now  before  us  for  construction 
requires  the  county  surveyor  to  apportion  or  allot  to  each 
Vol.  124.— 28 
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tract  of  land  benefited  by  a  ditch  constructed  before  its  pas- 
sage the  portion  of  the  ditch  y^hich  in  his  judgment  the 
owner  of  the  land  should  keep  in  repair,  except  in  cases 
where  an  allotment  has  been  made  by  "  reviewers."  An  al- 
lotment made  by  viewers  is  not  an  allotment  made  by  re* 
viewers.  What  reason  prompted  the  Legislature  to  except 
from  the  act  allotments  made  by  reviewers,  and  to  include 
allotments  made  by  viewers,  we  need  not  inquire.  That  it 
has  done  so  there  seems  to  be  no  doubt.  Without  adding  an 
exception,  which  the  Legislature  did  not  choose  to  make,  we 
can  not  say  that  the  surveyor  may  not  ignore  an  allotment 
made  by  viewers.  To  add  this  exception  would,  in  our 
opinion,  be  judicial  legislation.  In  our  opinion  it  is  the  duty 
of  the  surveyors  of  the  several  counties  in  this  State,  where 
public  ditches  exist,  to  allot  to  each  tract  of  land  benefited 
by  such  ditch  the  quantity  the  owner  of  such  land  should 
keep  in  repair,  except  in  cases  where  an  allotment  has  been: 
made  by  reviewers. 

Judgment  affirmed. 

FUed  Jane  21, 1890. 


♦- 
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I 

Prinoipal  and  Subety. — JudgmerUnot  Disdoeing  Suretyship. — Suhrogatioiu 
— A  judgment  was  rendered  against  S.  and  H.  before  a  justice  of  tlie  peace 
and  a  lien  obtained  upon  the  real  estate  by  the  filing  of  a  transcript. 
S.  afterwards  mortgaged  the  land  to  Y.  to  secure  a  debt.  The  mortgage 
was  foreclosed,  Y.  becoming  the  purchaser  at  the  sheriff's  sale.  The 
judgment  obtained  against  S.  and  H.  did  not  disclose  H.'s  suretyship,  and 
Y.  had  no  knowledge  that  he  was  surety.  H.  having  paid  the  judgment 
after  the  mortgage  was  given,  sought  to  have  himself  declared  a  surety 
and  subrogated  to  the  lien  of  the  judgment  creditor. 

Hdd,  that  as  against  Y.,  to  whom  the  mortgage  was  given  after  the  ren» 
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dition  of  the  jadgment  and  before  its  payment,  he  is  not  entitled  to 
subrogation. 

From  the  Knox  Circuit  Court. 

W.  A.  Ouilop  and  G.  W.  Shawj  for  appellants. 
T.  12.  Cobb  and  0.  H.  Cobb,  for  appellee. 

OIjDS^  J. — This  is  an  action  brought  by  the  vappellee^ 
James  A.  Harbin^  against  the  appellants,  Frederick  A.  Smith 
and  John  P.  Young,  to  recover  a  judgment  for  money  paid 
by  him  as  surety  on  a  judgment  against  said  appellant  Smith 
and  the  appellee,  and  to  have  a  lien  declared  on  real  estate 
owned  by  said  Smith  at  the  time  of  the  rendition  of  the 
judgment,  but  now  owned  by  the  appellant  Young. 

Appellant  Young  demurred  to  the  complaint,  and  his  de- 
murrer was  overruled,  to  which  ruling  he  excepted,  and  as- 
signs the  same  as  error. 

The  averments  in  the  complaint  are,  in  substance,  as  fol- 
lows :  That,  on  the  1st  day  of  September,  1884,  the  appellant 
Smith  as  principal,  with  William  Donaldson  and  the  appel- 
lee as  his  sureties,  executed  a  promissory  note  to  one  William 
H.  C.  Lingo,  whereby  they  promised  to  pay  to  said  Lingo 
four  months  after  date  the  sum  of  1(100,  for  value  received, 
without  relief  from  valuation  or  appraisement  laws,  with  in- 
terest thereon  at  the  rate  of  eight  per  cent,  per  annum  from 
maturity,  and  attorney's  fees ;  that  said  note  was  not  paid  at 
maturity,  and,  on  the  2d  day  of  February,  1885,  the  said 
Lingo  instituted  an  action  on  said  note  before  Hannibal 
Young,  who  then  was  a  justice  of  the  peace  in  and  for  Steen 
township  in  said  county,  against  the  makers  of  said  note,  to 
recover  the  amount  due  thereon,  and  such  proceedings  were 
had  in  said  action  before  said  justice  that,  on  the  6th  day  of 
February,  1885,  the  said  Lingo  obtained  a  judgment' before 
said  justice  against  said  Smith,  Donaldson  and  the  appellee 
for  the  sum  of  $110.80,  together  with  costs  taxed  at  $5.40, 
and  accruing  costs  amounting  to  $13 ;  that,  on  the  7th  day 
of  February,  1885,  Said  Lingo  filed  a  certified  transcript  in 
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the  office  of  the  clerk  of  the  Knox  Circuit  Court  in  said 
State ;  that  the  filing  of  said  transcript  in  the  clerk^s  office 
by  said  Lingo  was  to  make  said  judgment  a  lien  on  the  real 
estate  of  the  judgment  defendants  Smith,  Donaldson  and  this 
appellee^  situated  in  said  Knox  county,  the  same  as  judg- 
ments rendered  in  said  circuit  court  are  liens  on  real  estate 
within  said  county,  and  said  clerk  forthwith  duly  recorded 
said  transcript  and  docketed  said  judgment ;  that,  on  said 
9th  day  of  February,  1885,  the  said  Smith  was  the  owner  in 
fee  simple  of  certain  real  estate  in  said  county,  a  description 
of  which  real  estate  is  set  out ;  that,  on  the  28th  day  of  Feb- 
ruary, 1885,  the  said  appellant  Smith  was  indebted  to  the 
said  appellant  John  P.  Young  in  the  sum  of  $500,  and  on 
said  day  said  Smith  and  his  wife  executed  a  mortgage  upon 
,said  real  estate  to  said  Young  to  secure  the  payment  of  said 
indebtedness  when  the  same  became  due ;  that  the  note  which 
was  given  by  said  Smith  to  Young  for  said  debt  became  due 
March  1st,  1885 ;  that  on  the  30th  day  of  August,  1884,  the 
said  appellant  Sniith  and  his  wife  Zarelda  Smith  executed  a 
mortgage  upon  said  real  estate  to  the  board  of  trustees  of 
the  Vincennes  University,  to  secure  the  payment  of  a  note 
given  by  said  Smith  to  the  board  of  trustees  of  said  uni- 
versity on  the  same  day  for  the  sum  of  $800,  and  that  said 
note  was  due  and  unpaid  to  said  board  on  the  10th  day  of 
April,  1886,  and  said  board  of  trustees  on  said  day  instituted 
an  action  in  said  Knox  Circuit  Court  against  said  appellant 
Frederick  A.  Smith,  Zarelda  Smith,  his  wife,  and  the  appel- 
lant John  P.  Young,  to  obtain  a  foreclosure  of  their  said 
mortgage  and  an  order  of  sale  of  said  real  estate  to  satisfy 
said  indebtedness  of  said  Smith  to  said  board  of  trustees,  and 
said  John  P.  Young  was  made  a  party  defendant  because  he 
was  a  junior  mortgagee,  holding  a  mortgage  on  said  real  es- 
tate, and  to*  answer  as  to  any  other  interest  he  might  have 
in  or  to  said  real  estate;  that  said  Young  filed  a  cross-com- 
plaint in  said  action,  setting  up  his  note  and  mortgage  secur- 
ing the  same  as  aforesaid,  and  asked  for*  a  foreclosure  of  the 
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mortgage  and  ao  order  of  sale  of  the  real  estate  to  satisfy  the 
same;  that  such  proceedings  were  had  in^such  action  for  fore- 
closure that,  on  the  8d  day  of  May,  1886,  the  said  court 
rendered  a  judgment  and  decree  of  foreclosure  in  favor  of 
said  board  of  trustees  for  the  sum  of  $922.40,  and  that  the 
same  was  a  prior  lien  to  said  mortgage  of  said  Young 
thereon,  and  a  judgment  and  foreclosure  in  favor  of  said 
Young  for  the  sum  of  $433.70,  which  was  declared  to  be  a 
junior  lien  to  the  said  amount  in  favor  of  the  said  board  of 
trustees ;  that  a  decree  of  foreclosure  issued  on  said  judg- 
ment to  the  sheriff  of  Knox  county,  and  the  sheriff  duly 
adv^ertised  the  said  real  estate  for  sale  on  the  12th  day  of 
Jude,  1886,  and  on  said  day  the  sheriff  sold  the  same  to  said 
appellant  Young,  and  issued  to  him  a  certificate  therefor;  the 
same  not  having  been  redeemed  within  one  year,  at  the  ex- 
piration of  the  time  for  redemption  said  sheriff  executed  to 
said  Young  a  deed  therefor ;  that,  on  the  30th  day  of  De- 
cember, 1885,  said  appellee  paid  the  sum  of  $126  to  the  clerk 
of  said  court  in  full  of  said  judgment  in  favor  of  said  Lingo ; 
that  said  appellant  Smith  and  Donaldson  are  notoriously  in- 
solvent, and  have  not  sufficient  property  subject  to  execution 
to  satisfy  said  judgment;  that  said  real  estate  is  worth  the 
sum  of  $3,000 ;  that  said  sum  of  money  so  paid  by  the  ap- 
pellee in  full  of  said  judgment  in  favor  of  Lingo  is  a  lien  on 
said  real  estate,  and  the  said  sum  of  $125  so  paid  by  him  as 
aforesaid  is  still  due  and  unpaid.  Prayer  for  judgment  for 
$150,  and  that  the  same  be  declared  a  lien  on  said  real  estate, 
and  prior  to  any  right  or  title  thereto  obtained  by  the  de- 
fendant Young  by  virtue  of  the  foreclosure  and  sale  under 
said  mortgage  so  executed  by  said  Smith  and  wife  to  him, 
and  that  said  lien  be  enforced  and  said  property  sold  for  the 
satisfaction  thereof. 

The  judgment,  as  set  out  in  the  complaint  in  favor  of 
Lingo,  was  a  lien  in  favor  of  the  plaintiff  Lingo,  on  the  real 
estate  afterwards  mortgaged  to  appellant  Young,  but  until 
it  was  modified,  and  until  a  judgment  had  been  rendered 
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fiodiug  and  adjudicating  that  the  appellee  Harbin  was  surety 
on  such  judgment^  no  right  existed  in  favor  of  the  said 
Harbin  to  enforce  the  judgment  rendered  in  favor  of  Lingo, 
as  the  judgment  was  rendered,  it  did  not  disclose  Harbin's 
suretyship,  and  prima  fade  Harbin  was  a  principal  debtor, 
and  the  judgment  conveyed  no  notice  to  Young  that  he  had 
any  rights  as  surety  for  his  co-judgment  debtors,  and  a  pay- 
ment by  Harbin  prima  facie  satisfied  the  judgment. 

In  Kreider  v.  Isenbice,  123  Ind.  10,  it  is  held  that  an 
action  by  a  surety,  who  has  paid  a  judgment,  to  recover 
the  amount  paid,  is  barred  in  six  years,  and  that  when  a  judg- 
ment is  rendered  against  the  makers  of  a  note,  without  dis- 
closing the  suretyship,  and  is  paid  by  one  of  the  judgment 
defendants,  although  in  fact  a  surety,  it  is  a  pinma  facie  sat- 
isfaction of  such  judgment;  tliat  when  a  surety  pays  a  debt 
he  has  the  right  to  be  subrogated  to  the  rights  of  an  obligee 
whose  claim  he  has  paid,  but  that  the  action  is  based  upon 
an  implied  promise  of  the  principal  to  indemnify  his  surety. 

As  appears  by  the  averments  of  the  complaint,  Smith,  the 
judgment  debtor,  owned  certain  real  estate ;  he  first  mort- 
gaged it  to  secure  a  debt  he  was  owing  to  the  board  of  trus- 
tees of  the  Vincennes  University;  then  Lingo  filed  a  tran- 
script, and  obtained  a  lien  upon  it;  then  Smith  mortgaged  it 
to  Young  to  secure  a  debt  he  owed  to  Young ;  the  two  mort- 
gages were  foreclosed  and  the  real  estate  sold  to  satisfy  them, 
and  Young,  the  junior  mortgagee,  became  the  purchaser. 

If,  at  the  time  of  the  rendition  of  the  judgment,  or  at  any 
time  prior  to  the  execution  of  the  mortgage  to  Young,  the 
appellee  had  filed  a  complaint,  as  contemplated  by  section 
1212,  R.  S.  1881,  and  had  the  question  of  suretyship  tried 
and  determined,  and  judgment  rendered  in  his  favor  as  surety, 
he  would  have  thereby  acquired  a  right  to  have  been  subro- 
gated to  the  lien  existing  on  the  real  estate  in  favor  of  the 
judgment  plaintiff,  and  which  he  could  have  enforced  by  ex- 
ecution, as  provided  by  section  1214  ;  but  until  such  finding 
was  made,  and  judgment  declaring  him  to  be  surety  was  ren- 
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dered^  no  right  existed  in  favor  of  him'  as  surety  to  enforce 
the  judgment.  If  this  cause  is  prosecuted  to  final  judgment 
it  is  then  by  virtue  of  the  judgment  in  this  suit  and  the 
judgment  entered  in  this  cause  that  the  appellee  is  declared 
a  surety^  and  the  lien  which  he  obtains  by  this  judgment 
attaches  at  the  date  of  its  rendition^  and  can  not  be  antedated 
so  as  to  become  a  prior  lien  to  the  mortgage  in  favor  of 
Young.  It  is  questionable  whether  the  remedy  prescribed 
for  sureties  by  sections  1212,  1213,  and  1214,  R.  S.  1881, 
must  not  be  sought  by  a  surety  entitled  thereto  in  the  court 
wherein  the  original  action  is  brought,  by  the  creditor,  to 
collect  the  debt.  But  the  surety  in  this  case,  the  appellee, 
can,  no  doubt,  prosecute  his  action  in  the  circuit  court  against 
Smith  to  recover  the  amount  paid  for  him  as  surety  ;  but  as 
against  the  appellant  Young  he  has  no  right  of  action,  and 
no  judgment  rendered  thereon  can  be  made  a  lien  to  ante- 
date the  mortgage  of  Young,  or  affect  his  title  derived  by 
virtue  of  the  sheriff  ^s  sale  on  the  decree  of  foreclosure.  The 
demurrer  of  Young  to  the  complaint  should  have  been  sus- 
tained, and  the  court  erred  in  overruling  the  same. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  sustain  the  demurrer  of  Young  to  the  complaint. 

Filed  June  21, 1890. 
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Convict. — IhroU* — Violalion  of  Conditions. — Pardon, — Credit  for  Good  Con- 
dw!t.—Belea8e.—Pri9(mer  When  Entitled  to,— On  the  26th  of  May,  1885,^ 
the  appellant  was  sentenced  to  imprisonment  for  a  term  of  five  years. 
On  the  17th  of  March,  1888,  he  was  released  from  imprisonment  on 
parole,  but  was  recommitted  to  prison  October  21st,  1889,  at  the  com* 
mand  of  the  Governor,  for  a  violation  of  the  terms  of  the  parole.    XTn- 
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der  the  act  allowing^  conyicts  good  time  the  prisoner  would  have  heen 
entitled  to  his  release  on  December  12thy  1889. 

Hdd,  that  the  parole  by  the  Governor  did  not  have  the  effect  of  an  uncon- 
ditional pardon,  but  was  a  mere  parole,  and  that  upon  a  violation  of  its 
conditions,  which  the  prisoner  had  accepted,  and  which  made  the  Gov- 
ernor the  sole  judge  of  the  breach  of  the  parole,  the  Grovemor  had  the 
power  to  order  his  recommitment  to  prison. 

Eeldf  also,  that  under  section  1,  Acts  1883  (Elliott's  Supp.,  section  2026), 
allowing  convicts  credit  for  good  time,  the  prisoner  was  not  entitled  to 
credit  for  good  time  during  his  absence  on  parole. 

Heldf  also,  that  the  prisoner  was  entitled  to  his  discharge  at  the  expiration 
of  the  time  for  which  his  sentence  ran,  less  the  time  for  which  he  was 
entitled  to  credit  as  good  time  earned,  although  for  a  part  of  the  time 
covered  b^  the  sentence  he  was  absent  on  parole,  the  conditions  of  which 
he  violated. 

From  the  La  Porte  Circuit  Court. 

W.  W.  Herod  and  W.  P.  Herody  for  appellant. 
L.  T.  Michener,  Attorney  General^  J.  W.  Oi^umpacker  and 
J.  H.  Oillett,  for  appellee. 

Berkshire^  C.  J. — The  facts  presented  by  the  record  in 
this  case  are  as  follows : 

On  the  25th  day  of  May,  1885,  the  appellant  was  sen- 
tenced by  the  judgment  of  the  Marion  Criminal  Court  on  a 
charge  of  embezzlement  to  imprisonment  in  the  northern 
penitentiary  of  the  State  for  a  term  of  five  years  from  that 
date ;  he  was  immediately  conveyed  to  the  prison  and  con- 
tinued as  an  inmate  thereof  until  the  17th  day  of  March, 
1888,  at  which  time  he  received  a  parole  from  the  Governor 
of  the  State.  In  accordance  with  said  parole  the  appellant 
was  relieved  from  in^prisonment  in  said  prison  and  remained 
away  therefrom  until  the  21st  day  of  October,  1889,  when 
at  the  command  of  the  Governor  be  was  again  remanded  to 
said  prison  and  has  continued  as  an  inmate  thereof  since 
that  time ;  the  cause  of  his  re-imprisonment,  as  asserted  by 
the  Governor,  being  a  violation  of  the  conditions  on  which 
he  was  paroled.  From  the  time  of  his  imprisonment  to  the 
date  of  his  parole  the  appellant  had  earned  good  time  equal 
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to  five  and  thirteen-thirtieths  months  under  the  provisions 
of  section  1  of  the  act  of  1883,  found  in  EUiott^s  Supple* 
ment  as  section  2026,  and  had  he  continued  an  inmate  of  said 
prison  during  the  time  he  was  out  on  parole  he  would  have 
been  entitled  to  a  final  release  on  the  12th  day  of  December, 
1889,  and  before  the  beginning  of  this  proceeding,  as  it  is 
not  claimed  that  he  had  forfeited  any  part  of  said  good  time 
as  provided  in  section  2  of  said  act. 

The  following  propositions  arise  for  our  consideration  and 
determination : 

1.  Was  the  appellant  entitled  to  credit  for  good  time 
during  his  absence  from  the  prison  in  addition  to  that  earned 
while  an  inmate  of  the  prison  ? 

2.  What  was  the  effect  of  the  parole  issued  by  the  Gov- 
ernor? Was  it,  in  contemplation  of  law,  an  unconditional 
pardon,  or  what  it  purported  and  was  intended  to  be,  a  mere 
parole  ?  And  if  but  a  parole,  was  the  appellant  subject  to  re- 
imprisonment  at  the  will  of  the  Governor  without  &  hear- 
ing before  some  judicial  tribunal? 

3.  Was  the  appellant  entitled  to  his  final  release  at  the 
expiration  of  five  years  less  the  time  for  which  he  had  credit 
because  of  good  time  to  his  credit  ? 

It  is  very  clear,  we  think,  that  the  appellant  could  not 
earn  good  time  while  away  from  the  prison.  The  right  to 
credit  for  good  time  is  purely  a  statutory  right,  and  can  only 
be  acquired  in  the  manner  and  under  the  circumstances 
pointed  out  by  the  statute.  The  language  of  the  statute  is, 
^'That  every  convict  who  is  now  in,  or  may  hereafter 
be  confinedjin  the  penitentiaries  of  the  State  of  Indiana,  *  * 
and  who  shall  have  no  infractions  of  the  rules  or  regulations 
of  the  prisons  or  laws  of  the  State  recorded  against  him,  and 
who  performs  in  a  faithful  manner  Ihe  duties  assigned 
him,"  etc.  It  is  only  necessary  to  say  that  the  language  of 
the  statute  forbids  its  application  to  a  prisoner  when  out  of 
prison  on  parole. 

A  prisoner  can  not  be  out  of  prison  and  at  the  same  time 
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<;oiifiDed  in  prison ;  and  when  out  of  prison  be  can  have  no 
infractions  of  the  rules  and  regulations  of  the  prison  re- 
corded against  him^  nor  can  -duties  be  assigned  to  him  as  a 
prisoner. 

It  is  contended  on  the  part  of  the  appellant  that  the  Gov- 
ernor's parole  had  the  same  legal  effect  as  an  unconditional 
pardon,  and,  therefore,  that  his  ai^rest  and  imprisonment 
thereafter  were  without  authority  of  law.  We  can  not  agree 
to  this  contention. 

Under  the  Constitution  of  our  State  the  pardoning  power 
is  vested  in  the  Governor,  subject  to  such  rules  and  regula- 
tions as  may  be  made  by  law.     Section  17,  article  5. 

The  legislative  department  has  not  legislated  on  the  sub- 
ject, and  it  therefore  follows  that  the  power  of  the  Governor 
in  this  direction  is  supreme.  , 

Having  unlimited  power  he  may  grant  paroles,  condi- 
tional pardons  and  unconditional  pardons.  If  this  were 
not  so  his  power  would  not  be  unlimited. 

We  understand  it  to  be  a  rule  that  }s  axiomatic,  that  when 
a  governmental  department  is  given  unlimited  power  in  a 
particular  direction,  it  may  exercise  such  power  in  a  greater 
or  less  degree,  as  to  it  may  seem  best.  But  were  the  power 
of  the  Governor  limited  to  the  right  to  grant  uncondi- 
tional pardons,  the  cause  of  the  appellant  would  not  be 
helped,  for  in  that  case  the  action  of  the  Governor  in  grant- 
ing a  parole  was  unau);horized  and  ineffectual,  and  the  appel- 
li^nt  was,  in  contemplation  of  law,  absent  from  the  prison 
without  leave ;  his  absence  amounted  to  an  escape,  and  he 
was  subject  to  be  captured  at  any  time  by  any  person. 

The  appellant  did  not  receive  the  parole  as  of  right,  but  as 
a  matter  of  grace,  and  hence  it  extended  no  further  than  its 
terms  indicated,  and  the  appellant  received  it  subject  to  all 
of  the  conditions  which  it  imposed. 

The  conditions  of  the  parole  are  as  follows :  "  This  parole 
is  granted  upon  the  express  condition  that  the  prisoner  be 
of  good  conduct,  not  violate  the  law,  and  that  upon  his  dis- 
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charge  from  prison  he  shall  leave  and  remain  out  of  the 
State  during  the  time  for  which  he  was  sentenced^  ancl  the 
Governor  shall  be  the  sole  judge  of  any  violation  of  said 
condition^  and  reserves  the  right  to  revoke  the  same  at  any 
time  upon  either  of  the  above  conditions  becQming  broken. 
The  prisoner,  before  bis  release;,  shall  endorse  on  this  parole 
his  acceptance  of  the  same  upon  the  conditions  therein  stated.^' 
And  in  accordance  with  said  last  requirement  the  appellant 
executed  his  acceptance  of  all  the  said  conditions  by  endorse* 
ment  on  the  back  of  said  parole  as  follows : 

"  I  herewith  accept  the  written  conditions  of  this  parole, 
this  17th  <lay  of  March,  1888. 

"John  T.  Woodward. '* 

The  appellant,  as  well  as  the  Governor,  recognized  the  act 
of  the  latter  as  but  the  granting  of  a  parole. 

As  we  have  already  said,  the  Governor  had  authority  to 
grant  the  parole,  but  as  he  did  it  as  a  matter  of  grace,  and 
not  as  a  duty,  it  was  his  right  to  impose  such  conditions  as 
he  saw  proper,  and  when  the  appellant  accepted  it  he,  by 
implication,  as  well  as  by  express  agreement,  did  so  subject 
to  all  of  its  terms  and  conditions. 

We  have  examined  the  following  authorities  cited  by  the 
Attorney  General,  and  find  them  pertinent :  Ex  Parte  Wells, 
18  How.  307;  United  States  v.  Wilson,  7  Pet.  149;  cases 
cited  on  page  481  of  6  Grim.  Law  Mag. ;  State  v.  Smith,  1 
Bailey  Law  (8.0.)  283  (19  Am.  Dec.  679) ;  Ex  Parte  Look- 
hart,  1  Disney  (Ohio),  105;  StaUy.  Fuller,  1  McCord  (S. C.), 
178;  FlavelVs  Case,  8  Watts  &  S.  197;  Arthur  v.  Oraig,  48 
Iowa,  264. 

Under  the  circumstances,  the  appellant  was  at  large  merely 
at  the  will  of  the  Governor. 

The  Governor  had  it  in  his  power  to  order  the  appellant 
to  prison  at  any  time. 

In  Turner  v.  Wilson,  49  Ind.  581  (586),  Biddle,  J..said: 
^'In  the  quaint  language  of  the  old  books,  '  the  bail  have 
their  principal  always  upon  a  string,  and  may  pull  the  string 
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whenever  they  please,  and  render  him  in  their  own  dis- 
charge/ " 

This  quotation  expresses  exactly  the  relation  which  the 
appellant  occupied  to  the  Governor. 

We  think  the  appellant  was  entitled  to  his  discharge  at 
the  expiration  of  five  years  from  the  date  of  his  sentence 
less  the  time  for  which  he  was  entitled  to  credit  as  good 
time  earned. 

During  the  time  that  he  was  out  on  parole  he  was  not  a 
free  citizen ;  he  was,  as  we  have  seen,  still  a  prisoner,  and 
notwithstanding  his  prison  bounds  were  not  so  contracted 
as  wexe  the  prison  bounds  of  the  insolvent  debtor,  at  the 
time  our  laws  recognized  imprisonment  for  debt,  still  he 
was  given  prison  bounds.  He  was  not  permitted  to  come 
into  the  State  of  Indiana.  All  the  consequences  of  the 
judgment  were  upon  him,  except  that  he  had  leave  of  ab- 
sence from  the  prison.  As  the  appellant  was  a  prisoner  ab- 
sent from  the  prison  by  proper  authority,  under  no  view  of 
the  case,  in  our  opinion,  could  his  Imprisonment  be  contin- 
ued longer  than  the  period  for  which  he  was  sentenced  less 
his  credit  for  good  time.  But  if  the  appellant  is  to  be  re- 
garded as  having  been  a  free  man  during  the  time  he  was 
out  of  prison  on  parole,  he  was  entitled  to  his  release  at  the 
time  this  proceeding  was  instituted.  It  was  only  by  virtue 
of  the  judgment  of  the  Marion  Criminal  Court  that  the  ap- 
pellant was  held  as  a  prisoner ;  it  by  its  very  terms  only 
condemned  him  for  five  years  from  its  date  less  any  time  for 
which  under  the  law  he  might  be  entitled  to  credit.  See, 
also,  section  6134,  B.  S.  1881.  The  law  allowing  him  credit 
for  good  time  entered  into  the  judgment  as  if  written  therein, 
and,  therefore,  by  the  very  language  of  the  judgment  the 
appellant's  time  expired  on  the  13th  of  December,  1889. 

The  appellant  could  not  extend  the  time  of  his  imprison- 
ment by  contract  with  the  Governor  any  more  than  he  could 
have  become  a  prisoner  in  the  first  instance  by  contract.  It 
is  only  by  virtue  of  the  judgment  of  a  court  of  competent 
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jurisdictioD  that  a  citizen  can  be  condemned  to  imprison- 
ment, and  when  the  time  expires  for  which  the  sentence  runs, 
as  given  in  the  judgment,  the  prisoner  is  entitled  to  his  dis- 
charge. This  is  not  a  new  question  in  this  court.  See 
Flora  V.  Sachs,  64  Ind.  155.  See  article  5  of  the  Constitution 
of  the  United  States. 

The  judge  should  have  sustained  the  exceptions  to  the 
return. 

Under  the  facts  as  presented  by  the  record,  the  appellant 
was  entitled  to  his  discharge. 

Judgment  reversed,  with  costs. 

Filed  Jane  21, 1890. 


No.  13,321. 
PfiBKINS  ET  AL.  V.  HaYWABD  ET  AL. 

SpBCiAif  Judge. — Adjournment  of  Term. — Power  to  OorUinue  2Hd/  Beyond.-^ 
Where  a  special  judge  is  appointed  to  try  a  caase,  and  after  the  trial  is 
commenced,  the  regular  judge  adjourns  the  term  until  the  time  fixed 
by  law  for  holding  the  next  regular  term,  the  special  judge  has  au- 
thoritj  to  proceed  with  the  trial  of  the  cause  before  him,  after  the  or- 
der of  adjournment  made  by  the  regular  judge. 

Same. — Extent  of  His  Authority, — When  the  regular  judge  yields  the  bench, 
calls  in  a  special  judge,  and  duly  appoints  him  to  try  a  designated 
cause,  the  special  judge  thus  appointed,  acquires  full  authority  over 
the  cause,  throughout  all  of  its  stages,  and  this  authority  of  the  regular 
judge  is  necessarily  excluded.  Under  the  provisions  of  section  10  of  ar^ 
tide  7  of  the  Constitution,  the  Legislature  has  the  power  to  provide  for 
the  appointment  of  special  judges,  and  to  make  provisi6n  for  investing 
such  special  judges  with  the  authority  of  regularly  chosen  judges  in 
the  cases  enumerated.     Batten  v.  State^  80  Ind.  394,  distinguished. 

Evidence.— Part  of  riot  in  Eeeord. — Effea  of  aa  to  Evidence  Objected  to, — 
Where  all  the  evidence  is  not  in  the  record,  all  reasonable  intendments 
will  be  indulged  in  favor  of  the  ruling  of  the  trial  court  as  to  the  ad- 
mission of  evidence.  Under  such  circumstances,  if  the  evidence  ob- 
jected to  would  have  been  admissible  under  any  possible  contingency,  the 
Supreme  Court  will  not  hold  that  available  error  has  been  committed. 
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Special  Finding. —  What  it  Must  Contain. — A  special  finding  mnst  find 
the  facts,  and  state  neither  conclusions  of  law  nor  mere  matters  of  evi- 
dence.   The  ultimate  facts  only  must  be  stated. 

Same. — DUch  Proceeding. — StatemenU  cu  to  Public  Health  and  PubUe  Highwayt, 
^— The  statement  in  a  special  fiudin|]^  in  a  ditch  proceeding  that  the  ditch 
would  benefit  the  public  health,  is  the  statement  of  an  ultimate  fact, 
and  not  of  a  mere  conclusion.  The  statement  that  it  would  benefit 
several  public  highways  in  Steuben  and  La  Grange  counties,  is  the  state- 
ment of  an  ultimate  fact,  and  not  of  a  mere  conclusion,  but  is  probably 
so  vague  and  indefinite  as  to  be  objectionable. 

Drain  AGS. — Establishment  of  Ditch, —  What  Must  be  Shown. — The  statute 
providing  for  the  establishment  of  a  ditch,  does  not  require  that  a  pro- 
posed ditch  shall  be  of  public  utility,  benefit  highways  and  promote 
public  health,  for  if  it  will  accomplish  any  one  of  these  things,  the  peti- 
tioners have  a  right  to  have  it  established,  and  if  its  construction  will 
specially  benefit  lands  in  the  vicinity,  the  cost  of  constructing  it  may 
be  assessed  against  the  lands. 

From  the  La  Grange  Circuit  Court. 

J.  H.  Baker  and  J.  H,  DefreeSy  Jr.y  for  appellants. 

J.  Morris,  J.  S.  Drake  and  F,  D.  Merritt,  for  appellees. 

I 

Elliott,  J. — This  appeal  is  prosecuted  from  a  judgment 
establishing  a  ditch  and  assessing  benefits  upon  the  lands  of 
the  appellants. 

A  change  of  judges  was  secured  upon  due  application,  and 
Joseph  B.  Wade,  EsqV,  was  appointed  a  special  judge  to  try 
the  cause.  The  trial  was  entered  upon  before  him  as  such 
judge  on  the  third  day  of  the  September  term  of  the  court. 
On  the  fourth  and  last  week  of  the  term  the  regular  judge 
adjourned  the  term  until  the  time  fixed  by  law  for  holding 
the  next  regular  term.  The  special  judge  proceeded  with 
the  trial  of  the  cause  after  the  order  of  adjournment  made 
by  the  duly  elected  judge,  and  the  appellants  seasonably  ob- 
jected. It  is  here  contended  that  the  special  judge  had  no 
authority  to  proceed  with  the  trial  after  the  order  of  adjourn- 
ment. 

It  is  quite  clear  that  under  the  provisions  'of  the  act  of 
1885,  Elliott^s  Supp.,  section  284,  the  regular  judge,  had  he 
been  presiding,  might  have  continued  the  trial  beyond  the 
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term,  and  under  the  provisioDs  of  section  415^  R.  8.  1881^  a 
special  judge  has  substantially  the  same  power  as  a  regular 
judge  in  so  far  as  concerns  the  cause  he  is  appointed  to  hear 
and  determine.  Beitman  v.  Hopkins,  109  Ind.  177  ;  Staser 
V.  Hogany  120  Ind.  207  (224) ;  WUatm  y.  Piper,  77  Ind.  437 
(440).  In  Lerch  v.  EmmeU,  44  Ind.  331^  it  was  said,  in  speak- 
ing of  a  judge  pro  tempore^  that  he  has  '*  all  the  power  of  the 
regular  judge." 

When  the  regular  judge  yields  the  bench^  calls  in  a  special 
judge^  and  duly  appoints  him  to  try  a  designated  cause^  the 
special  judge  thus  appointed  acquires  full  authority  oVer  the 
cause  throughout  all  of  its  stages,  and  the  authority  of  the 
regular  judge  is  necessarily  excluded.  In  this  instance  the 
regular  judge  could  in  no  wise  rightfully  control  or  interfere 
with  the  proceedings  of  the  special  judge,  for  the  latter  was 
the  sole  and  exclusive  judge  in  the  cause.  He  did  not  share 
power  with  the  regular  judge,  for  the  authority  of  that  judge 
was  effectively  excluded  so  far  as  concerned  the  particular 
case,  and  he  could  make  no  order  affecting  that  case.  It  was 
for  the  special  judge  to  determine  whether  the  trial  should 
continue  until  the  end  was  reached,  and  this  was  not  only  his 
right  but  it  was  his  duty  under  the  law,  for  it  is  declared  by 
the  statute  that  the  special  judge  "  shall  have  power  to  hear 
and  determine  said  cause  until  the  same  is  finally  disposed 
of."  In  our  opinion  the  particular  case  where  there  is  a 
special  judge  called  in,  with  all  its  incidents  from  the  begin- 
ning to  the  end,  passes  under  the  exclusive  control  and  ju- 
risdiction of  the  special  judge,  subject  to  revert  to  the  con- 
trol of  the  regular  judge  in  the  event  that  the  special  judge 
becomes  incapacitated  or  refuses  to  act. 

We  think  it  quite  clear  that  under  the  provisions  of  sec- 
tion 10  of  article  7  of  the  Constitution,  the  Legislature  has 
the  power  to  provide  for  the  appointment  of  special  judges, 
and  to  make  provision  for  investing  such  special  judges  with 
the  authority  of  Iregularly  chosen  judges  in  the  cases  enu- 
merated.    The  provisions  of  the  Constitution  are  very  com- 
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prehensive^  and  there  can,  as  we  conceive,  be  no  question  as 
to  the  legislative  power  to  authorize  the  appointment  of 
special  judges,  and  to  provide  that  their  authority  shall,  in 
the  cases  specified,  be  of  the  same  general  extent  and  char- 
acter as  that  of  the  regularly  elected  and  qualified  judge. 

In  this  instance  the  special  judge  did  not  fix  a  term  of 
court ;  he  did  no  more  than  continue  a  trial  regularly  entered 
upon  at  a  term  fixed  by  law.  The  decision  in  Batten  v.  State, 
80  Ind.  394,  is,  therefore,  not  relevant  to  the  question  as  this 
record  presents  it. 

The  appellants  did  not  object  to  the  trial  of  the  case  by 
the  special  judge,  but  their  objection  was  made  against  the 
continuance  of  the  trial,  so  that  the  only  question  presented 
is  as  to  the  power  of  the  special  judge  to  continue  tiie  case 
beyond  the  time  fixed  for  the  duration  of  the  regular  term 
of  court.  We  can  not  believe  that  the  Legislature  intended 
that  it  should  be  lefl  to  the  pleasur/e  of  parties  who  enter 
upon  a  trial  before  a  special  judge  to  control  the  question  of 
the  continuance  of  the  trial ;  but,  on  the  contrary,  we  are 
satisfied  that  the  Legislature  intended  that  the  question 
should  be  decided  by  the  special  judge,  and  for  that  purpose 
invested  him  with  substantially  the  same  power  as  the  reg- 
ular judge.  It  is  easy  to  perceive  what  disastrous  conse- 
quences might  flow  from  a  doctrine  denying  a  special  judge 
the  power  to  continue  a  trial  until  a  final  result  was  reached, 
and  we  are  convinced  that  it  was  not  intended  that  such  a 
doctrine  should  prevail. 

A  special  bill  of  exceptions  contains  a  part,  but  only  a 
part,  of  the  testimony  of  John  Price,  one  of  the  witnesses 
called  by  the  appellees.  It  appears  from  the  bill  that  an  in- 
terrogatory reading  thus :  "  You  may  state  what,  in  your 
judgment,  are  the  actual  benefits  to  all  the  lands  likely  to 
be  benefited  by  the  construction  of  the  proposed  drain." 
was  asked  the  witness,  and  that  he  was  permitted  to  answer 
it.  As  we  have  indicated,  the  evidence  is  not  all  in  the 
record,  nor  does  it  appear  whether  the  question  was  asked 
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on  the  original  examination  or  on  the  re- examination.     As 
to  these  matters  and  as  to  what  the  cross-examination  drew 
out,  or  what  rulings  were  made  during  the  cross-examina- 
tion, the  record  imparts  no  information.     In  this  condition 
of  the  record  it  can  not  be  adjudged  that  it  affirmatively 
appears  that  the  trial  court  committed  an  error  in  admitting 
this  testimony.     This  would  be  true  even  if  it  be  conceded  * 
that  if  no  evidence  had  been  elicited  by  the  appellants  mak-  ''• 
ing  it  competent  the  testimony  of  Price  would  have  been 
inadmissible.     It  has  been  often  decided  that  a  party  by 
calling  out  incompetent  evidence  may  preclude  himself  from 
successfully  objecting  to  evidence  of  like  character  intro- 
duced by  hh  adversary.     The  rule  upon  this  subject  is  that 
evidence  otherwise  incompetent  may  be  practically  stripped 
of  its  objectionable  character  by  the  course  pursued  by  the 
party  who  challenges  its  competency.     If  a  party  opens  the 
door  for  the  admission  of  incompetejnt  evidence  he  is  in  no 
plight  to  complain  that  his  adversary  followed  through  the 
door  thus  opened.     Lowe  v.  RyaUy  94  Ind.  460;  Meranda 
v.  Spurlin,  100  Ind.  380 ;  HinUm  v.  Tf^tttafer,  101  Ind.  344 ; 
Dinwiddie  v.  StaUy  103  Ind.  101 ;  Hobbs  v.  Board,  etc^  116 
Ind.  376;  Nitehe  v.  Earle,  117  Ind.  270;  Hosier  v.  8toU, 
119  Ind.  244  (261).     As  the  question  comes  to  us  we  can 
not  sayXhat  the  appellants  did  not,  on  cross-examination, 
introduce  evidence  of  the  same  character  as  that  which  they 
now  seek  to  make  available  for  a  reversal  of  this  judgment. 
Nor  can  we  presume  that  there  was  nothing  done  making 
the  evidence  competent  without  a  departure  from  settled 
and  familiar  principles.     It  is,  and  long  has  been,  a  settled 
rule  that  all  reasonable  intendments  will  be  indulged  in 
favor  of  the  ruling  of  the  trial  court.     So,  too,  it  is  well 
settled  that  a  party  who  seeks  to  overthrow  the  judgment 
of  a  court  must  affirmatively  show  an  erroneous  ruling  and 
that  it  was  prejudicial  to  him.     It  is  evident  that,  under 
these  settled  rules,  the  appellants  can  not  successfully  de- 
Vol.  124.— 29 
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mand  a  reversal  of  the  judgment  upon  the  ground  that  there 
was  error  in  admitting  the  testimony  to  which  we  have  re- 
ferred^ for  it  does  not  affirmatively  appear  that  there  was 
error  of  which  they  can  take  advantage,  nor  is  the  presump- 
tion which  we  are  bound  to  yield  to  the  rulings  of  the  trial 
court  overthrown.  We  do  not  decide  whether  the  evidence 
was  or  was  not  per  se  incompetent;  we  decide  that  the 
record  does  not  show  that  the  appellants  are  in  a  situation 
to  successfully  make  any  question  upon  its  intrinsic  char* 
acter. 

The  special  finding  of  facts,  in  so  far  as  it  is  material  and 
'relevant  to  the  contest  here  waged,  is  as  follows  : 

^^FirsL  That  the  said  drain  will  be  of  public  utility. 

^'Second,  That  it  will  benefit  several  public  highways  in 
Steuben  and  La  Grange  counties. 

'^Third,  That  the  said  drainage  will  benefit  and  promote 
the  public  health. '' 

The  contention  of  the  appellants'  counsel  is  that  the  state* 
ments  contained  in  the  special  finding  are  mere  conclusions 
of  law,  and  not  the  stiitements  of  facts.  The  question  is 
presented  by  a  motion  for  a  venire  de  novo,  and  while  it  is 
true  that  the  phrase  "  venire  de  novo  "  is  not  strictly  an  ac- 
curate one  as  applied  to  the  finding  of  the  court,  yet  it  is  a 
convenient  term,  and  usage  has  sanctioned  its  employment 
in  cases  where,  as  here,  parties  desire  to  present  objections  to 
a  special  finding  made  by  the  court.  Thus  regarding  the 
appellants'  motion,  it  must  be  held  effectual  to  present  ob- 
jections apparent  upon  the  face  of  the  special  finding.  If, 
therefore,  such  defects  appear  upon  the  face  of  the  special 
finding  as  would  lead  to  the  condemnation  of  a  special  ver- 
dict in  a  like  case,  our  judgment  must  be  in  favor  of  the  ap- 
pellants. 

It  is  well  settled  that  a  special  verdict  must  find  the  facts 
and  state  neither  conclusions  of  law  nor  mere  matters  of  ev- 
idence, and,  as  we  have  seen,  what  is  true  of  a  special  verdict 
is  true  of  a  special  finding.     If,  as  appellants'  counsel  eon- 
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tend  in  an  unusaally  able  and  vigorous  argument^  it  be  true 
that  the  special  finding  in  this  instance  states  only  conclu- 
sions, and  not  facts^  the  motion  for  a  venire  de  novo  must  pre- 
vail^ and  the  finding  go  down  before  it.  Dixon  v.  Duke,  85 
Ind.  434 ;  Vinton  V.  Baldwin,  95  Ind.  433 ;  Pittsburgh,  etc., 
R.  R.  Co.  V.  Spencer,  98  Ind.  186  ;  Indianapolis,  etc.,  R.  W. 
Co.  V.  Bushy  101  Ind.  582  ;  Louisville,  etc.,  R.  W.  Co.  v.  Balch, 
105  Ind.  93 ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  105  Ind. 
151 ;  Conner  v.  Citizmx  St.  R.  W.  Co.,  105  Ind.  62 ;  Sohn  v. 
Gambem,  106  Ind.  302 ;  Louisville,  etc.,  R.  W.  Co,  v.  Fraw- 
ley,  110  Ind.  18. 

It  is  the  office  of  a  special  verdict  to  find  the  inferential 
factSy  not  mere  evidentiary  facts.  Locke  v.  Merchants  Nafl 
Bank,  66  Ind.  353 ;  Smith  v.  Ooodvnn,  86  Ind.  300 ;  Bliz- 
zard V.  Riley,  83  Ind.  300 ;  Bennett  v.  Meehan,  83  Ind.  566 ; 
Hagaman  v.  Moore,  84  Ind.  496 ;  OoUrell  v.  Nixon,  109 
Ind.  378 ;  Zigler  v.  Menges,  121  Ind.  99 ;  Seward  v.  Jack- 
son, 8  Cowen,  406;  Frombois  v.  Jackson,  8  Cowen,  589; 
Langley  v.  Warner,  3  N.  Y.  327 ;  State  v.  Watts,  10  Iredell 
L.  (N.  C.)  369 ;  Blake  v.  Davis,  20  Ohio,  231. 

The  ultimate  facts  must  be  stated,  an^  not  the  evidence 
by  which  they  are  established.  It  is  obvious,  therefore,  that 
the  precise  question  here  is,  whether  the  finding  states  only 
conclusions,  for  it  is  very  clear  that  it  does  not  state  matters 
of  evidence.  If  it  be  faulty  at  all  it  is  because  it  is  too 
narrow,  not  because  it  is  too  broad. 

In  giving  effect  to  this  finding  it  is  important  to  bear  in 
mind  the  rule  that  the  finding  must  state  only  the  ultimate 
facts,  for  this  rule  restricts  and  limits  the  ofiice  of  a  special 
finding.  If  the  court  has  stated  the  ultimate  facts  the  find- 
ing is  not  ill,  and  the  appeal  must  fail. 

One  of  the  most  perplexing  questions  in  the  wide  range 
of  the  law  is  whether  a  statement  embodies  a  mere  conclu- 
sion or  contains  a  recital  of  an  ultimate  fact.  The  line  be- 
tween conclusions  and  ultimate  facts  is  so  shadowy  and  indis- 
tinct that  it  is  often  almost  impossible  to  discover  and  follow 
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it.  In  this  instance  we  have  concluded,  after  most  careful 
study  and  reflection,  that  there  are  at  least  two  inferential 
facts  stated  in  the  special  finding  before  us.  It  seems  clear 
that  the  statement  that  public  highways  in  La  Grange  and 
Steuben  counties  will  be  benefited  by  the  ditch  is  the  state- 
ment of  an  ultimate  fact,  and  not  of  a  mere  conclusion,  but 
it  is  probably  so  vague  and  indefinite  as  to  be  objectionable. 
We  conclude,  upon  the  authorities  and  upon  principle,  that 
the  statement  that  the  ditch  will  benefit  the  public  health  is 
not  the  statement  of  a  mere  conclusion,  but  is  the  statement 
of  an  inferential  fact.  In  Baas  v.  Elliott,  106  Ind.  517,  a 
statement  similar  to  that  under  immediate  mention  was 
treated  as  a  fact.  A  similar  statement  was  assigned  a  like 
effect  in  Blizzard  v.  Riley y  supra,  and  that  case  has  been  often 
approved.  Zigler  v.  Menges,  supra.  In  the  case  of  East 
Saginaw,  etc.,  B.  R.  Go»  v.  Benham,  28  Mich.  459,  it  was  held 
that  a  finding  that  ^^  it  is  necessary  to  take  the  land  for  a 
public  use''  is  sufficient. 

On  principle,  the  finding  that  the  ditch  will  benefit  and 
promote  the  public  health  is  the  finding  of  an  ultimate  fact 
and  not  the  statement  of  a  mere  conclusion.  This  must  be 
true,  for  no  matter  what  else  might  be  stated,  whether  the 
ditch  would  benefit  the  public  health  would  be  at  last  a 
matter  of  inference.  No  matter  what  part  of  the  facts  ex- 
hibited  in  the  evidence  might  be  incorporated  in  the  special 
finding  it  could  not  be  determined  except  by  an  inferential 
process  what  effect  the  opening  of  the  ditch  would  have 
upon  the  public  health.  If  a  finding  should  be  taken  up 
for  consideration  in  which  there  was  no  statement  of  the 
effect  upon  the  public  health,  there  could  be  no  conclusion 
upon  that  question  except  by  inference.  It  must,  therefore, 
be  true  that  in  such  a  case  as  this  the  ultimate  and  inferen- 
tial fact  is  that  the  ditch  will  benefit  and  promote  the  pub- 
lic health,  since  that  fact  can  only  be  deduced  by  inference. 
In  no  other  possible  way  can  such  a  conclusion  be  reached. 

It  is  settled  that  a  witness  may  state  that  a  proposed  ditch 
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will  be  conducive  to  the  public  health,  and  this  doctrine  is, 
in  party  at  least,  sustained  by  the  principle  that  such  a  state- 
ment is  one  of  fact.  Bennett  v.  Meehan,  supra;  Yost  v. 
Conroy,  92  Ind.  464  (471)  ;  Boyle  v.  State,  105  Ind.  469 
(472).  The  statement  in  such  a  case  is  but  the  statement  of 
a  conclusion  from  observed  facts,  and  is,  in  truth,  no  mor^ 
than  the  statement  of  the  ultimate  fact  deduced  from  evi- 
dentiary facts.  Each  case  must,  in  a  great  measure,  depend 
upon  its  own  characteristics  and  peculiarities,  and  in  such  a 
case  as  this  it  is  not  possible  to  do  more  than  state  the  ulti- 
mate conclusion  of  fact,  for  no  more  can  be  done  without 
violating  the  rule  forbidding  the  statement  of  evidentiary 
facts,  so  that  of  necessity  all  that  can  be  done  is  to  declare 
the  conclusion  of  fact.  Unlike  many  cases  there  is  here  no 
standard  by  which  it  can  be  determined  as  matter  of  law 
whether  a  ditch  will  promote  the  public  health,  and  that 
fact  must,  therefore,  be  stated  as  the  ultimate  one. . 

The  rule  we  sanction  is  the  only  practicable  one,  for,  no 
matter  what  may  be  stated,  the  court  can  not,  unless  the  ul- 
timate fact  is  stated,  declare  as  matter  of  law  that  the  pro- 
posed ditch  would  promote  the  public  health,  and  the  fact 
that  it  will  do  so  must,  it  is  evident,  be  stated  not  as  matter 
of  law,  but  as  a  matter  of  fact.  If  it  can  not  be  stated  as  a 
matter  of  law,  then  it  can  by  no  possibility  be  regarded  as 
anything  else  than  an  ultimate  fact,  to  be  found  and  stated 
by  the  triers  of  the  facts,  and  not  by  the  judges  of  the  law. 
If  it  does  not  appear  on  the  face  of  the  special  verdict  that 
the  ditch  will  be  conducive  to  the  public  health,  then  no  con- 
clusion can  be  drawn,  since  the  court  can  look  only  to  the 
verdict  for  the  facts.  This  is  so  because  there  is  no  standard 
by  which  it  can  be  determined  as  a  pure  matter  of  law  that 
the  ditch  will  promote  the  public  health,  and  this  is  a  marked 
and  peculiar  feature  of  the  case,  impressing  upon  it  an  unique 
character. 

Conceding  that  the  findings  upon  the  question  of  utility 
and  upon  the  question  of  benefit  to  public  highways  are  in- 
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sufficient^  stilly  the  finding  upon  the  question  of  benefit  to 
the  public  health  is  sufficient  to  sustain  the  special  finding 
against  the  attack  made  upon  it.  The  promotion  of  the  pub> 
lie  health  impresses  a  public  character  upon  the  work,  and 
invokes  the  exercise  of  the  governmental  power  under  which 
ditches  may  be  ordered.  Zigler  v.  Menges,  supra.  The  ben- 
efit to  private  property  resulting  from  the  construction  of 
the  ditch  authorized  the  special  assessment  which  was  levied 
upon  the  lands  in  the  vicinity  of  the  ditch. 

The  statute  under  which  these  proceedings  were  conducted 
does  not  require  that  a  proposed  ditch  shall  be  of  public 
utility,  benefit  highways  and  promote  public  health,  for,  if 
it  will  accomplish  any  one  of  these  things,  the  petitioners 
have  a  right  to  have  it  established,  and  if  its  construction 
will  specially  benefit  lands  in  the  vicinity,  the  cost  of  con- 
structing it  may  be  assessed  against  the  lands. 

We  have  examined  all  the  questions  properly  presented, 
and,  finding  no  available  error,  affirm  the  judgment. 

Mitchell,  J.,  took  no  part  in  the  decision  of  this  case. 
FUed  Jane  21, 1890. 
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No.  14,055. 

Morgan  et  al.  v.  Kendall. 

AssAUl/r  AND  Batteby. — Action  for  Damages. — R^uaal  of  D^endcmU  to 
Testify, — Effect  cf, — Jury, — Where,  in  an  action  to  recover  damages  for  an 
alleged  assault  and  battery,  the  plaintiff  after  testifying  to  the  identity 
of  the  defendants,  calls  the  defendants  as  witnesses  for  the  pnrpose  of 
proving  who  committed  the  assault,  and  they  decline  to  answer  upon 
the  ground  that  their  answers  would  tend  to  criminate  them,  such  re- 
fusal is  a  matter  proper  to  be  considered  by  the  jury  in  connection  with 
the  testimony  of  the  plaintiff. 

Sam£. — Allegation  as  to  Injuries. —  WfuU  May  be  Proved  Under. — In  such  ac- 
tion, under  allegations  in  the  complaint  that  by  reason  of  the  injuries 
inflicted  by  the  defendants  the  plaintiff  was  hurt  and  injured  and  be- 
came and  was  sick,  the  plaintiff  may  prove  the  extent  of  his  injuries, 
as  well  as  the  extent  of  his  physical  and  mental  suffering,  resulting  im* 
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mediately  from  the  assault  and  battery  alleged  in  the  complaint,  and 
may  recover  for  palpitation  of  the  heart  without  alle^ng  it  by  way  of 
special  damages. 
iSamk. — Damages  Accruing  After  Commencement  of  Suit — Averment  ou  to. — In 
an  action  to  recover  damages  for  an  assault  and  battery  the  plaintiff 
may  recover  such  damages  as  are  the  natural  result  of  his  injury,  with- 
out a  specific  averment,  though  such  damages  accrue  after  the  com- 
mencement of  the  suit 

From  fche  Clinton  Circuit  Court. 

T.  J.  Caaon,  W.  A.  Staley,  J.  C.  Davidson  and  R.  P.  Davids 
■8ony{or  appellants. 

C  S.  Wesner,  0.  D.  Wesnersmd  R.  W.  Harrison,  for  appellee. 

Coffey,  J. — This  was  an  action  instituted  in  the  Boone 
Circuit  Court  by  the  appellee  agafinst  the  appellants  to 
recover  damages  for  an  alleged  assault  and  battery.  Upon 
a  change  of  venue  the  cause  was  sent  to  the  Clinton  Circuit 
Court,  where  a  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  appellee  for  the  sum  of  four  thousand 
dollars. 

The  complaint  in  the  cause  consists  of  two  paragraphs. 
The  first  is  in  the  form  usually  employed  in  actions  of  this 
kind.     The  second  paragraph  is  as  follows : 

^^And  for  his  second  paragraph  of  complaint  herein  the 
plaintiff  says  that  the  defendants,  on  the  7th  day  of  June, 
1886,  at  the  county  of  Boone  and  State  of  Indiana,  and 
about  the  hour  of  12  o'clock  at  night,  with  force  and  vio- 
lence took  the  plaintiff  from  his  home  to  and  into  a  certain 
field  about  the  distance  of  a  half  mile  from  his  home,  and 
him  the  said  plaintiff,  the  said  defendants  did  then  and  there 
tie,  fasten  and  lynch  to  a  certain  tree,  and  the  said  defend- 
ants did  then  and  there  strip  and  tear  all  the  clothing  from 
off  the  person  and  body  of  said  plaintiff,  and  the  said  de- 
fendants did  then  and  there  with  sticks,  clubs,  whips  and 
switches  beat,  bruise  and  wound  the  said  plaintiff  on  vari- 
ous parts  of  his  body,  by  means  whereof  the  said  plaintiff 
was  hurt  and  injured,  and  became  and  was  sick,  and  the  said 
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defendant^^  at  the  time  they  so  beat  and  bruised  the  plain- 
tiff as  aforesaid,  then  and  there  ordered  and  commanded 
the  plaintiff  at  once  to  leave  and  quit  his  said  home  and  the 
said  county,  and  then  and  there  informed  the  plaintiff,  and 
threatened  that  in  case  he  should  be  found  at  his  said 
home  twenty-four  hours  thereafter  they,  said  defendants, 
would  take  his  life,  and  the  plaintiff  being  greatly  in  fear 
of  the  defendants,  and  believing  they  would  execute  their 
said  threats  on  his  failure  to  comply  with  their  said  demand^ 
did  leave  and  abandon  his  said  home  and  the  county. 
And  at  the  time  of  his  being  so  compelled  to  leave  said 
county  and  flee  froih  his  home  by  reason  of  the  threats 
aforesaid,  he  was  engaged  in  farming  and  had  growing  a 
large  crop  of  corn,  and  he  was  compelled  to  and  did  abandon 
said  crop  and  has  thereby  lost  the  same,  and  said  crop  at 
said  time  was  of  the  value  of  one  hundred  and  fifty  dollars; 
and  by  being  so  driven  away,  as  aforesaid,  the  plaintiff*  was 
thrown  out  of  employment  and  was  compelled  to  and  did  go 
among  strangers  and  was  at  great  expense  in  travelling  about 
and  paying  for  his  living,  to  wit,  the  sum  of  3250 ;  that  by 
reason  of  the  wrongs  and  injuries  done  him  by  the  defend- 
ants, as  in  this  paragraph  alleged,  he  has  been  damaged  in 
the  sum  of  ten  thousand  dollars,^^  etc. 

The  defendants  answered  by  a  general  denial. 

On  the  trial  of  the  cause  the  appellee  called  each  of  the 
appellants  as  a  witness  for  the  purpose  of  proving  the  iden- 
tity of  the  persons  who  committed  the  assault  and  battery 
charged  in  the  complaint,  but  each  of  the  appellants  declined 
to  answer  the  questions  propounded  to  him,  assigning  as  a 
reason  therefor  that  by  so  doing  he  might  subject  himself  to 
a  criminal  prosecution. 

Upon  this  branch  of  the  case  the  appellants  requested  the 
court,  at  the  proper  time,  to  instruct  the  jury  as  follows : 

"  17.  Some  of  the  defendants  were  made  witnesses  by  the 
plaintiff,  and  declined  to  testify.  The  refusal  of  any  one  of 
them  to  testify  is  not  a  circumstance  against  them  ;  it  is  not 
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evidence  against  them,  and  can  not  be  so  used.  It  raises 
neither  presumption  nor  implication  against  them  or  him  as 
to  being  guilty  of  the  assault  complained  of.  This  refusal 
can  not  in  any  way  aid  the  plaintiff,  or  add  to  the  strength 
of  his  evidence.  The  same  force  of  evidence  is  required  to 
find  a  verdict  for  the  plaintiff  with,  as  without/ the  refusal 
made  by  the  defendants.  In  other  words,  it  is  not  a  mr.tter 
of  consideration  in  your  minds,  or  of  discussion  in  the  jury 
room.  Your  duty  requires  you  to  see  that  your  minds  are 
not  involuntarily  influenced  by  it. 

'*  18.  The  plaintiff  must  make  out  his  case  by  proof  of  the 
affirmative  fact,  and  the  failure  of  the  defendants  to  deny 
can  not  be  a  substitute  for  affirmative  proof. 

'^  19.  The  fact  that  the  defendants  have  not  testified  in 
their  own  behalf,  is  not  a  circumstance  that  can  be  consid- 
ered against  them,  or  against  any  one  not  so  testifying.'^ 

The  court  refused  to'give  these  instructions,  but  gave  the 
following : 

"  6i.  If,  during  the  progress  of  the  trial,  any  of  the  de- 
fendants in  this  action  may  have  been  called  to  the  witness 
stand  and  declined  to  testify  because  of  his  privilege  not  to 
speak  of  the  fact  of  the  transaction^  because  it  might  subject 
him  to  a  criminal  prosecution,  you  are  not  to  consider  such 
refusal,  or  such  claim  of  privilege  from  testifying,  in  deter- 
mining the  fact  whether  such  defendant  committed  the  act 
complained  of  against  him,  outside  of,  and  independent  of, 
this  claim  of  privilege.  The  plaintiff  must  establish  every 
material  allegation  contained  in  his  complaint  by  a  prepon- 
derance of  the  evidence  given  in  the  cause,  and  you  will  con- 
sider all  other  facts  and  circumstances  present  on  the  trial  in 
determining  what  facts  have  been  proved." 

It  is  claimed  by  the  appellants  that  the  court  erred  in  re- 
fusing the  instructions  asked,  and^  also,  in  giving  that  last 
above  set  out^ 

The  only  authorities  cited  by  the  appellants  supposed  to 
have  any  bearing  upon  the  question  now  under  consideration 
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are  the  cases  of  Long  v.  State,  56  Ind.  182,  Commonwealth  v. 
Scott,  123  Mass.  239,  and  People  v.  ilannavsau,  60  Mich.  15. 

The  case  of  Long  v.  State,  supra,  throws  no  light  upon  the 
question  now  under  consideration,  as  that  was  a  case  where 
the  counsel  for  the  State  referred  in  argument  to  the  &ct  that 
the  defendant  in  the  case,  which  was  a  criminal  prosecution, 
had  not  testified.  It  was  held  that  by  reason  of  the  terms 
of  our  statute  upon  the  subject  the  judgment  should  be  re- 
versed. 

The  case  of  Commonwealth  v.  Scott,  supra,  was  a  case  where 
the  court  permitted  the  prosecuting  attorney  to  comment  on 
the  fact  that  the  defendant,  in  a  criminal  case,  did  not  testify 
in  his  own  behalf,  and  the  judgment  was  reversed  for  that 
reason. 

In  the  case  of  People  v.  Mannav^au,  supra,  the  witness, 
who  refused  to  testify,  was  not  a  party  to  the  prosecution, 
and  it  was  held  that  his  refusal  to  answer  a  question  imput- 
ing to  him  a  larceny,  on  the  ground  that  his  answer  might 
subject  him  to  criminal  prosecution,  was  not  to  be  considered 
as  affecting  his  credibility. 

None  of  these  cases  throw  light  upon  the  subject  as  to 
what  effect,  if  any,  is  to  be  given  to  the  refusal  of  a  party 
to  a  civil  action  to  answer  questions  when  called  by  his  ad- 
versary, upon  the  ground  that  his  answers  would  subject  him 
to  criminal  prosecution  on  account  of  the  matters  involved 
in  the  issues  in  that  particular  suit.  It  will  readily  be  con- 
ceded that  such  refusal  to  answer  could  not  be  used  against 
him  in  a  criminal  prosecution,  for  that  would  effectually  de- 
prive him  of  the  benefit  of  the  rule  that  a  person  in  a  crim- 
inal case  can  not  be  required  to  furnish  proof  against  himself. 
State  V.  Bailey y  54  Iowa,  414. 

The  question  here  involved  incidentally  arose  in  the  case 
of  Came  v.  Litchfield ,  2  Mich.  340.  In  that  case  the  plain- 
tiff called  the  defendant  as  a  witness,  who  declined  to  an- 
swer the  question  propounded  to  him,  upon  the  ground  that 
his  answer  thereto  might  tend  to  criminate  him.     During 
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the  argument  of  the  cause  counsel  for  the  plaintiff  ^as  com- 
menting upon  the  refusal  of  the  defendant  to  answer  the 
question  propounded  to  him^  when  on  the  witness-stand, 
whereupon  counsel  for  the  defendant  interposed  an  objection. 
The  court  remarked,  in  the  hearing  of  the  jury,  that  such  re- 
fusal of  the  defendant  was  not  evidence  against  him,  yet  it 
was  impossible  to  prevent  the  jury  from  hearing  the  whole 
case  and  knowing  what  was  done,  in  open  court,  in  the  course 
of  the  trial  before  them,  or  to  prevent  counsel  from  com- 
menting upon  it.  It  was  held  that  the  refusal  of  the  defend- 
ant to  testify  was  not  evidence  against  him,  and  that  the  court 
erred  in  not  restraining  counsel  in  their  comments  upon  the 
fact  of  such  refusal. 

This  case,  however,  has  not  escaped  criticism.  Attached 
to  the  case,  and  found  in  the  volume  where  the  same  is  re- 
ported, is  the  following  note:  "  The  precise  point  involved 
in  this  opinion  does  not  seem  to  have  arisen  in  either  Illinois 
or  Wisconsin,  nor  in  any  other  case  in  Michigan.  The  more 
it  is  analyzed  the  more  doubtful  it  will  appear.  A  jury 
have  the  right,  and  it  is  their  duty,  not  merely  to  listen  to 
the  words  which  a  witness  utters,  but  to  note  his  manner  of 
testifying — not  merely  to  observe  how  far  his  knowledge  ex- 
tends, but  to  note  equally  where  his  ignorance,  evasion,  si- 
lence, hesitation,  or  lapses  of  memory  occur;  thus  it  becomes 
part  of  his  manner  to  note  in  one  sense  both  what  he  testifies 
to  and  what  he  declines  to  testify  to,  for  certainly  it  is  equiv- 
ocal logic  to  say  that  if  he  stammers,  hesitates,  evades,  etc., 
in  testifying  to  a  given  matter,  the  jury  may  note  his  manner, 
but  if  he  refuses  to  testify  at  all  they  can  not.  In  what 
mental  condition  shall  they  stand  ?  Shall  they  try  to  occupy 
the  same  position  as  if  the  witness  had  answered  the  ques- 
tion frankly,  either  in  the  aflBrmative  or  negative?  This  as 
a  rule  would  be  impossible.  It  is  equally  impossible  for 
them  to  occupy  the  same  mental  attitude  as  if  the  question 
had  not  been  asked.  The  true  position  would  seem  to  be 
that  while  the  declination  of  the  witness  to  answer  is  not  to 
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be  taken  as  an  admission  of  his  guilt,  yet  it  is  a  circumstance 
in  his  manner  of  testifying,  which,  like  any  other  physical 
or  mental  circumstance,  such  as  delay,  pallor,  evasion,  etc., 
may  with  other  circumstances  be  considered  by  them  in 
weighing  the  witnesses'  testimony.  Indeed  no  judge  or  jury 
could  avovd  being  differently  affected  by  the  refusal  to  an- 
swer than  they  would  by  the  answer ;  and  if  the  fact  be  so, 
it  would  seem  to  be  idle  ceremony  for  the  judge  at  nisipriibs 
to  order  that  it  should  not  be  so.'' 

The  question  now  before  us  was  directly  involved  in  the 
case  of  Andrews  v.  FryCy  104  Mass.  234.  In  that  case  the 
question  involved  was  as  to  whether  the  plaintiff  had  a 
license  to  sell  intoxicating  liquor.  Upon  being  asked  that 
question  by  the  defendant  the  plaintiff  declined  to  answer, 
assigning  as  a  reason  therefor  that  his  answer  might  tend  to 
criminate  himself.  In  commenting  upon  this  branch  of  the 
case  the  court  said  :  '^  This  refusal  to  answer,  like  any  other 
refusal  to  produce  evidence  in  his  power,  was  competent  evi* 
dence  against  him  and  his  partner.  A  party  offering  him- 
self as  a  witness  in  his  own  behalf  stands  differently  in  this 
respect  from  a  third  person  brought  into  court  to  testify  in 
a  case  in  which  he  has  no  interest." 

We  think  this  case  states  the  correct  rule.  Suppose  A. 
institutes  suit  against  B.  to  recover  the  value  of  a  horse 
which  A.  alleges  B.  has  stolen  from  him.  On  the  trial  of 
the  cause  A.  testifies  that  he  saw  B.  take  the  horse  from  the 
stable,  and  then  places  B.  upon  the  witness  stand  and  asks 
him  if  he  did  not  take  the  horse  at  the,  time  and  place 
charged.  B.  declines  to  answer,  alleging  and  stating  as  a 
reason  that  his  answer  would  tend  to  criminate  him.  Can 
it  be  denied  that  such  conduct  on  the  part  of  B.  tends  to 
corroborate  the  testimony  of  A.?  So  in  this  case,  the  ap- 
pellee had  testified  to  the  identity  of  the  appellants,  and 
when  placed  upon  the  witness  stand  and  questioned  in  rela- 
tion to  the  assault  and  battery,  with  which  they  were  charged, 
they  declined  to  answer  upon  the  ground  that  their  answers 
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would  tend  to  criminate  them.  We  think  such  refusal  was 
a  matter  proper  to  be  considered  by  the  jury,  in  connection 
with  the  testimony  of  the'  appellee.  Nor  does  this  holding 
violate  the  well  known  rule  that  a  party  in  a  criminal  case 
shall  not  be  compelled  to  furnish  evidence  against  himself, 
for  as  we  have  seen,  when  prosecuted  criminally^  his  conduct 
in  refusing  to  testify  in  the  civil  case  can  not  be  given  in 
evidence  against  him. 

We  do  not  think  the  court  erred  in  refusing  to  give  the 
instructions  asked  by  the  appellants. 

The  instruction  given  by  the  court  was  as  favorable  to  the 
appellants  as  they  had  the  right  to  ask.  It  is  not  erroneous 
in  assuming  the  existence  of  the  assault  and  battery  charged 
in  the  complaint^  as  the  existence  of  such  assault  and  bat- 
tery was  not  a  disputed  fact  in  the  case.  The  controversy 
was  over  the  identity  of  the  parties  who  committed  the  wrong. 
In  some  particulars  the  instruction  is  somewhat  obscure,  but 
there  is  no  reason  to  believe  that  the  jury  were  misled 
thereby  to  the  prejudice  of  the  appellants. 

The  appellants,  also,  claim  that  the  court  erred  in  refusing 
to  give  to  the  jury  inistructions  numbered  three,  four,  five, 
and  six,  as  asked  by  them.  These  instructions  are  as  fol- 
lows : 

'^  3.  No  damages  are  laid  in  the  complaint  for  injuries 
running  beyond  the  time  of  commencing  the  action,  and  un- 
der the  evidence  in  this  cause  none  can  be  allowed. 

^^  4.  No  special  damages  are  laid  in  the  complaint  because 
of  alleged  injury  to  health  or  infirmities  of  any  kind  brought 
on  by  the  alleged  whipping,  and  there  is  no  question  of  that 
kind  before  you. 

'*  5.  The  plaintifi*  has  testified  in  regard  to  his  having 
palpitation  of  the  heart,  and  nervous  debility,  brought  on, 
as  he  claimed,  by  the  alleged  assault  and  battery ;  he  has  set 
out  nothing  of  the  kind  in  his  complaint,  and  you  are  in- 
stnicted  to  disregard  any  evidence  upon  the  subject  of  such 
consequential  results. 


V 
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^'  6.  No  special  damages  are  laid  in  the  complaint  for  the 
loss  of  time^  nor  is  there  any  evidence  upon  that  subject,  and 
nothing  of  this  kind  can  be  allowed,  nor  for  any  alleged 
loss  of  crops/' 

The  contention  of  the  appellants  is  that  the  appellee  can 
not  recover  in  this  action  for  palpitation  of  the  heart,  or  for 
any  other  suffering  peculiar  in  its  nature,  without  alleging 
such  peculiar  suffering  by  way  of  special  damages. 

It  is  argued  that  the  appellants  are  only  liable  for  such 
damages  as  they  had  a  right  to  expect  as  the  natural  conse- 
quenees  of  their  act,  unless  other  damages  are  specifically  al- 
leged in  the  complaint ;  and  as  palpitation  of  the  heart  is  not 
the  natural  or  usual  result  of  personal  chastisement,  the  ap-^ 
pellee  can  not  recover  on  account  of  such  suffering,  in  this 
action,  because  it  is  not  specifically  set  forth  in  the  com- 
plaint. 

It  is,  no  doubt,  true  that  a  party  can  not  recover  special 
damages  without  specifically  alleging  such  damages  in  his 
complaint. 

In  2  Sedgwick  Damages  (7  ed.),  p.  607,  the  learned  au- 
thor quotes,  with  approval,  from  Mr.  Chitty,  the  following: 
'^  Damages  are  either  general  or  special.  General  damages 
are  such  as  the  law  implies  or  presumes  to  have  accrued 
from  the  wrong  complained  of.  Special  damages  are  such 
as  really  took  place,  and  are  not  implied  by  law ;  and  are 
either  superadded  to  general  damages  arising  from  an  act  in- 
jurious in  itself,  as  where  some  particular  loss  arises  from 
the  uttering  of  slanderous  words  actionable  jn  themselves^ 
or  are  such  as  arise  from  an  act  indifferent  and  not  actiona- 
ble in  itseif,  but  injurious  only  in  its  consequences,  as  where 
words  become  actionable  only  by  reason  of  special  damages  en- 
suing. It  does  not  appear  to  be  necessary  to  state  the  former 
description  of  damages  in  the  declaration  ;  because  presump- 
tions of  law  are  not,  in  general,  to  be  pleaded  or  averred  as 
facts.  But  when  the  law  does  not  necessarily  imply  that  the 
plaintiff  sustained  damage  by  the  act  complained  of,  it  is  es- 
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sential  to  the  validity  of  the  declaration  that  the  resulting 
damages  should  be  shown  with  particularity.'^ 

In  a  note  on  page  608  of  the  sam^  work  it  is  said  the  law 
presumes  damages,  and  dispenses  with  their  averment  for 
bodily  pain  and  suffering  in  actions  for  personal  injury^  cit- 
ing Ourtia  V.  Rochester ^  etc.,  R.  i2.  Co.y  18  N.  Y.  534, 
Swarthout  v.  New  Jersey  Steamboat  Go.,  46  Barb.  222. 

In  such  actions  the  plainti£P  may  also  recover  for  mental 
suffering  without  any  specific  averment  upon  the  subject. 
Wright  v.  Compton,  53  Ind.  337 ;  Ohio,  etc.,  R.  R.  Co.  v. 
Hechtf  115  Ind.  443,  and  cases  cited. 

The  complaint  in  this  case  alleges  that  by  reason  of  the  in- 
juries inflicted  by  the  appellants  he  was  hurt  and  injured, 
and  became  and  was  sick.  Under  these  allegations  we  think 
the  appellee  might  prove  the  extent  of  his  injuries,  as  well 
as  the  extent  of  his  physical  and  mental  suffering,  resulting 
immediately  from  the  assault  and  battery  alleged  in  his  com- 
plaint. Such  physical  and  mental  suffering  was  not  the  sub- 
ject of  special  damages  within  the  legal  meaning  of  that 
term;  and  it  was  not  necessary  to  specifically  set  them  out  in 
the  complaint.  For  this  reason  the  court  did  not  err  in  re- 
fusing to  give  the  fourth  and  fifth  instructions  asked  by  the 
appellants. 

The  third  instruction  asked  is  not  the  law  in  any  aspect 
of  the  case,  and  should  not  have  been  given.  In  an  action 
to  recover  damages  for  an  assault  and  battery  the  plaintiff 
may  recover  such  damages  as  are  the  natural  result  of  his 
injury,  without  specific  averment,  though  such  damages  ac- 
crue after  the  commencement  of  the  suit.  Birchard  v.  Booth, 
4  Wis.  85. 

The  sixth  instruction  asked  relates  to  a  matter  not  within 
the  issues  or  the  evidence  in  the  cause,  and  was  properly  re- 
fused by  the  court.  The  court  instructed  the  jury  correctly 
as  to  the  measure  of  damages. 

T^inally,  it  is  contended  by  the  appellants  that  the  damages 
assessed  by  the  jury  are  excessive.     We  do  not  agree  with 
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this  contention.  The  assault  and  battery  charged,  and  proven 
on  the  trial,  was  of  an  aggravated  character,  and  the  jury 
who  heard  the  evidence,  and  had  the  parties  and  witnesses 
before  it,  were  the  best  judges  of  the  amount  necessary  to 
compensate  the  appellee  for  the  injuries  he  had  received  at 
the  hands  of  the  appellants. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  April  25, 1890 ;  petition  for  a  rehearing  overraled  Jane  25, 1890. 
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Poor  Pebson. — ApplieaUon  to  be  Admitted  to  Pro8§euie,^B^kuaL — J 
of  GourL — It  is  only  where  there  is  a  dear  case  of  abase  of  discretion 
on  the  part  of  the  trial  court  in  refusing  an  application  to  be  admitted 
to  prosecute  an  action  as  a  poor  person  that  its  judgment  will  be  re- 
versed. 

Same. — Non-Bestdeni, — Oost-Bond, — Where  such  an  application  is  denied 
a  non-resident  it  is  not  error,  upon  the  refusal  of  the  plaintiff  to  file 
the  bond  for  costs  required  by  the  statute  (section  589,  R.  S.  1881), 
without  any  additional  showing  as  to  the  claim,  or  inability  to  give  the 
bond,  to  dismiss  the  complaint. 

From  the  Starke  Circuit  Court. 

H,  R,  Robbina,  for  appellant. 

A.  J,  Gould  and  J,  W,  Nichols^  for  appellee. 

MiTCHEliL,  J. — The  only  question  for  decision  involves 
the  propriety  of  the  ruling  of  the  court  in  refusing  to  admit 
the  appellant  to  prosecute  an  action  instituted  by  her  in  the 
Starke  Circuit  Court  against  the  appellee^  as  a  poor  person, 
and  in  sustaining  a  motion  to  dismiss  the  action  because  of 
the  plaintiff's  failure  to  file  a  bond  for  costs,  a  proper  affi- 
davit showing  that  she  was  a  non-resident  of  the  State  of 
Indiana  having  been  filed. 
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'^Any  poor  person,  not  having  sufficient  means  to  prose- 
cute or  defend  an  action,  may  apply  to  the  court  in  which 
the  action  is  intended  to  be  brought,  or  is  pending,  for  leave 
to  prosecute  or  defend  as  a  poor  person.  The  court,  if  sat- 
isfied that  such  person  has  not  sufficient  means  to  prosecute 
or  defend  the  action,  shall  admit  the  applicant  to  prosecute 
or  defend  as  a  poor  person,  and  shall  assign  him  an  attorney  to 
defend  or  prosecute  the  cause,  and  all  other  officers  requisite  ' 
for  the  prosecution  or  defence,  who  shall  do  their  duty  therein 
without  taking  any  fee  or  reward  therefor  from  such  poor 
person."     Section  260,  R.  S.  1881. 

The  record  shows  that  after  instituting  her  action,  the 
plaintiff  presented  a,  verified  petition  asking  the  court  to  ad- 
mit  her  to  prosecute  as  a  poor  person.  She  set  forth  in  the 
petition  that  she  had  a  meritorious  cause  of  action  against 
the  defendant  to  recover  the  value  of  seven  years'  services, 
rendered  for  him,  and  to  recover  $260,  money  loaned  de- 
fendant about  four  years  before  the  action  was  commenced. 
She  averred  that  she  was  poor  and  not  worth  ten  dollars 
over  and  above  her  wearing  apparel,  and  the  claim  she  was 
prosecuting  against  the  defendant.  It  does  not  appear  that 
any  other  evidence  was  heard,  or  that  any  statement  was 
made  by  any  attorney,  or  other  person  than  the  petitioner, 
ooncernidg  the  merits  of  the  claim.  Pending  the  plaintiff's 
petition,  the  defendant  moved  the  court,  upon  an  affidavit 
showing  that  the  plaintiff  was  a  non-resident  of  the  State 
of  Indiana,  that  she  be  required  to  file  a  bond  for  costs. 
The  court  denied  the  plaintiff's  petition,  and  made  an  order 
requiring  her  within  a  time  fixed  to  file  a  cost  bond.  Re- 
fusing to  comply  with  this  last  order  her  complaint  was  dis- 
missed. 

An  application  to  be  permitted  to  prosecute  an  action,  as 

a  poor  person,  presents  a  subject  for  the  sound  discretion  of 

the  nisi  pritts  court;  and  a  very  clear  case  of  abuse  must  be 

shown  before  the  discretionary  power  of  the  court  can  be  in- 
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terfered  with.  The  court  must  be  satisfied  that  the  peti* 
tiouer  has  not  sufficient  means  to  prosecute  the  action ;  more 
than  that,  the  court  ought  to  be  satisfied  that  the  claim  upon 
which  the  action  is  predicated  is  a  meritorious  one.  At  the 
common  law  no  one  was  admitted  to  sue  in  forma  pauperis. 
Subsequently,  in  pursuance  of  the  statute,  2  Henry  VII.,  c» 
12,  if  the  plaintiff  made  affidavit  that  he  was  not  worth  £A 
above  his  w6aring  apparel  he  might,  upon  petition  to  the 
Chief  Justice,  supported  by  the  opinion  of  counsel  who  had 
examined  into  the  merits  of  his  claim,  be  admitted  to  prose- 
cute as  a  poor  person.  1  Tidd  Pr.  97.  A  similar  practice 
preyails  in  New  York,  where  the  petitioner  is  required  to 
verify  his  petition,  and  support  it  by  the  certificate  of  a  coun- 
sellor of  the  court,  to  the  effect  thaf  he  has  examined  the 
claim,  and  is  of  opinion  that  the  petitioner  has  a  merito- 
rious cause  of  action.  2Crary  N.  Y.  Pr.  165,  166  ;  2  Barb* 
Rt.  of  Persons,  803. 

Proper  caution  should  be  observed  in  allowing  applica- 
tions like  this,  because  it  can  rarely  happen  that  any  one  with 
a  good  claim  will  be  deprived  of  his  legal  right  for  want  of 
a  competent  and  reputable  lawyer  to  vindicate  his  cause  in 
the  courts.  Brown  v.  Story,  1  Paige,  588  ;  Isnard  v.  Qw- 
eauXf  1  Paige,  39. 

There  is  probably  no  profession  where  benefactions  to  the 
poor,  in  the  way  of  gratuitous  services,  as  well  as  in  other 
material  respects,  exceed  those  of  the  legal  profession,  and 
while  an  attorney  can  not,  even  upon  the  order  of  the  courts 
be  compelled  to  render  services  gratuitously  (  Webb  v.  Baird, 
6  Ind.  13),  it  may  be  doubted  whether  a  suitor  with  a  meri- 
torious cause  ever  failed  to  secure  a  hearing  because  of  his 
inability  to  employ  an  advocate. 

It  is  manifestly  the  duty  of  the  courts  to  see  to  it  that  jus- 
tice is  not  allowed  to  fail,  and  that  no  one  is  denied  the  op- 
portunity of  asserting  his  rights  under  the  law  because  he  is 
an  object  of  charity  ;  but  it  is  equally  their  duty  not  to  en- 
courage unnecessary  and  fruitless  litigation,  or  to  allow  the 
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public  treasury  to  be  opened  merely  to  harass  persons  against 
whom  speculative  claims  in  which  no  merit  is  apparent  may 
be  asserted.  The  defendant  may  have  been  unable  to  en- 
dure such  an  unequal  contest. 

The  face  of  the  claim  in  the  present  case  is  over  one  thou- 
sand dollars,  and  the  court  may  well  have  believed  that  a  com- 
petent lawyer  could  readily  have  been  procured  to  prosecute 
the  action  if  it  had  been  believed  that  the  claim  /on  which  it 
was  based  was  a  meritorious  one.  We  can  discover  nothing 
in  the  record  to  justify  an  interference  with  the  discretion 
exercised  by  the  court. 

The  court  having,  for  satisfactory  reasons,  declined  to  ad- 
mit the  appellant  to  prosecute  as  a  poor  person,  she  was  sub- 
ject to  the  provisions  of  section  589,  B.  S.  1881,  which  re- 
quires plaintiffs  who  are  not  residents  of  the  State  to  file  in 
the  office  of  the  clerk  a  written  undertaking  for  costs. 

Having  refused  compliance  with  the  order  of  the  court, 
without  any  additional  showing  as  to  her  claim,  or  her  inn- 
bility  to  obtain  a  surety  to  sign  her  bond,  and  the  order  hav- 
ing been  made  in  conformity  with  the  requirements  of  this 
statute,  there  was  no  error  committed  in  dismissing  the  oom- 
plaint. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jane  24, 1890. 


No.  14,350.  1184  4«7 

Abbett  v.  The  Board  of  Commissiokebs  of  Swttzeb- 

LAND  County. 

Tax  Salb. — Fbredomre  of  Tax  Lien. — posts. — LiabUUy  of  OoujUy. — Where  an 
action  is  brought  in  the  name  of  the  State,  on  the  relation  of  the  pros- 
ecuting attorney,  to  foreclose  the  lien  of  the  State  for  taxes  (Elliott's 
Supp.y  section  2147),  and  a  sum  sufficient  is  not  realized  from  the  sale  of 
the  real  estate  to  pay  the  costs  due  the  officers  of  the  court  in  conse- 
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quence  of  the  proceeding,  the  county  in  which  the  lan^l  is  listed  b  not 
liable  in  its  corporate  capacity  for  the  balance  of  such  costs. 

From  the  Switzerland  Circuit  Court. 

W.  B,  Johrhston  and  jP.  M,  Oriffith,  for  appellant. 
O.  S*  Pleasants,  for  appellee. 

Berkshire,  C.  J. — The  record  presents  for  our  consid- 
eration but  a  single  question. 

In  an  action  brought  in  the  name  of  the  State,  on  the  re- 
lation of  the  prosecuting  attorney,  to  foreclose  the  lien  of  the 
State  for  taxes,  as  provided  in  section  1,  p.  123,  Acts  of 
1883  (Elliott's  Supp.,  section  2147),  in  cases  where  a  sum 
sufficient  is  not  realized  from  the  sale  of  the  real  estate  to 
pay  the  costs  due  to  the  officers  of  the  court  in  consequence 
of  the  proceeding,  is  the  county  wherein  the  land  is  listed 
liable  in  its  corporate  capacity  for  the  balance  of  such  costs  ? 

In  our  opinion  there  is  no  such  liability. 

We  can  imagine  no  good  reason  for  holding  that  the  county 
is  responsible  for  such  costs.  The  action  is  brought  in  the 
name  of  the  State,  on  the  relation  of  the  prosecuting  at- 
torney, who  is  a  State  officer.  Nor  can  it  be  successfully 
maintained  that  the  action  is  for  the  benefit  of  the  county  in 
its  corporate  capacity.  The  action  is  for  the  benefit  of  the 
public ;  not  alone  of  the  county,  but  of  the  entire  State.  All 
taxation,  whether  for  State  or  county  purposes,  is  for  the 
support  of  the  State  government ;  but  if  this  were  not  so, 
there  is  included  in  every  delinquency  taxes  which  belong  in 
the  State  treasury  as  well  as  in  the  treasury  of  the  county. 

The  lien  which  is  foreclosed  is  held  by  the  State,  and  not 
by  the  county;  the  county  can  not,  though  it  might  so  de- 
sire, bring  an  action  to  foreclose  a  tax  lien.  It  can  not  con- 
trol the  institution  of  the  action,  nor  can  it  cause  its  discon- 
tinuance. 

It  is  made  the  duty  of  the  county  auditor  to  furnish  the 
proper  list  of  delinquencies  to  the  prosecuting  attorney,  and 
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it  then  becomes  his  duty  in  all  proper  eases  to  bring  and 
prosecute  the  action. 

It  would  hardly  be  contended,  if  the  law  provided  that 
the  action  should  be  brought  in  the  name  of  the  Stat^e  with.- 
out  a  relator,  that  the  county  would  be  liable  for  costs,  and 
yet  we  think  the  contention  would  be  equally  plausible  with 
the  one  made,  with  the  law  as  it.  is.  The  relation  of  the 
county  to  the  action  would  be  the  same  in  the  one  case  as  it 
is  in  the  other. 

We  find  no  error  in  the  record. 

Judgment  a£Srmed,  with  costs. 

Filed  Jane  24, 1890.  '  _ 
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BOGEBS  ET  AI^.  V.  YoOBHEES  ET  Ali. 

Dbainaoe. — Inadequacy  of  Original  AsaeamnenL—Reasaesmeni  ^  BtfiufU, — 
In  case  the  original  assessment  of  benefits  made  in  a  drainage  proceed- 
ing, instituted  under  the  act  of  April  6th,  1885,  proves  inadequate  to 
complete  the  work,  it  is  competent  for  the  court,  upon  due  petition  and 
notice,  to  refer  the  matter  to  the  commissioners  of  drainage,  or  if  they 
be  for  any  reason  incompetent  to  act,  to  new  commissioners,  for  the 
purpose  of  reassessing  benefits,  in  order  to  complete  the  work,  or  pay 
the  deficit  in  case  the  work  has  been  completed. 

From  the  Vigo  Circuit  Court. 

U.  J.  Hammond,  E.  8,  G.  Rogers  and  B,  F.  Marshall,  for 
appellants. 

W,  W.  Rumsey,  for  appellees. 

MiTCHEFX,  C.  J. — The  only  question  involved  in  this  ap- 
peal is  whether  or  not  in  case  the  original  assessment  of 
benefits  made  in  a  drainage  proceeding  instituted  under  the 
act  of  April  Gth,  1885,  proves  inadequate  to  complete  the 
work,  it  is  competent  for  the  court,  upon  due  petition  and 
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notice^  to  refer  the  matter  to  the  commissioners  of  draiDage, 
or  if  they  be  for  any  reason  incompetent  to  act,  to  new  com- 
missioners for  the  purpose  of  reassessing  benefits,  in  order 
to  complete  the  work,  or  pay  the  deficit  in  case  the  work 
has  been  ccMnpleted.  The  act  concerning  the  drainage  of 
wet  lands  makes  two  propositions  clear  beyond  doubt  or  dis- 
pute :  1.  That  the  lands  benefited  must  bear  the  entire  bur- 
den of  the  costs,  damages  and  expenses  of  effecting  the 
drainage,  and  2.  That  no  land  can  be  assessed  for  an  amount 
in  excess  of  the  benefits  which  actually  accrue  to  it.  When- 
ever it  is  made  to  appear  that  the  costs,  damages  and  ex- 
penses of  effecting  the  drainage  exceed  the  benefits  to  be 
derived  therefrom  it  is  the  duty  of  the  court  to  suspend 
.  further  proceedings. 

The  drainage  of  the  land  can  not  be  deemed  fully  accom- 
plished, nor  the  proceeding  ended,  until  the  drain  has  been 
completed  according  to  the  plans  and  specifications  on  file, 
and  the  expenses  of  constructing  the  work,  and  the  costs  and 
damages  necessarily  incident  thereto  have  been  paid,  and 
until  the  commissioner  having  charge  of  the  work  has  made 
his  final  report,  and  an  order  discharging  him  has  been  made 
by  the  court.  Until  this  is  done  the  proceeding  remains 
under  the  control  of  the  court.  Steele  v.  Hanna^  117  Ind. 
333.  An  attentive  reading  of  the  act  referred  to,  keeping  in 
view  the  scope  and  purpose  of  the  statute,  and  that  it  is  to 
be  liberally  construed  so  as  to  promote  the  end  for  which  it 
was  enacted,  makes  it  manifest  that  while  the  proceeding  re- 
mains under  its  control  the  court  has  large  discretion  in  re- 
spect to  modifying,  equalizing  and  changing  assessments.  It 
is  a  reasonable  supposition  that  the  Legislature  must  have 
anticipated  that  expenses  and  deficits  arising  from  floods, 
mistakes,  accidents,  litigation  and  other  causes  that  could 
not  be  foreseen  at  the  time  the  work  was  entered  upon  must 
necessarily  be  provided  for,  or  the  work  fail  of  completion 
in  many  instances.  Hence  the  provision  authorizing  any 
person  interested  to  file  a  supplemental  petition  in  certain 
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oases^  and  authorizing  the  court  to  release  any  person  from 
liability  or  modify  his  assessment^  as  provided  in  Elliott's 
Supp.^  section  1191.     See^  also,  section  1188. 

The  power  of  the  court'^  until  the  work  is  fully  completed 
and  accepted,  must  be  regarded  as  a  continuing  power  within 
the  limits  above  stated,  viz.,  that  the  entire  cost  of  the  im- 
provement must  fall  upon  the  lands  benefited  in  proportion 
to  the  benefits  which  accrue  to  each  tract  effected,  and  that 
no  tract  can  be  assessed  in  a  sum  exceeding  the  amount  of 
benefits  resulting  to  it  from  the  work,  as  adjudged  by  the 
court.  What  good  reason  can  be  suggested  for  holding  that 
if  on  account  of  a  supervening  flood  the  cost  of  completing 
the  work  should  be  greatly  increased,  the  court  might  not 
ascertain  upon  a  supplemental  petition  and  notice  whether 
or  not  the  benefits  to  the  lands  might  not  be  equal  to  the  ex- 
pense of  constructing  the  work  notwithstanding  the  en- 
hanced cost.  If,  as  in  the  present  case,  the  cost  or  expense 
of  completing  the  work  is  enhanced  by  expensive  litigation, 
so.  that  the  amount  expended  must  either  be  lost  or  an  ad- 
ditional assessment  made,  in  case  the  benefit  to  be  derived 
will,  in  the  judgment  of  the  court,  admit  of  it,  we  see  no 
reason  why  a  liberal  construction  of  the  statute  will  not  au- 
thorize it  to  be  done.  The  case  is  fully  within  the  rules  laid 
down  and  elaborated  in  Board,  etc,,  v.  Fullen,  111  Ind.  410, 
and  cases  following  it,  and  upon  the  principles  enunciated 
in  that  case  the  judgment  is  affirmed,  with  costs. 

Filed  May  17, 1890 ;  petition  for  a  rehearing  overruled  June  25, 1890. 
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No.  14,344. 

Wilson  et  al.  v.  Wii^on  bt  al. 

QuiETiNQ  TiTLB. — Pleading. — ^In  an  action  to  quiet  title,  a  general  all^a- 
tion  that  the  defendants  assert  an  unfounded  title  is  sufficient  to  show 
that  a  claim  of  title  is  asserted  by  them. 

From  the  Dearborn  Circuit  Court. 

N.  8.  Oivan  and  J.  K.  Thompson,  for  appellants. 
jr.  B.  doles,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellees  seeks  a  de-- 
cree  quieting  title  to  real  estate,  and  the  single  objection 
urged  by  the  appellants  against  it,  is  that  it  does  not  suffi* 
eiently  show  that  a  claim  of  title  is  asserted  by  them.  This 
contention  can  not  prevail.  There  is  a  general  allegation 
that  the  defendants  assert  an  unfounded  title,  and  this  alle* 
gation  is  sufficient.  Otis  v.  DeBoer,  116  Ind.  531;  Johnson 
V.  Taylor,  106  Ind.  89 ;  Rausch  v.  Trustees,  etc.,  107  Ind.  1 ; 
Conger  v.  Miller,  104  Ind.  592  ;  Woodworth  v.  Zimmerman, 
92  Ind.  349 ;  Marot  v.  Germania,  etc.,  Ass'n,  54  Ind.  37. 

We  have  no  doubt  that  under  our  system  of  procedure  an 
owner  of  land  is  entitled  to  have  his  title  freed  from  any  ^ud 
all  claims  asserted  against  it.  He  has  a  right  to  remove  from 
his  title  any  claims  that  may  embarrass  the  sale  of  his  land 
or  interfere  with  its  enjoyment.  Our  court  has  adopted  the 
rule  sanctioned  by  Mr.  Pomeroy,  and  under  that  rule  un- 
founded claims  which  cloud  the  title,  no  matter  what  their 
character  or  what  the  manner  of  their  assertion,  may  be  re- 
moved by  a  decree  quieting  the  title.  Bishop  v.  Moorman, 
98  Ind.  1  (49  Am.  Rep.  731)  ;  Otis  v.  Gregory,  111  Ind.  504; 
Scobeyy.  Walker,  114  Ind.  254;  Fitzmaurice  v.  Mosier,  116 
Ind.  363  (367). 

This  is  the  just  and  reasonable  rule,  for  there  is  neither 
propriety  nor  justice  in  permitting  a  defendant  to  wrongfully 
assert  title  to  the  property,  and  yet  deny  the  owner  a  right 


MAY  TERM,  1890.  473 

The  Pennsylvania  Companj  v.  Mitch^L 

to  settle  the  queBtion  of  title  because  the  assertion  is  not 
made  in  a  particular  mode. 

The  judgment  is  clearly  right  upon  the  merits^  and  is  af- 
firmed. 
.    Filed  June  24, 1890. 


No  14,108. 

The  Pennsylvania  Company  v.  MircHELii. 

Bailboad. — Injury  to  Animwh  where  Company  ta  not  Required  to  Fence. — Noii' 
Liability, — A  railroad  company  is  not  liable  for  injuries  to  animals  that 
enter  upon  its  tradk  at  places  where  to  maintain  fences  would  interfere 
with  the  dischaige  of  its  duty  to  the  public,  or  with  £he  rights  of  the 
public  in  the  use  of  the  highway,  or  in  doing  business  with  the  com- 
pany, nor  at  any  place  where  fences  and  connecting  cattle-guards  would 
make  the  running  and  handling  of  trains,  or  the  necessary  and  proper 
switching  of  cars,  more  hazardous  to  its  employees.  Where  animals 
enter  upon  railroad  grounds  at  such  places  and  are  killed  within  limits 
that  can  not  be  and  are  not  required  to  be  fenced,  the  company  is  not 
liable. 

Saicb. — Railroad  companies  can  not  be  required  to  erect  and  maintain 
fences  along  uninclosed  and  unimproved  lands,  nor  in  the  platted  por- 
tions of  cities,  towns  and  Tillages,  but  they  are,  nevertheless,  liable  for 
injuiy  to  animals  that  enter  upon  their  tracks  at  such  places,  in  case 
the  track  was  not^but  might  have  been,  securely  fenced  without  inter- 
fering with  the  discharge  of  its  duty  to  the  public,  or  without  increas- 
ing the  danger  to  its  employees  in  the  discharge  of  their  duties. 

Sahjs. — MainUnanee  <^  CaUle-Ouards, — Opinion  Evidence, — Inadmiasibmty  q/l 
— It  was  not  error  to  exclude  the  evidence  of  a  witness  whose  opinion 
was  asked  as  to  whether  or  not  a  cattle-guard  could  have^been  main- 
tained at  a  particular  place  without  increasing  the  danger  to  the  de- 
fendant's trainmen.  That  was  a  conclusion  for  the  jury  to  draw  from 
all  the  evidence  in  the  case. 

From  the  Morgan  Circuit  Court. 

8.  Q.  Pickens,  for  appellant. 

J.  V.  Mitchell  and  J.  F.  GoXy  for  appellee. 

Mitchell.,  J.^ — The  appellant  railroad  company  was  sued 
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by  the  appellee  for  the  value  of  two  mules  alleged  to  have 
been  killed  on  the  company's  railroad  track  by  its  locomo- 
tive and  cars. 

The  case  was  tried  upon  a  complaint  which  charged  that 
the  track  was  not  securely  fenced  at  the  point  where  the  ani- 
mals entered. 

The  chief  question  debated  here  is  whether  the  railroad 
company  was  required  to  fence  its  track  at  the  place  where 
the  animals  entered  upon  its  right  of  way. 

It  is  abundantly  settled  that  a  railroad  company  is  not  lia- 
ble for  injuries  to  animals  that  enter  upon  its  track  at  places 
where  to  maintain  fences  would  interfere  with  the  discharge 
of  its  duty  to  the  public^  or  with  the  rights  of  the  public  in 
the  use  of  the  highway,  or  in  doing  business  with  the  com- 
pany, nor  at  any  place  where  fences  and  connecting  cattle- 
guards  would  make  the  running  and  handling  of  trains,  or 
the  necessary  and  proper  switching  of  cars,  more  hazardous 
to  its  employees.  When  animals  enter  upon  railroad  grounds 
at  such  places  and  are  killed  within  limits  that  can  not  and 
are  not  required  to  be  fenced,  the  company  is  not  liable. 
Cincinnati,  eto,^  R.  22.  Co.  v.  Jones,  111  Ind.  259,  and  cases 
cited.  Railroad  companies  can  not  be  required  to  erect  and 
maintain  fences  along  uninclosed  and  unimproved  lands,  nor 
in  the  platted  portions  of  cities,  towns  and  villages,  but  they 
are,  nevertheless,  liable  for  injury  to  animals  that  enter  upon 
their  tracks  at  such  places,  in  case  the  track  was  not,but 
might  have  been,  securely  fenced  without  interfering  with 
the  discharge  of  its  duty  to  the  public,  or  without  increas- 
ing the  danger  to  its  employees  in  the  discharge  of  their  du- 
ties. These  are  conceded  propositions  about  which  there  is 
no  dispute.  It  is  conceded  that  the  tracks  were  not  fenced 
at  the  place  where  the  animals  entered,  nor  where  they  were 
killed.  The  contention  is  as  to  the  liability  of  the  company 
notwithstanding  the  absence  of  the  fence,  the  insistence  on 
the  one'  hand  being,  that  a  fence  and  connecting  cattle-pits 
could  not  have  been  maintained  without  subjecting  the  train- 
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men  of  the  company  to  additional  perils ;  while  it  is  con- 
tended on  the  other  hand  that  the  evidence  fairly  sustains 
the  opposite  conclusion. 

We  concede  that  the  utmost  liberality  should  be  extended 
to  railroad  companies  where  fences  and  cattle-guards  are  dis- 
pensed with  out  of  considerations  of  safety  for  trainmen  or 
employees,  or  for  the  safety,  convenience  or  welfare  of  the 
public.  The  judgment  and  discretion  of  officers  and  agents 
should  not  be  coerced  so  as  to  put  human  life  or  limb  in 
jeopardy  in  order  to  avoid  pecuniary  liability  for  animals 
killed.  Notwithstanding  this,  after  an  attentive  considera- 
tion of  the  evidence  and  arguments  In  t)ie  present  case,  we 
find  ourselves  unable  to  disturb  the  verdict  of  the  jury. 
While  a  different  conclusion  might  well  have  been  arrived 
at,  it  can  not  be  said  that  the  verdict  of  the  jury  is  without  any 
support  in  the  evidence.  Admitting  the  truth  of  all  that  is 
testified  to  by  the  appellant's  witnesses,  the  jury  may  have 
found  from  evidence  in  the  record  that  a  fence  and  suitable 
cattle-guards  might  have  been  maintained  without  peril  to 
the  appellant^s  employees  at  a  point  where  they  would  have 
had  no  occasion  to  cross  it  in  switching  ears  or  making  up 
trains.  There  was  no  error  in  excluding  the  evidence  of 
the  witness  whose  opinion  was  asked  as  to  whether  or  not  a 
<mttle-guard  could  have  been  maintained  at  a  particular 
place  without  increasing  the  danger  to  the  appellant's  train- 
men. Indiana^  etc.y  R.  W.  Co.  v.  J7afe,  93  Ind.  79 ;  Ohi* 
eago,  dc.y  R.  W.  Go,  v.  Modesitty  ante,  p.  212.  That  was 
a  conclusion  for  the  jury  to  draw  from  all  the  evidence  in 
the  casQ.  Without  first  giving  the  facts  upon  which  to  base 
an  opinion,  it  was  not  competent  for  a  witness,  even  though 
he  had  long  experience  in  railroading,  to  state  whether  or 
not  a  fence  and  cattle-guards  could  or  could  not  be  main-( 
tained  at  a  given  place  with  safety  to  the  employees  of  the 
railroad. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jane  25, 1890. 
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No.  13,929. 
TUKPIE  ET  AL.  V,    FaGQ,  CONSTABLE. 

Replevin. — Complaint. — Sufficiency  of, —  Under  section  1266,  B.  S.  1881, 
authorizing  actions  of  replevin  for  possession  of  personal  property,  a 
complaint  which  alleges  that  the  plaintiffs  are  the  owners  of  the  prop- 
erty, and  entitled  to  the  possession,  and  that  the  defendant  has  posses- 
sion without  right,  and  unlawfully  detains  the  same  from  the  owner,  is 
sufficient  to  entitle  the  plaintiffs  to  maintain  an  action  for  possession. 

Same. — lUU. — The  complaint  is  sufficient  to  try  the  title  to  the  property 
without  the  averment  required  by  section  1267,  B.  8.  1881,  that  the 
property  was  not  seized  under  an  execution,  or,  if  so  seized,  that  it  was 
exempt. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  SdlerSy  for  appellants. 
JB.  P.  Damdaon  aud  J.  C.  Davidson,  for  appellee. 

Olds,  J. — This  was  an  action  in  replevin,  by  James  H. 
and  William  Turpie,  against  John  W.  Fagg,  constable  of 
Monon  township,  White  county,  Indiana.  The  appellee  de» 
murred  to  the  complaint,  for  cause,  that  the  complaint  did 
not  state  sqfficient  facts  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  and  appellants  refusing  to 
plead  further  the  court  rendered  judgment,  on  demurrer,  for 
the  appellee,  and  from  this  judgment  appellants  prosecute 
this  appeal,  and  assign  as  error  the  ruling  of  the  court  in  sus- 
taining the  demurrer. 

The  statute  (section  1266,  R.  S.  1881,)  authorizing  actions 
of  replevin  for  possession  of  personal  property  reads  as  fol- 
lows : 

"  When  any  personal  goods  are  wrongfully  taken,  or  un- 
lawfully detained,  from  the  owner  or  person  claiming  the 
possession  thereof,  or,  when  taken  on  execution  or  attach- 
ment, are  claimed  by  any  person  other  than  the  defendant, 
the  owner  or  claimant  may  bring  an  action  for  the  possession 
thereof." 

This  section  provides  that  a  suit  may  be  maintained  for 
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the  possession  of  personal  property  in  any  of  the  follow- 
ing cases : 

First.  When  any  personal  goods  are  wrongfully  taken  and 
detained  from  the  owner  or  person  claiming  the  possessioq. 

Second,  When  any  personal  goods  are  unlawfully  detained 
from  the  owner  or  person  claiming  possession  thereof,  though 
they  may  have  been  lawfully  taken  in  the  first  instance. 

Third.  When  goods  are  taken  on  execution  or  attachment, 
and  are  claimed  by  some  person  other  than  the  defendant. 

It  is  alleged  in  the  complaint  that  ^'  the  plaintiffs  are  the 
owners,  and  are  entitled  to  the  possession,  of  one  black 
horse  of  the  value  of  one  hundred  dollars,  which  the  defend- 
ant has  possession  of  without  right,  and  unlawfully  detains 
from  the  plaintiffs." 

These  allegations  are  sufficient  to  entitle  the  plaintiffs  to 
maintain  the  action  for  the  possession.  It  alleges  owner- 
ship in  the  plaintiffs,  and  that  the  defendant  has  possession 
of  the  property  without  right,  and  unlawfully  detains  the 
same  from  the  owner.  It  remains,  then,  to  determine 
whether  th,e  further  allegations  render  it  invalid.  It  is 
further  alleged  that  '^  the  same  has  not  been  taken  for  any 
tax  assessment  or  fine  pursuant  to  any  statute,  nor  seized 
under  any  attachment  against  the  property  of  the  plaintiffs, 
but  it  is  seized  under  an  execution  issued  on  a  judgment, 
which  judgment  has  been  paid,  And  was  paid  before  said  ex- 
ecution was  issued." 

Section  1267  provides  that  if  the  plaintiff  in  an  action  for 
possession  of  personal  property  claim  the  immediate  posses- 
sion of  such  property,  he,  or  some  one  in  his  behalf,  must 
make  an  affidavit  showing  certain  facts. 

In  this  case  the  complaint  and  affidavit  are  one,  which  is 
proper  practice.  Minchrod  v.  Windoea,  29  Ind.  288.  The 
only  objection  made  to  the  sufficiency  of  the  complaint  or 
affidavit  is  that  it  omits  to  aver,  as  provided  in  section  1267, 
supra^  it  shall  be  stated,  that  the  property  has  not  been  seized 
under  an  execution  against  the  property  of  the  plaintiff,  or 
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if  SO  seized,  that  it  is  exempt  from  such  seizure.  In  lieu  of 
this  averment  it  alleges  that  the  property  was  seized  under  an 
execution  issued  on  a  judgment,  which  judgment  had  been 
paid,  and  was  paid  before  the  execution  issued. 

The  complaint  would  be  good  to  try  the  title  to  the  prop- 
erty without  any  of  the  averments  of  fact  as  required  by 
section  1267,  supra. 

It  is  not  necessary  to  determine  whether  the  facts  stated 
were  sufficient  to  entitle  the  plaintiff  to  writ  of  replevin.  If 
there  had  been  a  motion  to  quash  the  writ  then  this  question 
would  arise ;  or  if  the  allegations  showed  whom  the  judg- 
ment and  execution  were  against,  then  a  different  question 
would  be  presented. 

The  court  erred  in  sustaining  the  demurrer  to  the  com* 
plaint. 

Judgment  reversed,  at  costs  of  appellee. 

Filed  Not.  19, 1889 ;  petition  for  a  rehearing  overruled  June  25, 1890. 


No.  14,408. 

Stopt  et  al.  V.  Hbrbell  bt  al. 

SuPBEME  CouBT. —  Weight  of  Endenee. — Where  there  is  legal  evidence  in 
the  record  tending  to  support  the  verdict  of  the  jury  or  the  finding  of 
the  court  on  every  material  point,  the  Supreme  Court  will  not  disturb 
the  verdict  or  finding  on  the  weight  of  the  evidence. 

From  the  Vanderburgh  Circuit  Court. 

W.  M.  Bldkey  and  R.  C.  Wilkinson,  for  appellants. 

G,  Staser,  A,  Gilchrist  and  C,  A.  De  Brvlery  for  appellees. 

Coffey,  J. — This  was  a  proceeding  instituted  by  the  ap- 
pellees before  the  board  of  commissioners  of  Vanderburgh 
county^  to  vacate  a  certain  described  portion  of  a  pobh'c 
highway  located  In  said  county.     Upon  the  filing  of  a  re- 
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port  by  the  viewers  appointed  to  view  said  highway  the  ap» 
pellants  filed  a  remonstrance.  Thereupon  the  board  of  com- 
missioners appointed  reviewers,  two  of  whom  reported  in  fa- 
vor of  said  proposed  vacation. 

Upon  this  report  an  order  was  entered  vacating  the  por- 
tion of  the  highway  described  in  the  petition,  from  which  an 
appeal  was  faken  to  the  Vanderburgh  Circuit  Court. 

In  that  court  the  cause  was  tried  by  a  jury,  resulting  in  a 
verdict  for  the  appellees,  upon  which  the  court,  over  a  mo- 
tion for  a  new  trial,  rendered  judgment  vacating  the  high- 
way as  prayed  in  the  petition. 

The  error  assigned  here  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  overruling  the  motion 
for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  were : 

Firk.  That  the  verdict  of  the  jury  was  not  supported  by 
sufficient  evidence. 

Second.    That  the  verdict  was  contrary  to  law. 

We  have  carefully  read  the  evidence,  and,  while  a  greater 
number  of  witnesses  testified  on  behalf  of  the  appellants  than 
on  behalf  of  the  appellees,  we  find  much  conflict.  This  court 
will  reverse  a  cause  on  the  evidence  where  it  does  not  sup- 
port the  verdict  of  the  jury  or  the  finding  of  the  court;  but 
it  will  not  undertake  to  weigh  conflicting  evidence  with  a 
view  of  ascertaining  with  which  party  the  preponderance 
rests.  Oagg  v.  Vettery  41  Ind.  228  ;  Fort  Wayne,  etc.,  B.  R. 
Co.  V.  Husaelmany  65  Ind.  73. 

If  there  is  legal  evidence  in  the  record  which  tends  to  sup- 
port the  verdict  of  the  jury,  or  the  finding  of  the  court,  on 
every  material  point,  this  court  will  not  disturb  the  verdict 
or  finding  on  the  weight  of  the  evidence.  Sckofield  v.  fliwi- 
derson,  67  Ind.  258 ;  Swalea  v.  Southard,  64  Ind.  557. 

The  only  question  presented  by  the  record  before  us,  is  the 
one  involving  the  weight  of  the  evidence. 

Judgment  affirmed. 

FUed  Jane  26, 1890. 
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No.  14,353. 


124    480 

*^  ^^1  Balue  v.  Richardson. 

156    4111 

I2i   4ml        Practiob.— itfirftow  to  Strike  Out  PUadinff8, — Bill  of  ExeeptionB. — Motions  to 
I^  ttM/  strike  out  pleadings  and  to  separate  and  number  para^aphs  of  plead- 

ing, and  the  rulings  thereon,  must  be  brought  into  the  record  hj  a 
proper  bill  of  exceptions  or  be  made  a  part  of  the  record  by  order  of 
the  coui't. 

From  the  Vigo  Superior  Court. 

N.  G.  Bvffeind  T,  W.  Harper ^  for  appellant. 
G.  W.  Faris,  8.  It.  Hamill,  D.  N.  Taylor,  N.  Morris,  L. 
Newberger  and  J.  B.  Curtis,  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellant.  The  complaint  is  in  four  paragraphs.  The  first 
alleges  the  sale  of  certain  real  estate  by  appellee  to  appel- 
lant for  $3;000/and  that  as  a  part  of  the  consideration  ap- 
pellant assumed  and  agreed  to  pay  certain  encumbrances  on 
the  property^  and  that  there  is  due  and  unpaid  $800  of 
the  purchase-money. 

The  second  alleges  the  same  facts^and  that  appellant  failed 
and  refused  to  pay  certain  of  the  encumbrances^  and  that  ap- 
pellant agreed  to  pay  1(196.90  interest  and  taxes,  and  |23 
for  abstracts  of  said  property,  and  that  there  is  still  due  and 
unpaid  the  sum  of  $238.20  of  the  purchase-money. 

The  third  paragraph  is  for  $42  damages  sustained  by  rea- 
son of  a  contract  relating  to  the  sale  of  goods. 

The  fourth  paragraph  is  for  f  5  for  the  one*half  interest  in 
a  map. 

Appellant  answered  the  complaint.  The  plaintiff  then 
filed  a  supplemental  complaint,  alleging  that  since  the  com- 
mencement of  the  action  plaintiff,  the  appellee,  had  paid 
$546.39  of  the  liens  and  encumbrances  on  said  real  estate, 
the  payment  of  which  had  been  assumed  by  the  appellant  as 
part  of  the  consideration  of  said  real  estate^  as  alleged  in  the 
original  complaint. 
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The  appellant  then  moved  the  court  to  strike  out  the  sup- 
plemental complaint^  which  motion  was  overruled.  The  ap- 
pellant then  moved  the  court  to  require  the  appellee  to  sep- 
arately state  and  number  his  causes  of  action  set  out  in  his 
supplemental  complaint^  or,  as  it  is  stated  in  the  record^  ^'  to 
paragraph  his  suppleipental  complaint/'  which  motion  was 
overruled,  and  the  appellant  then  filed  his  motion  to  tax  all  . 
costs  prior  to  the  filing  of  the  supplemental  complaint  to  the ' 
plaintiff,  which  motion  was  also  overruled. 

The  appellant  excepted  to  the  rulings  of  the  court  on  the 
two  first  motions  at  the  time. 

The  rulings  of  the  court  on  these  various  motions  are  as- 
signed as  error,  and  are  the  only  errors  assigned. 

There  is  no  bill  of  exceptions  presenting  these  various 
rulings,  nor  are  the  motions  and  rulings  thereon  made  a  part 
of  the  record ;  they  seem  to  have  been  oral  motions,  and 
stated  no  reasons  for  the  motions.  Motions  to  strike  out 
pleadings  and  to  separate  and  number  paragraphs  of  plead- 
ingS;  and  the  rulings  thereon^  must  be  brought  into  the  rec- 
ord by  a  proper  bill  of  exceptions  or  be  made  a  part  of  the 
record  by  order  of  the  court.  Manhattan  Life  Ins.  Co.  v. 
Doll,  80  Ind.  113.      ^ 

There  is  no  question  presented  by  the  record  for  the  de* 
cision  of  this  court. 

Judgment  affirmed^  with  costs. 

Filed  June  25, 1890. 

Vol.  124.— 31 
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iS'o.  13,402. 

The  City  op  Columbus  v.  Stbassn£b. 

Municipal  Corporation.— -i)e/«diye  Sidewalk. — Duty  of  Ciiy  to  Keep  w 
Bepair, — Comptaini. — In  an  action  against  a  city  for  damages  for  in- 
juries caused  by  a  defective  sidewalk,  an  allegation  that  the  city  had 
exclusive  authority  and  jurisdiction  oyer  its  streets,  alleys  and  side- 
walks,  and  negligently  permitted  one  of  its  sidewalks— the  one  on  the 
west  side  of  Washington  street — to  get  out  of  repai^,  is  sufficient  to 
show  that  the  sidewalk  where  the  injury  is  alleged  to  have  occurred 
was  within  the  city  and  under  its  jurisdiction. 

Same. — Complaint  Negativing  Contributory  Negligenee.— ^Sufficiency  (/. — Where 
'  the  complaint  alleges  that  the  injury  occurred  without  the  fault  of  the 
plaintiff  it  will  be  sustained,  unless  it  clearly  appears  from  the  facta 
specifically  stated  that  there  was  negligence  on  the  part  of  the  plain- 
tiff which  contributed  to  the  injury. 

Same. — Contributory  Negligence, — Where  the  question  of  contributory  n^ 
ligence  is  a  controverted  one,  it  is  a  question  of  fact  for  the  jury,  and 
their  verdict  will  not  be  disturbed  if  there  is  evidence  to  support  it. 

Same. — Injury  Caused  by  Dffeetive  Sidewalk. — Extent  of. — Evidence. — Oro»^ 
Examination, — The  question  "  I  will  ask  you  if  you  didn't  go  to  Mrs. 
Williams,  your  sister-in-law's,  and  if  you  didn't  strike  her  daughter 
over  the  head  with  a  crutch  and  knock  her  down  on  the  floor,"  was  a 
proper  question  to  be  asked  on  cross-examination  as  tending  to  contra- 
dict the  plaintiff's  evidence  in  chief,  and  to  show  the  plaintiff's  injury 
was  not  so  g^at  as  qlaimed.  The  defendant  was  not  required  to  make 
the  proof  by  its  own  witnesses,  but  had  the  right  to  elicit  the  testi- 
mony from  the  plaintiff. 

Same. — Knowledge  of  Defective  Sidewalk. — Right  of  Action. — Where  one  suf- 
fers an  injury  occasioned  by  a  defective  sidewalk,  the  mere  fact  that 
before  the  accident  happened  he  knew  of  such  defect  does  not  deprive 
him  of  his  right  of  action.  The  fact  that  he  had  knowledge  of  the 
defect,  with  all  the  other  facts  bearing  on  the  question,  is  to  be  consid* 
ered  by  the  jury  in  determining  whether  he  was  guilty  of  contributory 
negligence. 

Same. — Notice  to  Councilman. — Instruction  to  Jury. — It  was  not  error  to  in- 
struct the  jury  that  notice  to  a  councilman  of  a  defective  sidewalk  was 
notice  to  the  city. 

Same. — Measure  of  Damages, — **Laek  of  Personal  JEkjoyment.^^ — An  instrnc- 
tion  to  the  jury  that  they  should  consider  in  measuring  the  damages 
any  "lack  of  personal  enjoyment"  occasioned  by  the  injury,  was  erro- 
neous. 


From  the  Decatur  Circuit  Court. 
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8.  Slansifery  G.  8,  Baker  and  O.  W.  Cooper^  for  appellant. 
J.  D.  Miller,  F.  E.  Gavin  and  J.  G.  Orr,  for  appellee. 


i 


Berkshire,  C.  J. — This  is  an  action   instituted   by  the  \j 

appellee  against  the  appellant  for  damages. 

The  complaint  contains  two  paragraphs.  To  each  para- 
graph a  demurrer  was  filed. 

The  court  overruled  the  demurrers,  and  exceptions  were 
reserved. 

An  answer  in  general  denial  was  filed  by  the  appellant. 
The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  appellee,  and  over  a  motion  for  a  new  trial  judgment 
was  rendered  in  accordance  with  the  verdict  of  the  jury. 

The  errors  assigned  are  as  follows : 

1.  The  jcourt  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint. 

2.  The  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  complaint. 

3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  only  objection  made  to  the  first  paragraph  of  the  com- 
plaint is  that  it  fails  to  show  that  the  sidewalk  complained 
of  was  one  which  it  was  the  duty,  or  right,  of  the  appellant    . 
to  keep  in  repair. 

The  same  objection  is  made  to  the  second  paragraph,  and 
an  additional  objection  that  the  facts  alleged  in  the  second 
paragraph  disclose  contributory  negligence.  We  do  not 
think  either  objection  is  well  taken. 

The  following  allegations  as  to  the  location  of  the  side- 
walk complained  of  appear  in  the  first  paragraph  of  the  com- 
plaint : 

'^  The  plaintifi^,  Mattie  Strassner,  complaining  of  the  de- 
fendant, the  city  of  Columbus,  Indiana,  says  that  said  de- 
fendant is  a  municipal  corporation  ;  that  as  such  corporation 
if  has  exclusive  authority  and  jurisdiction  over  its  streets, 
alleys,  and  sidewalks;  that  it  is  its,  the  said  defendant's,  duty 
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to  maiDtaia  the  same  in  good  and  safe  repair;  that  regard- 
leas  of  this,  its  said  duty,  the  defendant,  about  four  months 
prior  to  the  9th  day  of  May,  1884,  negligently  permitted  one 
of  its  said  sidewalks,  to  wit,  the  one  on  the  west  side  of 
Washington  street,  in  front  of  building  No.  334,  a  store- 
room occupied  by  John  F.  Snyder,  to  get  out  of  repair,  and 
become  dangerous  to  the  life  of  pedestrians/' 

No  greater  strictness  is  required  in  pleading  under  our 
liberal  practice  than  certainty  to  a  common  intent;  the 
pleading  in  question  comes  up  to  this  standard.  It  is  al- 
leged that  the  appellant  had  exclusive  authority  and  juris- 
diction over  its  streets,  alleys  and  sidewalks,  and  negligently 
permitted  one  of  its  said  sidewalks,  to  wit,  the  one  on  the 
west  side  of  Washington  street  to  get  out  of  repair,  etc. 
This  sufficiently  shows,  without  further  particularity,  that 
the  sidewalk  where  the  injury  is  alleged  to  have  occurred 
was  within  the  city  and  under  its  jurisdiction.  The  aver- 
ment is  still  stronger  in  the  second  paragraph,  for  in  addi- 
tion to  what  is  alleged  in  the  first  paragraph,  it  alleges  that 
the  city  had  had  control  of  said  sidewalk  for  many  years. 
See  Tioe  v.  Oityof  Bay  Gity,  44N.W.  Rep.  (Mich.)  52 ;  Ivory 
V.  Town  of  Deer  Park,  116  N.  Y.  476.  But  the  language 
of  the  paragraphs  of  the  pleading  in  question  is  so  similar 
to  that  found  in  the  complaint  in  the  case  of  City  of  Lafay- 
ette  V.  Larson,  73  Ind.  367,  that  we  are  inclined  to  the  opin- 
ion that  the  one  was  copied  from  the  other.  We  do  not 
think  that  the  second  paragraph  of  the  complaint,  on  its 
face,  imputes  contributory  negligence  to  the  appellee,  and  as 
it  does  not  the  question  was  left  as  a  question  of  fact  for  the 
jury,  and  is  not  open  to  the  objection  urged  against  it. 

In  Oity  of  Elkhart  v.  Witman,  122  Ind.  538,  this  court 
said  :  '^  It  is  asserted  by  counsel  that  the  complaint  is  bad 
because  it  does  not  show  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  but  in  our  opinion  counsel  are 
clearly  in  error.  The  direct  averment  is  made  that  she  was 
injured  without  fault  or  negligence  on  her  part,  and  this,  as 
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has  been  many  times  decided,  is  saffieient  to  show  that  she 
was  not  guilty  of  contributory  negligence.  *  *  Where 
the  complaint  alleges  that  the  injury  occurred  without  the 
fault  of  the  plaintiff  it  will  be  sustained,  unless  it  clearly  ap- 
pears, from  the  facts  specifically  stated,  that  there  was  negli- 
gence on  his  part  which  contributed  to  the  injury.  There 
are  no  facts  from  which  it  can  be  inferred,  in  the  face  of 
the  direct  averment  that  there  was  no  fault  on  the  part 
of  the  plaintiff,  that  she  was  guilty  of  contributory  negli- 
gence. It  does  not  appear  that  she  knew  of  the  unsafe  con- 
dition of  the  sidewalk,  but  if  she  did,  it  would  not  be  con- 
clusive against  her ;  for,  although  knowledge  of  a  defect  is 
evidence  of  an  important  character  tending  to  show  con- 
tributory negligence,  it  does  not  of  itself  establish  that  fact/' 
That  case  seems  to  be  decisive  of  the  question  here  under 
consideration. 

We  think  that,  notwithstanding  the  facts  pleaded,  there 
may  have  been  want  of  contributory  negligence,  and  as  the 
paragraphs  expressly  aver  that  the  appellee  was  not  guilty 
of  contributory  negligence,  the  pleading  is  not  ill  because  of 
the  second  objection  urged  against  it. 

This  brings  us  to  the  third  assigned  error. 

We  are  not  willing  to  hold  that  the  uncontradicted  evi- 
dence introduced  on  the  trial  disclosed  contributory  negli- 
gence on  the  part  of  the  appellee,  and  this  we  would  have 
to  do  if  we  were  to  decide  that  the  verdict  of  the  jury  was 
not  supported  by  suflScient  evidence. 

Conceding  that  the  appellant  in  its  brief  has  correctly  and 
fully  copied  the  testimony  of  the  appellee  relating  to  the 
question  of  contributory  negligence  (and  this  it  has  done,  sub- 
stantially if  not  literally),  when  all  of  the  evidence  in  the 
case  is  considered  we  are  not  able  to  say  as  a  matter  of  law 
that  the  appellee  was  guilty  of  contributory  negligence. 

The  question  of  contributory  negligence,  as  a  question  of 
evidence,  was  a  controverted  question,  and  therefore  a  ques- 
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tion  purely  of  fact  for  the  determination  of  the  jury.  See 
Jung  V.  City  of  Stevma  Point,  43  N.  W.  Rep.  (Wis.)  513. 

In  Hollowayv.CityofLookport,  61  N.  Y.  Sup.  Ct.'  153,  the 
court  said:  "  The  duty  of  the  defendant  was  to  keep  the  streets, 
and  sidewalks,  constructed  under  its  orders  and  directions 
within  the  city  limits,  in  a  reasonably  safe  and  secure  condi- 
tion. If  the  plaintiff  did,  in  fact,  know  of  the  real  condi- 
tion of  the  walk  before  the  accident  happened,  that  circum- 
stance alone  does  not  deprive  him  of  a  right  of  action.  That 
circumstance,  however,  with  all  the  other  facts  bearing  on 
the  question,  was  to  be  considered  and  weighed  by  the  jury 
in  determining  whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence.  We  think  that  the  jury  properly  disposed 
of  that  question ;  at  least  the  case,  as  presented  by  all  the 
evidence,  is  such  as  not  to  permit  us  to  disturb  their  finding 
on  the  question.'^ 

The  foregoing  expresses  the  true  rule  as  we  understand 
it,  and  is  in  accord  with  our  own  cases.  See  Town  of  Cos- 
port  V.  Evans,  112  Ind.  133;  Oity  of  Fort  Wayne  v.  Breese, 
123Ind.  581. 

In  City  of  Chicago  v.  McLean,  24  N.  E.  (111.)  527,  the  court 
said :  ^^  Appellant  also  assigns  as  error  the  refusal  of  the  court 
to  give  the  fourth  and  sixth  instructions  asked  by  it.  In  the 
fourth  it  was  stated  that  ^  a  person  in  the  full  possession  of  her 
faculties,  passing  over  a  sidewalk  when  there  was  light,  with 
no  crowd  to  jostle  or  disturb  her,  and  no  intervening  object 
to  hide  a  dangerous  place  which  she  is  approaching,  and  no 
sudden  cause  to  distract  her  attention,  is  bound  to  use  her 
eyes  to  direct  her  footsteps  ;  and  if  she  failed  so  to  do,  and 
is  negligent  therein,  she  had  no  cause  of  action  against  the 
city  for  injuries  received  by  her  because  she  stepped  without 
looking  into  such  dangerous  place.^  In  the  sixth  it  was  said 
that  *  ordinary  care  requires  that  the  foot-passenger  shall 
use  her  eyes  as  well  as  her  feet,  and  therefore,  if  you  believe 
from  the  evidence  that  the  plaintiff  was  injured  because 
of  the  failure  on  her  part  to  look  where  she  was  going  or 
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observe  the  condition  of  the  sidewalk  on  which  she  was  walk- 
ing, you  should  find  the  defendant  not  guilty/  These  instruc- 
tions were  properly  refused.  They  virtually  tell  the  jury 
that  certain  facts  constitute  negligence.  Negligence  is  a 
•question  of  fact,  and  not  one  of  law,  and  ^  it  is  for  the  jury 
to  determine  from  the  evidence  whether  one  or  both  of  the 
parties  may  have  been  negligent  in  their  conduct,  and  not 
for  the  court  to  take  the  question  from  them,  and  declare  if 
certain  facts  exist  negligence  is  established.'  '^ 

If  we  are  to  understand  from  the  reasoning  and  conclu- 
sion in  the  foregoing  case,  that  a  person  passing  along  a  street 
or  sidewalk  in  a  city  is  not  bound  to  reasonable  care  and  to 
the  employment  of  his  sense  of  sight,  to  that  extent  we  must 
refuse  our  assent,  but  in  other  respects  we  regard  it  as  an 
authority.     OUy  of  Elkhart  v.  Witman,  supra. 

In  PeUengill  v.  (My  of  Yonkers,  71  N.  Y.  558,  it  is  said,  "A 
person  using  a  public  street  has  no  reason  to  apprehend  danger, 
and  is  not  required  to  be  vigilant  to  discover  dangerous 
obstructions,  but  he  may  walk  or  drive  in  the  day-time  or 
night-time,  relying  upon  the  assumption  that  the  corpora- 
tion whose  duty  it  is  to  keep  the  streets  in  a  safe  condition 
for  travel  have  performed  that  duty,  and  that  he  is  exposed 
to  no  danger  from  its  neglect."  See  Dundas  v.  (Hty  of 
Lansing y  75  Mich.  499. 

The  conclusion  to  which  we  have  arrivecK  is  not  inconsist- 
'ent  with  the  reasoning  and  conclusions  reached  in  Town  of 
Gosport  V.  Evans y  supra,  nor  with  City  of  Plymouth  v.  Milner, 
117  Ind.  324.  Those  cases  belong  to  a  different  class,  and 
are  fully  adhered  to. 

The  evidence  sufficiently  shows  that  the  sidewalk  and  street 
were  in  the  corporate,  limits  of  the  city,  and  hence  were  un- 
der its  control.  See  Ivory  v.  Town  of  Deer  Park,  supra; 
Town  of  Gosport  v.  Evans^  supra;  section  3161,  R.  S.  1881. 

The  question  propounded  to  the  appellee  as  to  the  number  of 
brothers  she  had,  and  the  proposed  testimony  to  follow,  were 
not  competent  on  cross-examination,  but  if  they  had  been 
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the  whole  matter  to  which  the  question  and  offer  related 
came  out  when  the  appellant  introduced  its  evidence  in  chief, 
and  therefore  the  appellant  was  not  injured  by  the  court's 
ruling. 

We  are  of  the  opinion  that  the  question,  ^'  I  will  ask  you 
if  you  didn't  go  to  Mrs.  Williams,  your  sister-in-law's,  and 
if  you  didn't  strike  her  daughter  over  the  head  with  a 
crutch  and  knock  her  down  on  the  floor,"  in  view  of  what 
the  appellee  had  testified  to  in  her  examination  in  chief,  and 
the  offer  which  was  made,  was  a  proper  question  to  be  asked 
on  cross-examination,  and  that  the  court  erred  in  excluding 
the  testimony. 

It  was  an  important  question  as  to  Jiow  seriously,  if  at  all, 
the  appellee  had  been  injured,  and  whether  or  not  she  had  the 
use  of  her  limbs ;  the  proposed  testimony  would  not  only 
have  had  a  tendency  to  contradict  the  plaintiff's  evidence  in 
chief,  but  to  show  that  her  injury  was  not  nearly  so  great  as 
she  claimed ;  and  the  appellant  was  not  bound  to  make  the 
proof  by  witnesses  whom  it  might  introduce,  but  had  the 
right  to  elicit  the  testimony  from  the  appellee. 

Such  proof  coming  from  the  appellee,  the  opposite  party, 
might  have  been  much  more  influential  than  if  it  had  come 
from  one  of  the  appellant's  witnesses,  and,  as  we  have  said, 
would  have  necessarily  weakened  the  appellee's  testimony 
in  chief. 

We  have  carefully  examined  the  instructions  given  by  the 
learned  judge  who  presided  at  the  trial,  on  his  own  motion, 
and  those  requested  by  the  appellant,  those  refused,  as  well  as 
those  given,  and  are  of  the  opinion  that  the  instructions  given 
covered,  clearly  and  succinctly,  the  law  of  the  case ;  and 
that  the  eourt  committed  no  error  in  the  refusal  to  give  the 
instructions  requested,  nor  in  giving  its  own  instructions, 
except  in  the  giving  of  instruction  numbered  twenty-one. 

So  far  as  the  appellant's  instructions  which  were  refused, 
were  proper,  they  were  covered  by  the  instructions  that  were 
^  by  the  court. 
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It  is  urged  that  the  instructions  given  by  the  courts  on 
its  own  motion^  that  referred  to  the  question  of  notice  to 
the  appellant  that  the  sidewalk  was  out  of  repair,  omitted 
the  word  "  reasonitble,"  but  the  jury  were  not  misled 
thereby,  for  the  reason  that  the  court,  in  a  special  instruction 
upon  that  subject  asked  by  the  appellant,  informed  the 
jury  that  the  notice  referred  to  in  the  instructions  was  a 
reasonable  notice.  It  was  proper  to  instruct  the  jury  that 
notice  to  a  councilman  was  notice  to  the  city.  City  of  Lo- 
gansport  v.  Justice^  74  Ind.  378 ;  City  of  Lafayette  v.  Lar- 
son,  supra. 

Instruction  numbered  twenty-one  was  erroneous,  in  that 
it  informed  the  jury  that  they  should  take  into  considera- 
tion in  measuring  the  damages  which  they  would  assess,  in 
case  they  found  for  the  appellee,  any  "  lack  of  personal  en- 
joyment" occasioned  by  the  injury.  In  other  respects  we 
are  satisfied  with  the  instruction,  but  in  tHe  respect  men- 
tioned we  are  of  the  opinion  that  it  is  erroneous.  Counsel 
for  the  appellee  have  cited  us  to  no  authority  in  support  of 
the  instruction,  and  we  have  found  none.  The  question  of 
damages,  like  other  legal  propositions,  should  rest  upon  some 
substantial  basis.  The  following  inquiries,  therefore,  sug- 
gest themselves :  What  is  "  personal  enjoyment "  ?  How 
are  we  to  ascertain  to  what  extent  it  is  possessed  by  a  hu- 
man being?  How  can  its  absence  and  the  cause  thereof  be 
demonstrated  ?  If  a  person  for  any  cause  has  been  deprived 
of  "  personal  enjoyment"  how  are  we  to  go  about  adjusting 
his  loss  upon  a  money  basis  ?  These  questions  seem  to  be 
pertinent,  but  unanswerable,  and  suggest  an  insuperable  diflB- 
culty  to  the  measurement  of  damages  because  of  loss  of 
"  personal  enjoyment."  We  are  unable  to  say  to  what  ex- 
tent the  objectionable  part  of  the  said  instruction  influenced 
the  jury  in  measuring  the  damages  which  were  assessed 
against  the  appellant,  and,  therefore,  can  not  hold  that  it 
was  not  injured  by  the  instruction. 
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Because  of  the  errors  indicated,  the  judgment  must  be 
reversed. 

Judgment  reversed,  with  costs. 
Filed  June  25, 1890. 


No.  14,158. 

Baker  et  al.  v.  The   German  Fire  Insurance  Com- 

PA  NY. 

Insubance. — 1V(m/  of  Lon, — Beqmremenii  in  Policy  as  to. — Duty  of  Aaauni, 
— The  requirement  in  a  policy  of  insurance  that  particular  proof  of  loss 
shall  be  made  under  oath  as  soon  as  possible,  imposes  upon  the  insured 
the  duty  of  making  such  proof  within  a  reasonable  time  and  without 
unnecessary  delay. 

Same. — Time  of  Making  Proof. — Question  of  Law. — Where  there  is  no  dis- 
pute as  to  the  facts  whether  the  requirements  of  the  policy  as  to  time 
of  making  proof  have  been  complied  with,  is  a  question  of  law  for  the 
court. 

Same. — Delay, — Non-CompUance  with  Conditions  of  PoHey. — An  unexplained 
delay  of  three  months  and  nineteen  days  after  the  fire,  in  making  the 
particular  proof  of  loss,  is  unreasonable,  and  is  not  a  compliance  with 
the  conditions  of  the  policy. 

Same. — Complainl. — Conditions  Precedent. — In  a  complaint  to  recover  upon 
a  policy  of  fire  insurance,  it  must  affirmatively  appear  that  all  condi- 
tions precedent  to  a  right  of  recovery  have  been  complied  with  by  the 
insured,  or  an  excuse  for  non -performance  or  a  waiver  of  such  condi- 
tions must  appear,  in  order  that  the  complaint  may  be  held  sufficient. 

Same. — Oecwpaney  of  Building. —  Warranty. — A  statement  inserted  in  the 
face  of  the  policy  that  the  building  insured  is  "occupied  as  a  hotel, 
with  bar  and  billiard-room  attached,''  constitutes  an  express  warranty 
that  the  building  is  so  occupied  at  the  time  the  policy  is  issued,  and  the 
fact  that  it  was  not  so  occupied  at  the  time  the  policy  was  issued,  but 
was  occupied  instead  by  a  saloon,  constitutes  a  defence  to  an  action 
on  the  policy.  ^  1 

From  the  Marion  Superior  Court. 

F.  Winter  and  R.  Hill,  for  appellants. 

V.  Carter,  F.  M.  Finch  and  J,  A.  Finch,  for  appellee. 


MAY  TERM,  1890.  491 


Baker  et  aL  v.  The  German  Fire  iDsnrance  Company. 


Mitchell,  J. — The  policy  of  insurance  upon  which  this 
action  was  predicated  contained  a  stipulation  to  the  effect 
that  in  case  of  damage  by  fire  the  assured  should  forthwith 
give  notice  to  the  company,  and  as  soon  thereafter  as  possi- 
ble render  a  particular  account  of  the  loss  under  oath. 

It  was  averred  in  the  first  paragraph  of  the  complaint  that 
the  plaintiffs  had  performed  all  the  terms  and  conditions  of 
the  policy  to  be  performed  by  them  on  their  part.  It  also 
appeared  by  the  averments  of  the  same  paragraph  that  the 
loss  occurred  on  the  24th  day  of  August,  1884,  and  that  the 
particular  proof  thereof,  as  required  by  the  policy,  was  not 
furnished  until  December  12th,  1884,  a  period  of  three  months 
and  nineteen  days  after  the  fire. 

Fi'om  the  well  established  principle  that  specific  allega- 
tions of  fact,  in  a  pleading,  control  general  averments,  it 
must  follow  that  the  general  averment  that  the  plaintiffs  had 
performed  all  the  terms  and  conditions  of  the  policy  to  be 
performed  by  them,  must  be  construed  in  connection  with 
the  specific  allegations  contained  in  the  complaint  upon  the 
subject  of  proof  of  loss. 

The  requirement  that  particular  proof  of  loss  should  be 
made  under  oath  as  soon  as  possible,  imposed  upon  the  in- 
sured the  duty  of  making  such  proof  within  a  reasonable 
time  and  without  unnecessary  delay.  Provident  L.  Ins.  Co, 
V.  Baum,  29  Ind  236 ;  Railway,  etc.,  Go.  v.  Burwell,  44  Ind. 
460;  Wood  Fire  Ins.,  section  414.  Where  there  is  no  dis- 
pute as  to  the  facts,  whether  the  requirements  of  the  policy 
as  to  time  have  been  complied  with,  is  a  question  of  law  for 
the  court.  Insurance  Co,,  etc.,  v.  Brim^  111  Ind.  281 ;  Wood 
Fire  Ins.,  section  412. 

An  unexplained  delay,  such  as  is  shown  by  the  complaint 
to  have  occurred  in  the  present  case,  is  unreasonable,  and  is 
not  a  compliance  with  the  condition  of  the  policy.  Trask 
V.  State,  etc.,  Ins.  Co.,  29  Pa.  St.  198;  Home  Ins.  Co.  v. 
Lindsey,  26  Ohio  St.  348 ;  Patrick  v.  Farmers'  Ins.  Co.,  43 
N.  H.  621 ;  Mellen  v.  Hamilton  F.  Ins.  Co.,  17  N.  Y.  609. 
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In  a  complaint  to  recover  upon  a  policy  of  fire  insurance^ 
it  must  affirmatively  appear  that  all  conditions  precedent  to 
a  right  of  recovery  have  been  complied  with  by  the  fnsured^ 
or  an  excuse  for  non-performance,  or  a  waiver  of  such  con- 
ditions must  appear,  in  order  that  the  complaint  may  be  held 
-sufficient.  The  court  committed  no  error  in  sustaining  the 
demurrer  to  the  first  paragraph  of  the  complaint. 

The  ruling  of  the  court  in  holding  the  facts  averred  in 
the  second  paragraph  of  answer  sufficient  to  constitute  a  de- 
fence is  complained  of.  It  was  stated  in  the  written  part  of 
the  policy,  exhibited  with  the  complaint,  that  the  building 
insured  was  ^'  occupied  as  a  hotel,  with  bar  and  billiard 
room  attached,^^  and  the  policy  contained  a  printed  stipula- 
tion to  the  effect,  that  any  false  representation  or  conceal- 
ment concerning  the  use  or  occupation  of  the  property  should 
avoid  the  contract.  It  was  averred  in  the  answer  that  the 
assured  represented  that  the  building,  mentioned  in  the 
policy,  was  used  as  a  hotel  at  the  time  the  contract  was 
made,  and  that  particular  inquiry  was  made  of  the  assured 
in  respect  to  certain  newspaper  reports  of  disreputable 
dances  and  gatherings  theretofore  permitted  in  the  vicinity 
of  the  building,  and  that  the  plaintiff  represented  that  the 
dances  and  gatherings  referred  to  had  not  been  held  in  the 
building  to  which  the  insurance  under  negotiation  applied. 
It  is  then  averred  that  the  building  was  not  used  as  a  hotel 
at  the  time  the  policy  was  issued,  but  that  it  was  used  by 
one  Selking  as  a  saloon,  and  that  the  disreputable  dances 
and  gatherings,  referred  to  in  the  newspaper  reports,  par- 
ticularly inquired  of,  were  had  in  the  building  insured. 

The  statement  that  the  building  insured  was  "  occupied  as 
a  hotel,  with  bar  and  billiard-room  attached,'^  inserted  in 
the  face  of  the  policy,  constituted  an  express  warranty  that 
the  building  was  so  occupied  at  the  time  the  policy  was  is- 
sued, and  the  validity  of  the  contract  depended  upon  the 
truth  of  the  stipulation.  Commonwealth's  Ins.  Co,  v.  Mon- 
ninger,  18  Ind.  362 ;    Wall  v.  East  River  Mid,  Ins,  Co.,  7 
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N.  Y.  370 ;  Alexander  v.  Germania  F.  Ins.  Co.,  66  N.  Y. 
464 ;  Goddard  v.  Monitor,  etc.,  Ins.  Co.,  108  Mass.  66  (1 1 
Am.  Rep.  307)  ;  Texas  Banking,  etc.,  Co.  v.  Stone,  49  Texas,  4. 

The  phrase  **  occupied,"  etc.,  related  to  the  character  of 
the  risk  at  the  time  the  contract  was  made,  and  was  in  the 
nature  of  a  condition  precedent  to  the  taking  effect  of  the 
policy.  If  it  was  not  so  occupied,  then  the  minds  of  the 
parties  never  met  upon  the  subject-matter  of  the  contract, 
and  the  policy  did  not.  attach  in  the  absence  of  any  showing 
that  the  company  or  its  agent  had  knowledge  of  the  real  oc- 
cupancy of  the  property.  Insurance  Co.  v.  Pyle,  44  Ohio 
St.  19 ;  Burleigh  v.  Gebhard  Fire  Ins.  Co.,  90  N.  Y.  220 ; 
1  Wood  Fire  Ins.,  section  178. 

Stipulations  relating  to  the  occupancy  of  the  property,  in- 
serted in  the  face  of  the  policy,  are  regarded  as  warranties 
concerning  its  occupancy  and  use  at  the  time  the  contract  is 
entered  into.  Unless  the  language  employed  clearly  indi- 
cates that  the  stipulation  is  intended  to  constitute  a  contin- 
uing or  promissory  warranty;  it  will  be  confined  to  the  oc- 
cupancy of  the  property  at  the  time  of  the  inception  of  the 
contract.  The  policy  having  once  attached,  it  will  not  be 
avoided  on  account  of  a  change  of  occupancy  unless  the 
property  is  afterwards  devoted  to  a  use  expressly  forbidden 
or  to  one  which  increases  the  hazard  in  a  material  degree. 
Blumer  v.  Phcenix  Ins.  Co.,  48  Wis.  535  (S3  Am.  Rep.  830, 
and  note);  11  Am.  and  Eng.  Encyc.  of  Law,  290. 

The  facts  stated  constitute  a  sufficient  answer  without  re- 
gard to  the  alleged  misrepresentations  made  by  the  assured. 

It  follows  from  what  has  been  said  above  that  the  court 
committed  no  error  in  instructing  the  jury  that  the  stipula- 
tion above  referred  to  written  in  the  policy  constituted  a 
warranty  that  the  building  was  occupied  as  a  hotel,  with  bar 
and  billiard-room  attached,  and  for  no  other  purpose,  at  the 
time  the  policy  was  issued.  In  our  opinion  Hall  v.  People^s 
Mut.  Ins.  Co.,  6  Gray,  185,  is  not  opposed  to  this  conclusion. 

The  conclusion  having  been  reached  that  the  stipulation 
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inserted  on  the  face  of  the  policy^  in  relation  to  the  occu- 
pancy of  the  building,  constituted  a  warranty^  it  follows^  in 
case  it  was  not  occupied  as  therein  represented,  that  the 
contract  of  insurance  never  became  effectual  because  the 
minds  of  the  parties  did  not  meet,  and  this  would  be  equally 
so  whether  the  insured  did  or  did  not  know  whether  the  oc* 
cupancy  of  the  property  was  different  from  that  stated  in 
the  policy. 

Other  instructions  relating  to  representations  made  by  the 
plaintiff  in  respect  to  the  disreputable  uses  permitted  in  the 
building  were  given.  We  do  not  regard  that  feature  of  the 
case  as  very  material.  The  trial  seems  to  have  proceeded 
upon  the  theory  that  the  second  paragraph  of  answer  pre- 
sented two  separate  and  independent  defences,  one  resting 
upon  a  breach  of  the  warranty  contained  in  the  policy  in 
respect  to  the  occupancy  of  the  building ;  the  other  upon 
the  ground  that  false  representations  had  been  made  by  the 
assured  in  relation  to  a  matter  particularly  inquired  about, 
material  to  the  character  of  the  risk.  Both  parties  having 
tacitly  treated  the  answer  as  presenting  distinct  defences,  the 
instructions  of  the  court,  and  its  rulings  in  admitting  evi- 
dence in  support  of  that  feature  of  the  answer  which  related 
to  false  representations  constituted  no  error  of  which  the 
appellant  can  complain.  The  defence  growing  out  of  the 
breach  of  warranty  was  complete,  and  if  the  court  imposed 
upon  the  insurance  company  the  burden  of  making  the  ad- 
ditional defence,  predicated  upon  false  representations,  the 
appellant  was  not  injured. 

We  have  considered  all  the  questions  presented  and  find 
no  reversible  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jane  20, 1890. 
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EviBENOE. — TeaHtnony  by  Ccmparison  of  Signaiiare. — JSon- Expert  Wiineues. —   {^^       |J| 

Orott-Bkaminalion. — Where  the  genuineness  of  a  signature  to  a  bond  in 

pnit  is  in  dispute,  papers  not  in  evidence  in  the  cause  nor  admitted  to 
be  genuine  can  not  be  used  for  making  comparisons  between  the  sig- 
natures thereto  and  the  signature  whose  genuineness  is  disputed,  and  it 
is  not  error  to  refuse  to  allow  the  plaintiff  to  cross-examine  the  defend- 
ant's witnesses,  who  are  not  experts,  and  who  have  not  referred  to  the 
papers  in  their  direct  examination,  with  reference  to  the  genuineness  of 
the  signatures  to  such  papers.  < 

Same. — Mkroaccpic  Enlargement  qf  Signature, — Inadminibility  qf. — It  is  not 
error  to  refuse  to  submit  t6  the  jury  for  inspection  a  microscopic  en- 
largement of  a  disputed  signature,  where  the  original  is  in  court  and 
where  it  is  not  proposed  to  compare  it  with  enlarged  copies  of  signatures 
admitted  to  be  genuine. 

Same.— Jury. — Ineompdeney  of  Testimony. — A  witness,  shown  to  be  ac- 
quainted with  another's  handwriting,  may  refer  to  the  papers  in  hii» 
possession  known  to  be  in  the  writing  of  another,  for  the  purpose  of  ' 
refreshing  his  memory  before  testifying,  but  such  papers,  the  signatures 
to  which  not  having  been  admitted  to  be  genuine,  are  not  competent 
testimony  to  go  to  the  jury. 

From  the  Steuben  Circuit  Court. 

if.  B.  Johnson,  W.  G.  Oruxton  and  F.  M.  Powers,  for  appel- 
lant. 

D.  iJ.  Best  and  E.  A.  Bratton,  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellant  against  the  ap- 
pellee upon  a  bond  which  the  complaint  alleges  was  executed  to 
the  appellant,  bv  the  appellee,  as  surety  of  one  Bush  Gordon. 

The  appellee  pleaded  non  est  factum.  The  cause  was  tried 
by  a  jury,  resulting  in  a  verdict  for  the  appellee,  upon  which 
the  court  rendered  judgment. 

The  error  assigned  is,  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  re- 
fusing to  permit  it  to  prove  by  Asa  T.  Beebe,  and  others, 
witnesses  called  by  the  appellee,  on  cross-examinatioD,  that 
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in  their  opiaion  the  signatures  to  two  letters^  four  promissory 
notes,  and  a  certain  claim-file,  were  the  genuine  signatures 
of  the  appellee.  The  two  letters,  a  witness  called  by  the  ap- 
pellant testified  he  had  received  from  the  appellee,  and  that 
they,  among  other  things,  had  given  him  his  acquaintance 
with  the  appellee's  handwriting,  and  that  from  his  acquaint- 
ance with  the  appellee's  handwriting  he  believed  the  signa- 
ture to  the  bond  in  suit  was  genuine. 

The  four  promissory  notes  were  produced  by  a  witness  on 
behalf  of  the  appellant,  who  testified  that  he  was  acquainted 
with  the  appellee's  signature ;  that  one  of  the  means  by 
which  he  became  acquainted  with  it  was  by  seeing  it  to 
said  notes,  and  that  in  his  opinion  the  signature  to  the  bond 
in  suit  was  the  appellee's  genuine  signature. 

The  claim-file  was  identified  by  a  witness  for  the  appeU 
lant,  who  testified  that  the  same  was  acknowledged  before 
him,  and  that  he  was  acquainted  with  the  handwriting  of  the 
appellee,  and  that,  in  his  opinion,  the  signature  to  the  bond 
in  suit  was  his  genuine  signature. 

The  letters,  promissory  notes  and  claim-file  were  not  pa- 
pers in  this  cause,  nor  were  the  signatures  thereto  admitted 
to  be  the  genuine  signatures  of  the  appellee,  nor  were  they 
read  in  evidence.  They  could  not  under  these  circumstances 
be  used  for  making  comparison  between  the  signatures 
thereto  attached  and  the  signatures  to  the  bond  in  suit. 
Burdick  v.  Hunt,  43  Ind.  381 ;  Huston  v.  Schindler,  46  Ind. 
38  ;  Jtyaes  v.  State j  60  Ind.  241.  Furthermore,  these  papers 
had  not  been  referred  to  by  the  witnesses  sought  to  be  cross- 
examined,  and  were  not  in  any  way  connected  with  their  tes- 
timony, they  were  not  expert  witnesses.  For  these  reasons 
the  testimony  sought  to  be  elicited  was  not  cross-examina- 
tion. The  court  did  not,  under  the  circumstances,  err  in 
sustaining  an  objection  thereto. 

The  extent  to  which  a  cross-examination  shall  be  con- 
ducted is  largely  in  the  discretion  of  the  trial  court,  and  such 
discretion  will  not  be  interfered  with  unless  it  clearly  ap- 
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pears  that  such  discretion  has  been  abased  to  the  injury  of 
the  party  complaining.  For  this  reason  we  can  not  say  that 
the  court  erred  in  refusing  to  allow  the  appellant  to  prove 
by  the  appellee  on  cross-examination  that  the  signatures  to 
the  notes  and  letters  above  referred  to  were  genuine. 

On  the  trial  of  the  cause  the  appellant  offered^  for  the  in- 
«pection  of  the  jury,  what  purported  to  be  a  microscopic 
enlargement  of  the  signature  of  the  appellee  to  the  bond  in 
6uit^  and  proved  by  a  competent  witness  that  he  made  it  by 
hand  from  an  image  in  the  camera-lucida.  Upon  objection 
made  by  the  appellee,  the  appellant,  by  his  counsel,  stated 
to  the  court  that  he  expected  to  prove  by  said  witness  that 
it  was  a  microscopic  enlargement,  and  a  correct  enlargement 
of  the  signature  upon  the  bond,  and  that  said  enlargement 
showed  that  after  the  letter  '^  o ''  in  the  word  ^'  Gordon  "  had 
been  made,  the  pen  was  put  aside  to  retouch  it ;  but  the  court 
sustained  the  objection  and  excluded  the  enlarged  micro- 
scopic signature.  The  witness,  however,  was  permitted  to 
testify  fully  in  relation  to  said  signature,  and  to  its  appear- 
ance in  its  enlarged  condition. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  ex- 
cluding frotn  the  inspection  of  the  jury  the  enlarged  micro- 
scopic signature. 

In  the  case  of  Marey  v.  Barnes,  16  Gray,  161,  it  was  held 
that  it  was  not  improper  to  permit  the  jury  to  compare  mag- 
nified photographiccopiesof  genuine  signatures  with  similar 
copies  of  the  disputed  signature,  but  in  this  case  it  was  not 
proposed  to  compare  the  enlarged  copy  of  the  disputed  sig- 
nature with  a  similar  one  of  a  signature  admitted  to  be  gen- 
uine. The  offer  was  to  furnish  such  enlarged  copy  merely 
for  the  inspection  of  the  jury. 

It  seems  to  be  well  established  that  photographs  are  not 

admissible  in  evidence  when  the  original  can  be  produced  in 

court,  photographs  at  best  being  secondary  evidence.  Rogers 

Expert  Testimony,  section  144;    Matter  of  Foder^e  WiU,  34 

Vol.  124.— 32 
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Mich.  23 ;  Eborn  v.  Zunpclmany  47  Texas,  503 ;  Niller  v. 
Johnson,  27  Md.  6 ;  Tome  v.  Parkeraburg,  etc,,  R,  i2.  Cb., 
39  Md.  36. 

The  enlarged  signature  offered  to  the  jury  in  this  case  was, 
at  most,  a  mere  copy,  while  the  original  was  in  court.  Had 
it  been  desirable  that  the  jury  should  examine  the  signature 
in  question  with  the  i^id  of  a  microscope,  we  know  of  no  rea- 
son why  they  should  not  have  been  permitted  to  do  so ;  but 
the  admission  of  what  purported  to  be  an  enlarged  copy  of 
such  signature  opened  the  door  to  innumerable  collateral  ques- 
tions. We  do  not  think  the  court  erred  in  refusing  to  sub- 
mit to  the  inspection  of  the  jury  this  enlarged  copy  of  the 
signature  in  question,  as  it  was  not  proposed  to  compare  it 
with  enlarged  copies  of  signatures  admitted  to  be  genuine. 

It  is  also  claimed  by  the  appellant  that  the  circuit  court 
erred  in  refusing  to  admit  in  evidence  the  letters  and  promis- 
sory notes  herein  before  referred  to  in  this  opinion.  In  the 
exclusion  of  these  letters  and  notes  we  do  not  think  the  court 
erred.  The  witnesses  having  them  in  possession  had  the 
right  to  refer  to  them  for  the  purpose  of  refreshing  their 
memories  before  testifying,  and  in  corroboration  of  their  tes- 
timony, addressed  to  the  court,  upon  the  subject  of  their 
competency  to  testify,  but  they  were  not  competent  testimony 
to  go  to  the  jury.     Thomas  v.  State,  103  Ind.  419. 

They  had  no  connection  whatever  with  the  case  on  trial. 
As  the  signatures  thereto  were  not  admitted  to  be  genuine, 
they  could  not,  as  we  have  seen,  be  compared  with  the  sig- 
nature to  the  bond  in  suit.  There  was  no  issue  in  the  case 
upon  which  they  could  have  thrown  any  light. 

Finally,  it  is  contended  by  the  appellant  that  the  verdict 
of  the  jury  is  not  supported  by  the  evidence  in  the  cause. 

The  appellee  testified  on  the  trial  of  the  cause  that  he  did 
not  sign  or  execute  the  bond  in  suit.  There  is  much  testi- 
mony in  the  cause  tending  to  corroborate  him.  The  record 
presents  a  case  where  there  is  a  conflict  in  the  evidence  upon 
all  the  material  points  in  the  case.     It  has  been  so  often  de-^ 
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cided,  and  is  so  well  settled,  that  this  court  will  not  under- 
take to  weigh  conflicting  evidence,  that  we  n^ed  cite  no  au- 
thority upon  the  subject. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

FUed  Jane  26, 1890. 


No.  14,372. 

McBride  v.  Hicklin. 

Animals. — Impounding  (^  by  Supervisor. — OompensaHon  for  Qure  emd  Fud. — 
A  Bopervisor  who  takes  up  and  impounds  sheep  which  have  escaped 
from  the  enclosure  of  the  owner,  can  not  recover  for  feeding  and  caring 
for  them,  where  the  owner  immediately  makes  diligent  search  for  them. 
Such  animals  can  not  be  considered  as  running  at  large  within  the 
meaning  of  the  statute  (section  2637,  B.  S.  1881,  el  eeq,). 

From  the  Vigo  Circuit  Court. 

N.  G.  Buff  and  P.  M.  Foley j  for  appellant. 

W.  J.  Whitaker  and  T.  W.  Harper,  for  appellee. 

Elliott,  J. — The  appellant,  acting  in  his  official  capacity 
of  supervisor,  took  up  and  impounded  thirty-eight  sheep  be- 
longing to  the  appellee,  and  he  brought  this  action  to  recover 
for  feeding  and  caring  for  them.  The  second  paragraph  of 
the  answer  alleges  that  the  animals  escaped  from  the  en- 
closure of  the  appellee  late  in  the  night,  and  that  early  the 
next  morning  he  hunted  for  and  found  them. 

Conceding,  but  not  deciding,  that  a  supervisor  who  takes 
up  animals  found  running  at  large,  may  recover  the  compen- 
sation provided  by  the  statute  (sections  2637,  2643,  R.  S» 
1881,)  in  a  personal  action  against  the  owner,  the  answer  is 
nevertheless  good,  for  the  statute  does  not  apply  to  cases 
where  the  animals  escaped  from  the  enclosure  of  the  owner^ 
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and  he  at  once  makes  diligent  search  for  them.  Jones  v. 
Clouser,  114  lud.  387;  RuUer  v.  Henry,  20  N.  E.  Rep. 
(Ohio),  334. 

All  that  it  i^  proper  for  us  to  decide,  and  all  that  we  do 
decide,  is  that  animals  which  escape  from  their  owner's  en* 
closure  can  not  be  considered  as  running  at  large,  within  the 
meaning  of  the  statute,  in  a  case  where,  as  here,  the  owner 
makes  diligent  efforts  to  recover  them. 

The  appellant  did  recover  some  damages  below,  and,  as 
there  is  no  specification  in  the  motion  for  a  new  trial,  chal- 
lenging the  amount  of  recovery,  no  question  is  presented  for 
our  consideration.     Davis  v.  MorUgomen/f  123  Ind.  587. 

Judgment  afiSrmed. 

Filed  Jane  26, 1890. 


No.  14,851. 

Clutteb  17.  Riddle  et  al. 

Bill  of  Etokptions. — For  bill  of  exceptions  containiDg  the  eridenoe 

held  to  be  properly  in  the  record,  see  opinion. 
SuPBEMX  CouBT. — Weight  of  Evidence. — Where  there  is  eyidence  tending 

to  support  the  finding  of  the  court,  the  Supreme  Court  will  not  reverse 

a  judgment  on  the  weight  of  the  evidence. 

From  the  Vigo  Superior  Court. 

B.  E.  Rhoads  and  E.  F.  Williams,  for  appellant. 
8.  J5.  Davis,  for  appellees. 

BerkshibE;  C.  J. — This  action  rests  upon  a  promissory 
note  and  an  account  to  which  is  joined  a  proceeding  in  at- 
tachment. 

We  find  some  confusion  in  the  record,  but  we  think  that 
final  judgment  was  rendered  in  the  main  action,  and  in 
the  ancillary  proceeding  also,  on  the  10th  day  of  May, 
1887.  The  appellant  on  the  same  day  filed  separate  motions 
for  a  new  trial,  one  in  the  main  action  and  the  other  in  the 
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proceeding  in  attachment.  On  the  9th  day  of  June  follow- 
ing, the  said  motions  were  overruled,  and  the  proper  excep- 
tions reserved,  and  sixty  days  time  granted  in  which  to  file 
a  bill  of  exceptions.  The  bill  of  exceptions  was  filed  within 
the  time  given,  in  which  was  properly  embodied  the  long-hand 
report  of  the  evidence  furnished  by  the  official  reporter. 

Our  conclusion,  therefore,  is  that  the  motion  to  dismiss 
the  appeal  should  be  overruled. 

Upon  the  merits  of  the  case  the  record  presents  but  one 
question  :  Is  there  sufficient  evidence  to  support  the  court^s 
finding  in  the  ancillary  proceeding? 

The  ground  of  attachment  alleged  in  the  affidavit  is  non- 
residence.  We  have  carefully  canvassed  the  evidence  but 
feel  that  no  good  purpose  would  be  subserved  by  stating  the 
course  of  our  deliberations  in  this  opinion.  The  evidence 
relied  upon  by  the  appellee  as  it  appears  in  the  record,  is  not 
altogether  clear  and  satisfactory,  but  we  are  not  prepared  to 
hold  that  it  is  not  sufficient  to  sustain  the  finding  of  the 
court,  and  hence,  as  we  have  many  times  decided,  we  can 
not  disturb  the  finding,  though  the  evidence  carries  with  it 
an  impress  of  weakness. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jane  26, 1890. 


^ 


No.  14,298. 

GuiRL  ET  AL.  V.  Gillett. 

Bill  op  ExcEprroKS.  —  Filing  with  Clerk.  —  Failure  of  Record  to  Skow, — 
Where  it  appears  from  the  memorandum  of  the  judge  upon  the  bill  of 
exceptions  that  the  bill  was  presented  to  him  and  signed  two  days  after 
the  transcript  had  been  certified  to  the  Supreme  Court  by  the  clerk',  and 
there  is  nothing  in  the  record  or  upon  the  bill  showing  that  it  was  ever 
filed  with  the  clerk,  no  question  is  presented  on  the  evidence. 

From  the  Clinton  Circuit  Court. 
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(7.  W,  Griffin^  M.  Bristow  and  Jf.  B.  Beard,  for  appellants. 

A,  C.  AyreSy  E.  A,  Brown,  L.  M,  Brown,  J.  Q,  Bayleas 
and  8.  O.  Baylesa,  for  appellee. 

Mitchell,  J. — This  was  an  action  by  Gillett  against 
William  H.  Guirl,  and  two  others,  partners,  doing  business 
under  the  firm  name  of  W.  H.  Guirl  &  Co.,  to  recover  the 
contract  price  of  a  turning- lathe  sold  and  delivered  hy  the 
plaintiff  to  the  defendants.  , 

The  plaintiff  had  a  verdict  and  judgment  in  the  court  be- 
low. A  document  purporting  to  be  the  long-hand  manu* 
script  of  the  evidence,  with  a  certificate  of  the  official  sten- 
ographer attached,  is  certified  with  the  record.  This  paper 
has  the  formal  caption  of  a  bill  of  exceptions,  and  concludes 
with  the  usual  statement :  **  This  was  all  the  evidence  given 
in  the  case."  The  certificate  of  the  official  stenographer  is 
no  proper  part  of  a  bill  of  exceptions,  and  neither  ^dds  to 
nor  detracts  from  its  effect.  There  is  no  formal  conclusion 
to  the  bill,  but  below  the  certificate,  signed  by  the  stenogra- 
pher, is  a  memorandum  signed  by  the  judge,  as  follows  : 
"  Presented  and  signed  March  14th,  1888."  This  was  within 
the  time  limited,  and  might  possibly  be  held  a  sufficient  com- 
pliance with  section  629,  R.  S.  1881,  which  requires  that  the 
date  of  the  presentation  shall  be  stated  in  the  bill  of  excep- 
tions, but  there  is  nothing  anywhere  in  the  record  to  show 
that  the  bill  was  ever  filed  with  the  clerk.  Indeed,  it  is  cer- 
tain, if  the  dates  are  correctly  stated,  that  it  never  was  filed 
with  the  clerk  after  it  was  presented  to  the  presiding  judge. 
The  clerk  certified  the  record  to  this  court  on  the  1 2th  day 
of  March,  1888,  and  the  memorandum  of  the  jitdge  shows 
that  the  bill  of  exceptions  was  presented  to  him  and  signed 
on  the  14th  day  of  March,  1888,  two  days  after  the  transcript 
had  been  certified  here.  A  bill  of  exceptions  only  becomes 
a  part  of  the  record  after  it  has  been  duly  presented  to  the 
presiding  judge,  and  has  been  signed  and  filed  by  him.  The 
bill  itself  can  not  show  when  it  was  filed.     This  must  appear 
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by  the  record,  independent  of  the  bill.  Fulkerson  v.  Arm- 
strong, 39  Ind.  472  ;  2  Works  Pr.,  p.  99.  In  the  present 
case  there  is  nothing  either  in  the  record  or  upon  or  about 
the  bill  to  afford  a  hint  or  suggestion  that  it  was  ever  filed 
with  the  clerk.  This  condition  of  the  record  was  pointed 
out  by  the  appellees  in  a  brief  filed  more  than  a  year  ago, 
and  the  point  was  insisted  upon  that  none  of  the  questions 
discussed  were  presented  for  decision.  If  it  had  been  thought 
of  sufficient  importance  the  record  might  have  been  corrected 
by  application  to  the  court  below,  so  as  to  have  caused  it  to 
43how  the  filing  of  the  bill  with  the  clerk.  Rigler  v.  Rigler, 
120  Ind.  431.  As  this  has  not  been  done,  it  only  remains 
for  the  court  to  apply  a  long  settled  rule  and  hold,  since  it 
does  not  appear  that  a  proper  bill  of  exceptions  containing 
the  evidence  was  filed,  that  the  record  presents  none  of  the 
questions  discussed  for  decision. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  June  20, 1890;  petition  for  a  rehearing  overruled  Sept  16, 1890. 


No.  14,070.  

134    BOS 
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ItEAL  Estate. — Deed. — Description. — Real  estate  was  conveyed  by  the  fol-    164  682 
lowing  description :    "  One-eighth  of  the  undivided  one  hundred  and 
forty-one  and  one-half  acres  of  land,  known  as  the  '  Old  John  White- 
neck'  farm,'  in  Waltz  township,  Wabash  county,  State  of  Indiana,  to 
wit:    Beserve  No.  4,  section  31,  township  26  north,  of  range  7  and  6.'' 

Heldy  that  the  description  was  not  void  for  uncertainty,  it  appearing  from 
the  evidence  that  the  grantor  owned  an  nndivided  one-eighth  interest 
in  one  hundred  and  forty  *one  and  one  half  acres  of  land  in  said  reserve, 
and  that  the  one  hundred  and  forty-one  and  one*half  acres  was  known 
as  the  ''  Old  John  Whiteneck  farm/' 

Pleading. — Must  Proceed  on  I\irtieular  Theory. — A  pleading  must  rest 
upon  some  particular  theory,  and  be  sufficient  upon  that  theory. 

From  the  Wabash  Circuit  Court. 
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G,  N.  Stephensoriy  A.  Taylor,  M.  H.  Kidd  and  N.  G.  Hun- 
ter, for  appellants. 

Berkshire,  C.  J. — This  action  was  commenced  by  the 
appellants,  other  than  John  H.  Whiteneck,  by  the  filing  of 
a  creditor's  bill  against  the  ap()ellees,  the  said  John  H. 
Whiteneck  and  others.  The  said  John  H.  Whiteneck  filed 
a  cross-complaint  alleging  the  same  facts  substantially  that 
are  charged  in  the  complaint. 

Issue  having  been  joined  on  the  complaint  and  cross-com- 
plaint, the  cause  was  submitted  to  the  court  for  trial,  and 
after  the  evidence  had  been  introduced  and  argument  of 
counsel  heard,  the  court  made  its  finding  for  the  appellees. 

The  appellants,  other  than  the  said  John  H.  Whiteneck,. 
filed  their  motion  for  a  new  trial,  and  he  filed  a  like  motion, 
which  motion  the  court  overruled,  and  the  proper  exceptions 
were  taken,  and  the  court  rendered  judgment  for  the  appel- 
lees, from  which  judgment  this  appeal  is  taken. 

The  only  specifications  in  the  assignment  of  error  urged 
in  the  briefs  of  counsel  representing  the  appellants  are  those 
which  call  in  question  the  rulings  of  the  court  in  overruling 
the  said  motions  for  a  new  trial.  The  motions  for  a  new 
trial  st^te  but  two  reasons  therefor:  1.  The  finding  of  the 
court  is  not  sustained  by  sufficient  evidence.  2.  Its  finding^ 
is  .contrary  to  law. 

Counsel  for  the  appellants  confine  their  argument  to  the 
first  stated  cause. 

We  are  without  the  benefit  of  a  brief  from  the  appellee ; 
this  is  hardly  excusable  in  a  case  of  so  much  importance. 
Having  succeeded  in  the  court  below  the  appellees  should 
have  felt  sufficient  interest  in  maintaining  its  judgment  as 
not  to  have  placed  this  court  at  the  disadvantage  of  passing 
upon  the  questions  involved  without  an  argument  in  their 
behalf. 

In  considering  the  question  involved  we  must  keep  in 
mind  the  nature  of  the  action  and  the  relief  demanded. 
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The  appellants  were  judgment  creditors  of  the  appellee 
William  G.  Whiteneck ;  Millie  Whiteneck,  another  of  the 
appellees,  was  his  wife ;  the  said  William  was  the  owner  of 
and  held  the  legal  title  to  certain  real  estate ;  he  and  his.  wife 
executed  a  conveyance  by  the  following  description  to  one 
Benjamin  F.  Ellis  for  said  real  estate :  ^^  One-eighth  of  the 
undivided  one  hundred  and  forty-one  and  one-half  acres  of 
land,  known  as  the  '  Old  John  Whiteneck  farm/  in  Waltz 
township,'  Wabash  county,  State  of  Indiana,  to  wit :  Reserve 
No.  4,  section  3i,  township  26  north,  of  range  7  and  6." 

Ellis  executed  a  conveyance  to  the  said  Millie  Whiteneck 
at  the  same  time  for  the  said  real  estate  by  a  like  description. 

Afterwards  the  said  Williiam  and  Millie  conveyed  the  said 
real  estate  to  the  appellee  Mary  A.  Neff  by  a  description 
which  is  conceded  to  be  amply  sufficient ;  at  the  time  the 
first  two  conveyances  were  executed  the  appellants  had  not 
obtained  their  judgments,  but  had  obtained  them  before  the 
execution  of  the  last  of  said  conveyances. 

It  has  been  often  held  by  this  court  that  whatever  the 
character  of  the  pleading  it  must  rest  upon  some  particular 
theory,  and  must  be  sufficient  upon  that  theory. 

As  we  understand  the  complaint  in  this  action,  it  proceeds 
upon  the  theory  that  the  real  estate  of  which  the  said  Will- 
iam 6.  Whiteneck  was  the  owner,  was  conveyed  in  fraud  of 
creditors,  and  hence  we  in  the  beginning  referred  to  it  as  a 
creditor's  bill. 

It  is  true  it  gives  the  description  of  the  land  as  set  forth 

in  the  deeds  from  the  said  William  and  Millie  Whiteneck  to 

the  said  Benjamin  F.  Ellis,  and  from  him  to  the  said  Millie, 

and  avers  that  because  of  the  uncertainty  therein  the  said 

iconvevances  were  ineffectual  to  convev  title  :  but  when  the 

•  pleading  is  considered  as  an  entirety  it  is  evident  that  it  was 

'  drafted  upon  the  theory  that  Mrs.  Neff  was  not  a  good-faith 

purchaser,  and  that  she  held  the  real  estate  subject  to  the 

judgments  of  the  appellants,  and  upon  this  theory  the  cross- 

complaint  was  drafted.     Resting  upon  this  theory  the  com- 
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plaint  states  a  good  cause  of  action^  but  not  upon  any  other 
theory^  as  will  hereafter  appear. 

After  giving  a  careful  consideration  to  the  evidence  as  we 
find  it  in  the  record^  we  are  led  to  the  conclusion  that  there 
was  abundant  evidence  for  the  court  to  rest  its  conclusion 
upon  that  Mrs.  Neff  was  a  good-faith  purchaser  for  a  val- 
uable consideration^  even  if  it  be  conceded  that  the  convey- 
ances to  Ellis  and  to  Mrs.  Whiteneck  were  tainted  with 
fraud. 

But  suppose  it  be  conceded  that  the  complaint  counts  on 
the  alleged  uncertainty  of  description  found  in  the  deeds 
to  EUis^  and  to  Mrs.  Whiteneck,  and  waiving  all  questions  as 
to  whether  or  not  the  deed  of  William  and  Millie  to  Mrs. 
Neff,  by  a  good  description,  and  for  a  valuable  consideration, 
would  cure  the  infirmity,  it  is  our  opinion  that  the  complaint 
is  bad.  In  the  first  place,  if  the  legal  title  was  in  William 
Whiteneck,  as  it  would  have  been  if  the  said  conveyances 
were  void  for  uncertainty  in  the  description  given  of  the 
real  estate  as  contended,  the  appellants'  plain  and  simple 
remedy  was  to  take  out  an  execution  and  levy  upon  the  land, 
and  not  by  an  appeal  to  a  court  of  equity. 

But  it  is  not  our  opinion  that  the  description  in  the  said 
conveyances  contained  is  void  for  uncertainty. 

It  already  appears  in  this  opinion,  and  it  is  not  necessary 
to  give  it  again. 

We  think  there  was  sufficient  in  the  description,  aided  as 
it  might  be  by  parol  evidence,  to  convey  an  undivided  one- 
eighth  interest  located  in  the  section,  town,  and  range  therein 
given. 

It  appears  from  the  evidence  that  the  said  William  S. 
Whiteneck,  when  he  and  his  wife  conveyed  to  Ellis,  owned 
an  undivided  one-eighth  interest  in  141J  acres  of  land  situ- 
ated in  the  reserve  and  section  named,  and  that  he  owned  no 
interest  in  any  other  tract  containing  the  same  number  of 
acres,  or  approaching  near  to  that  number  ;  it  appears,  also, 
from  the  evidence  that  John  Whiteneck,  the  father  of  the 
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^d  William,  died  seized  of  the  141^  acres  of  land  in  which 
the  said  William  held  said  undivided  interest,  and  that  the 
same,  except  ^\  acres  which  she  thereafter  purchased,  was 
set  off  in  a  partition  proceeding  to  Lucy,  the  widow  of  John, 
and  the  mother  of  William,  and  that  William  held  said  un- 
divided interest  therein  by  inheritance  from  his  said  mother; 
and  it  further  appears  in  evidence  that  the  said  141|  acres 
was  known  as  the  ''  Old  John  Whiteneck  farm  '^-^-as  the  old 
home  place ;  John  H.  Whiteneck,  one  of  the  appellants,  so 
testifies ;  and  it  so  appears  from  the  description,  as  given  in 
the  complaint,  which  all  parties  concede  is  an  accurate  de- 
scription. 

The  two  descriptions  are  substantially  the  same,  except 
that  the  description  in  the  deed  to  Ellis  and  to  Mrs.  White- 
neck does  not  give  the  metes  and  bounds. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

filed  Jane  7, 1890;  petition  for  a  rehearing  overruled  Sept.  17  1890. 


No.  13,889. 
TOBIN   ET  AL.   V.   YOUWG. 

Lakdlokd  AKD  Tenaht. — Jknial  </  Landlord's  TUU. — TenninaHon  of  2Vii- 
anctf.— Notice  to  Quit. — Where  the  tenant  denies  the  landlord's  title  and 
asserts  ownership,  such  a  repudiation  of  the  tenure  terminates  the  ten- 
ancji  and  a  notice  to  quit  is  unnecessary. 

EviDENCS. — Oonva'vation  Between  Third  Person  in  Afmenee  of  JVwty. — Inad' 
mtsnlnHty. — Evidence  of  a  conversation  between  third  persons  in  the 
absence  of  a  party,  is  not  admissible  against  the  latter. 

Same. — Exdueion  of. — Where  questions  are  not  asked  a  witness,  there  is 
no  available  error  in  excluding  offered  testimony. 

Same. — Self-Senring  Dee&irations.— Written  statements  made  by  a  third  per- 
son through  whom  a  party  claims,  are  inadmissible  against  the  opposite 
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party,  if  made  without  his  knowledge.    Self-serving  declarations  are 
not  competent  as  a  general  rule. 
Same. — Sjjeet  cf  AdmisgMmA, — hvArwUcm, — It  is  not  error  to  refuse  to  in- 
struct the  jurj  as  to  what  effect  shall  be  given  to  admissions  of  a  party. 

From  the  Montgomery  Circuit  Court. 

T.  K  Ballard,  E.  E.  Ballard^  M.  E.  Olodfelier,  M.  D. 
White  and  E,  V.  Brookshire,  for  appellants. 

A.  D.  Thomas,  J.  F,  Harney,  W.  H.  Thompson,  J.  West 
and  E,  C.  Snyder,  for  appellee. 

Elliott,  J. — The  controversy  in  this  case  is  as  to  the 
ownership  and  right  of  possession  of  one  hundred  acres  of 
land ;  the  appellants  claim  title  through  Lafayette  Young, 
deceased,  and  the  appellee  claims  that  he  is  the  owner  and 
that  Lafayette  Young  was  his  tenant. 

It  is  established  by  our  decisions  that  where  there  is 
a  conflict  in  the  evidence  this  court  will  not  attempt  to  de* 
termine  on  which  side  the  weight  is,  but  will  accept  as  proof 
of  the  facts  the  evidence  which  the  jury  and  the  trial  court 
acted  upon,  and  will  apply  the  law  to  the  facts  thus  estab- 
lished. It  is  only  where  there  is  no  legitimate  evidence  sus- 
taining the  conclusions  of  fact  reached  in  the  trial  court  that 
this  court  will  disturb  a  finding  or  verdict.  Julian  v.  West- 
ern Union  Tel,  Co.,  98  Ind.  327  ;  Indianapolis,  etc.,  R.  W.  Cb. 
V.  Watson,  114  Ind.  20  (28). 

Accepting,  as  we  must,  the  evidence  which  produced  con- 
viction in  the  minds  of  the  jury,  these  material  facts  must 
be  deemed  to  have  been  established :  Lafayette  Young, 
through  whom  the  appellants  claim,  was  the  son  of  the  ap- 
pellee, and  the  appellants  are  his  widow  and  children.  For 
some  time  Lafayette  Young  and  his  family  resided  with  the 
appellee  not  far  from  the  land  in  controversy,- but, /in  April, 
1872,  they  resolved  to  seek  and  find  a  home  for  themselves. 
They  made  known  their  resolution  to  the  appellee  and  after 
they  had  looked  at  some  farms  in  the  vicinity  a  proposal 
was  made  that  they  should  occupy  the  land  in  dispute.    This 
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proposal,  however,  was  not  made  until  after  they  had  made 
some  negotiations  looking  to  the  purchase  of  a  tract  of  land 
called  the  '*  Stypes  farm/'  To  aid  them  in  buying  that  farm 
the*father  of  the  wife  of  Lafayette  Young  offered  to  advance 
one  thousand  dollars,  but  the  appellee  objected  to  the  pur- 
chase of  the  ^'  Stypes  farm/'  and  suggested  that  his  son 
should  take  the  land  now  claimed  by  the  appellants.  For 
many  years  that  land  had  been  owned  by  the  appellee.  La- 
fayette Young  went  into  possession  and  was  living  on  the 
land  at  the  time  of  his  death,  in  April,  1883.  During  the 
time  he  occupied  the  land  he  made  valuable  and  permanent 
improvements,  and  exercised  acts  indicating  to  outward  ap- 
pearance an  ownership  of  the  land.  He  was  in  possession 
for  eleven  years  prior  to  his  death,  and  his  widow,  with  her 
young  children,  continued  in  possession  for  about  two  years 
after  he  died.  Thus  far  the  evidence  is  not  conflicting  in 
any  material  particular,  but  it  is  expressly  conceded  by 
appellants'  counsel  that  upon  the  question  of  the  contract 
under  which  Lafayette  Young  went  into  possession  there  is 
a  direct  and  irreconcilable  conflict.  There  is  much  evidence 
tending  to  prove  that  he  went  into  possession  as  a  tenant  and 
not  as  a  purchaser.  What  occurred  after  his  death  is  thus 
stated  by  the  appellee  in  his  testimony.  Speaking  of  a  con- 
versation he  had  with  his  son's  widow,  he  said :  ^'  She  asked 
me  what  terms  I  was  going  to  give  her.  I  don't  know  that 
I  can  give  the  exact  language,  but,  at  any  rate,  it  was  a 
question  to  know  what  I  was  going  to  do  with  her  now  that 
Lafayette  was  gone.  I  told  her  for  the  present  I  was  going 
to  give  her  and  the  children  just  the  same  advantages  that 
Lafe  had  heretofore  had.  She  insisted  on  having  terms  for 
a  term  of  years.  I  told  her  no ;  I  did  not  want  to  do  that. 
We  would  try  it  for  a  year,  at  the  end  of  a  year  we  would 
be  governed  by  circumstances."  The  widow  when  called  as 
a  witness  denied  that  she  ever  had  any  conversation  with 
the  appellee  upon  the  subject  of  the  terms  and  conditions  on 
which  she  should  continue  in  possession  of  the  farm.     The 
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theory  of  the  appellants,  as  asserted  in  various  modes,  was 
that  Lafayette  Young  held  the  land  as  a  purchaser  and  not 
as  a  tenant.  Acts  wefe  shown  by  the  appellants  in  support 
of  their  claim  as  owners,  but  no  evidence  was  given  by  them 
for  the  purpose  of  establishing  the  relation  of  landlord  and 
tenant;  on  the  contrary,  their  theory  was  that  Lafayette 
Young  held  as  a  purchaser  and  not  as  a  tenant.  Their  pur- 
pose  was  to  make  good  their  theory  that  the  appellee  did  not 
own  the  land  and  that  his  son  did  own  it,  and  the  constant 
effort  of  counsel  was  to  accomplish  this  purpose. 

The  appellants  may,  of  course,  avail  themselves  of  evi- 
dence showing  either  the  weakness  of  the  appellee's  title  or 
the  strength  of  their  own,  no  matter  from  what  source  it 
may  come.  All  defences  are  open  to  them  except  such  as 
they  have  by  their  own  acts  concluded  themselves  from  mak- 
ing. If  they  did  not  hold  in  the  capacity  of  owners,  but 
did,  in  fact,  hold  as  tenants,  they  may  avail  themselves  of 
their  rights  as  tenants  unless  they  have  concluded  themselves 
from  asserting  a  defence  founded  upon  their  rights  as  tenants 
of  the  appellee.  We  assume,  under  the  rule  we  have  stated^ 
that  they  were  in  possession  as  tenants,  for  this  is  the  theory 
upon  which  the  trial  court  proceeded,  and  it  is  that  which  all 
the  evidence  introduced  by  the  appellee  tended  to  establish. 
The  question,  in'  so  far  as  it  is  affected  by  the  evidence  that 
the  relation  of  landlord  and  tenant  existed,  is  narrowed  to 
this,  have  the  appellants  placed  theipselves  in  a  position 
which  disables  them  from  successfully  asserting  that  the  ap- 
pellee can  not  recover,  for  the  reason  that  the  tenancy  had 
not  expired  and  no  notice  to  quit  had  been  given? 

The  acts  of  the  appellants  in  denying  the  title  of  the  ap- 
pellee, and  in  asserting  that  their  ancestor  held  possession  as 
owner,  preclude  them  from  successfully  asserting  any  rights 
as  tenants.  The  principle  which  rules  this  case  was  thus 
stated  by  the  Supreme  Court  of  the  United  States :  "  It  is 
an  undoubted  principle  of  law,  fully  recognized  by  this  court, 
that  a  tenant  can  not  dispute  the  title  of  his  landlord^  either 
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by  setting  up  a  title  in  himself,  or  a  third  person,  during  the 
existence  of  the  lease  or  tenancy.''  The  consequences  of  a 
violation  of  this  well  settled  rule  are  thus  stated  by  the  same 
court :  ^-^  If  the  tenant  disclaim  the  tenure,  claim  the  fee  ad- 
versely, in  right  of  a  third  person,  or  his  own,  or  attorn 
to  another,  his  possession  then  becomes  a  tortious  one,  by  the 
forfeiture  of  his  right.  The  landlord's  right  of  entry  is  com- 
plete, and  he  may  sue  at  any  time  within  the  period  of  lim- 
itation/' Williaon  v.  Watkina,  3  Peters,  43.  In  the  case  of 
Sims  V.  Cooper,  106  Ind.  87,  the  question  was  before  us  for 
decision,  and  we  held  that  where  the  tenant  denied  the  land- 
lord's title,  and  asserted  ownership,  such  a  repudiation  of 
the  tenure  terminated  the  tenancy,  and  dispensed  with  a 
notice  to  quit.  .This  Holding  is  fully  sustained  by  the  ad- 
judged cases  and  by  the  text-writers.  1  Wood  Landlord 
and  Tenant,  123  ;  1  Taylor  Landlord  and  Tenant,  section 
472 ;  Sedgwick  and  Wait  Trial  of  Title  to  Land,  section  387. 

The  decisions,  indeed,  go  to  the  extent  of  holding  that  the 
denial  of  the  landlord's  title  makes  the  tenant  a  trespasser. 
Jaekson  v.  Wheeler,  6  Johns.  272  ;  Vincent  v.  Corbin,  85  N. 
C.  108;  Meraman  v.  Caldwell,  8  B.  Mon.  32;  Stephens  v. 
JJrowm,  56  Mo.  23;  Fuller  v.  Sweet,  30  Mich.  237. 

The  appellants'  counsel  refer  us  to  a  class  of  cases  repre- 
sented by  Whiting  v.  Edmunds,  94  N.  Y.  309,  and  affirm 
that  the  court,  in  the  class  of  cases  it  represents,  declared 
the  rule  to  be  different  from  that  asserted  in  the  authorities 
to  which  we  have  referred,  but  in  this  they  are  in  error. 
What  is  decided  in  the  case  referred  to  is  that  a  tenant  can 
not  deny  his  landlord's  title,  retain  possession,  and  set  the 
statute  of  limitations  to  running.  The  general  doctrine  we 
have  stated  is  fully  recognized,  and  the  court,  among  other 
things,  said  :  ^'  But  to  do  so  effectively,  and  initiate  an  ad- 
verse holding,  the  tenant  must  surrender  the  possession  to 
the  landlord,  or  do  something  equivalent  to  that,  and  bring 
home  to  him  knowledge  of  the  adverse  claim."  It  is  perfectly . 
dear  that  the  question  in  such  a  case  as  this  is  entirely  dif- 
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ferent  from  that  which  arises  where  the  tenant  seeks  to  de- 
feat the  landlord  by  claiming  to  hold  adversely  after  having 
acquired  possession  under  the  landlord.  The  suggestion  of 
the  distinction  is  sufficient  without  elaboration. 

It  is  not  too  much  to  say  that  no  doctrine  can  be  found  in 
the  text-books  or  the  decisions  which  supports  the  conten- 
tion that  a  tenant  niay  deny  the  landlord's  title  and  yet  de- 
feat an  action  upon  the  ground  that  the  landlord  has  not 
done  all  that  he  was  bound  to  do.  The  old  adage  that  ^'A 
man  can  not  blow  both  hot  and  cold/'  precludes  a  tenant 
from  asserting  that  he  has  rights  as  tenant,  while  denying 
that  the  relation  of  landlord  and  tenant  exists.  The  doctrine 
expressed  by  the  adage  has  found  expression  and  illustration 
in  the  numerous  cases  which  hold  that  a  party  will  not  be 
permitted  to  occupy  inconsistent  positions. 

In  commenting  on  the  case  of  Sharpe  v.  Kelly y  5  Denio, 
431,  which,  by  the  way,  is  directly  against  them,  counsel  for 
the  appellants  say :  "  The  case  holds  that  a  party  may  acquire 
title  consistent  with  that  admitted  by  his  entry  as  tenant. 
The  appellants  in  this  case  claimed  nothing  more,  they  only 
asserted  that  appellee's  title  passed  to  them  by  contract.'^  It 
is  somewhat  difficult  to  conceive  how  more  could  be  claimed 
than  that  the  appellee  had  parted  with  his  title  to  the  appel- 
lants' ancestor ;  at  all  events,  the  claim  is  such  as  to  preclude 
the  appellants  from  asserting  a  tenancy  in  order  to  defeat 
the  landlord  or  to  compel  him  to  do  what  he  would  have 
been  required  to  do  had  they  not  disavowed  his  title  and  as- 
serted  title  in  themselves.  By  the  assertion  of  title  they  in- 
formed the  appellee  that  notice  to  quit  would  be  unavailing, 
and  thus  by  their  own  act  relieved  him  from  the  duty  of  giv- 
ing it.  One  of  the  elementary  rules  of  law  is  that  if  a  party 
to  a  contract  repudiates  it  he  relieves  the  other  from  giving 
notice  or  making  a  demand.  Vinton  v.  Baldwin,  95  Ind. 
433;  Willcuts  v.  Northwestern  M.  L.  Ins.  Cb.,  81  Ind.  300; 
IJumer  v.  Parry,  27  Ind.  163 ;  Hanna  v.  Phelps,  7  Ind.  21. 

We  have  discussed  the  questions  presented  by  the  appel- 
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lants'  argument,  that  their  rights  as  tenants  enable  them  to 
defeat  the  appellee,  at  more  length  than  we  need  have  done 
in  view  of  the  fact  that  the  law  is  so  well  settled,  but  we 
have  done  so  because  of  the  earnestness  of  appellants'  coun- 
sel, and  the  industry  shown  in  the  preparation  of  their  brief. 
What  we  have  said 'fully  disposes  of  all  the  questions  which 
arise  in  this  branch  of  the  case.  « 

The  questions  which  arise  on  the  issue  made  by  the  ap- 
pellants' assertion  of  title  are  presented  by  the  ruling  deny* 
ing  a  new  trial,  and  relate  chiefly  to  rulings  in  admitting  and 
in  excluding  evidence. 

There  y^aa  no  error  in  excluding  the  testimony  of  Brook- 
shire  and  Sty  pes  as  to  a  conversation  which  occurred  con- 
cerning the  purchase  of  a  farm  by  Lafayette  Young  from  the 
latter.  The  appellee  could  not  be  injuriously  affected  by  a 
conversation  not  heard  by  him  between  third  persons. 

Other  points  made  upon  the  rulings  on  the  evidence  may 
be  disposed  of  by  the  application  of  the  rule  laid  down  in 
the  case  of  Higham  v.  Varioadol,  101  Ind.  160.  That  rule 
is  this  :  Where  qqestions  are  not  asked  a  witness,  there  is  no 
available  error  in  excluding  offered  testimony. 

The  appellants  called  a  witness  to  identify  a  policy  of  in- 
surance which  had  been  issued  to  Lafayette  Young,  and  the 
appellee  was  permitted  to  ask  on  cross-examination  what  was 
said  by  Young  at  the  time  the  policy  was  taken  out.  It  is 
by  no  means  certain  that  the  questions  were  not  proper  on 
cross-examination,  but  we  need  not  decide  whether  they  were 
or  not,  for,  conceding  that  they  were  not  proper,  still  no  er- 
ror sufficient  to  warrant  a  reversal  was  committed.  The  ap- 
pellee was  entitled  to  prove  the  declarations  of  Lafayette 
Young,  and  the  utmost  that  can  be  said  is  that  it  was  not 
strictly  proper  to  allow  them  to  be  brought  out  on  cross-ex- 
amination. 

There  was  no  error  in  excluding  written  statements  of 
Lafayette  Young  of  which  the  appellee  had  no  knowledge. 
Vol.  124.— 33 
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Self-serving  declarations  are  not  competent  as  a  general 
rule. 

The  court  did  right  in  admitting  in  evidence  the  written 
contract  between  the  appellee  and  Henry  Herman.  The  ev- 
idence warrants  the  inference  that  Lafayette  Young  knew  of 
the  contract,  and  as  he  did  know  of  it,  the  fact  tended  to 
support  the  appellee's  case,  for  the  contract  and  the  acts  done 
under  it  were  unequivocal  assertions  of  title. 

If  it  were  conceded  that  it  was  error  to  admit  in  evidence 
the  cross-complaint  filed  by  some  of  the  appellants,  but 
which  was  afterwards  withdrawn,  still,  the  error,  if  it  was 
one,  could  by  no  possibility  have  injured  the  appellants,  since 
it  was  an  assertion  of  the  title  they  sought  to  maintain.  But 
we  are  ^inclined  to  the  opinion  that  the  cross-complaint  was 
properly  admitted,  and  that  it  would  have  been  error  to  ex- 
clude it.  Boots  v.  Oaniney  94  Ind.  408,  and  authorities  cited; 
Baltimore  J  etc.,  R.  W,  Co.  v.  EvartSy  112  Ind.  533;  Louis* 
mile,  etc.,  B.  W.  Oo.  v.  Hubbard,  116  Ind.  193. 

The  eighteenth  instruction  asked  by  the  appellants  was 
properly  refused.  It  is  not  the  duty  of  the  court  to  direct 
the  jury  as  to  what  effect  shall  be  given  to  admissions  of  a 
party. 

Some  questions  not  specifically  noticed  by  us  in  this  opin- 
ion are  argued,  but  we  deem  it  only  necessary  to  say  that 
we  have  examined  with  care  all  of  the  questions  presented, 
and  are  satisfied  that  there  is  no  error  justifying  a  reversal 
of  the  judgment. 

Judgment  affirmed. 

Filed  AprU  22, 1890 ;  petition  for  a  rehearing  overruled  Sept.  16, 1890. 


.J 
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The  State,  ex  rel.  Wokrell,  v.  Peelle. 

Office  and  Officeb. — Executive  AppoirUmetU  Before  Vacancy, — Surrender 
of  Office  by  Incumbent, — An  appointment  made  by  the  Governor  to  an  of- 
fice rightfully  held  at  the  time  of  the  appointment  by  an  incambent, 
whose  term  has  not  expired,  is  void.  The  surrender  of  the  office  to  the 
appointee  by  such  incumbent  does  not  validate  his  void  appointment, 
nor  can  any  future  act  of  the  Governor  validate  such  appointment 

Same. — CMrf  of  Bureau  of  Slatietice, — Certificate  of  Election  by  Legislature, — 
Governor's  Commtssion, — ^The  General  Assembly,  assuming  to  divest  the 
Governor  of  the  power  to  appoint  the  chief  of  the  bureau  of  statistics, 
in  contravention  of  the  Constitution,  itself  elected  such  officer.  Upon 
his  election,  a  certificate  thereof  having  been  presented  to  the  Governor, 
the  Governor  issued  to  him  a  commission  in  which  was  recited  the 
natare  of  his  title,  and  that  he  was  commissioned  as  the  elect  of 
the  General  Assembly.  It  further  appeared  by  the  records  of  the  execu- 
tive office  that  the  commission  was  issued  because  of  the  election  by  the 
General  Assembly. 

Held,  that  the  issuing  of  the  certificate  was  not  the  exercise  of  the  ap- 
pointing power,  and  conferred  no  title  to  the  office. 

Same. — Records  of  Oovemor^s  Office. — Evidence, — The  records  of  the  Gover- 
nor's office  mentioned  above  are  competent  evidence  in  a  suit  by  a  sub* 
sequent  appointee  of  the  Governor  contesting  the  right  of  such  person 
commissioned  by  the  Governor  to  hold  the  office. 

Same. — Appointee  of  Legislature  under  Void  Election, — Qovemor^s  Commission, 
— Bjfect  qf. — A  commission  issued  by  the  Governor  to  an  appointee  of 
the  Legislature  under  a  void  election,  which  recites  that  it  is  issued  be- 
cause of  such  election,  can  not  be  given  the  efiect  of  an  executive  ap- 
pointment upon  the  theory  that  all  persons  being  presumed  to  know  the 
law,  the  Governor  knew  that  the  sole  power  of  appointment  was  pos- 
sessed by  him,  and  not  by  the  Legislature,  at  the  time  of  the  issuing 
of  the  commission. 

Sams. — A  commission  by  the  Governor  to  an  officer,  which  recites  that 
the  person  commissioned  derives  his  claim  of  title  because  of  an  elec- 
tion by  the  liCgislature,  and  is  commissioned  because  thereof,  is  con- 
clusive that  such  person  is  not  the  Governor's  appointee. 
MrrCHSLL,  C.  J.,  and  Elliott,  J.,  dissent. 

From  the  Marion  Superior  Court. 

L.  T.  Michener,  Attorney  General,  A.  C,  Harris,  A.  J. 
Beveridge,  J.  H.  Gillett,  L.  M.  Campbell  and  F.  H.  Black- 
ledge,  for  appellant. 

J*.  E.  MoOalloughyL.  P.Harlan  Sind8,  J.  PeeUe,  for  appellee. 


s 


616  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  reL  Worrell,  v,  Peelle. 

Berkshire,  J. — This  is  the  second  time  this  case  has  been 
in  this  court.     State,  ex  reL,  v.  Peelle,  121  Ind.  495. 

When  the  case  was  first  before  the  circuit  court  judgment 
was  rendered  for  the  appellee  upon  a  demurrep  to  the  com- 
plaint. From  the  judgment  so  rendered  an  appeal  was  pros- 
ecuted to  this  court. 

In  this  court  the  judgment  was  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint. 

When  the  cause  again  came  before  the  circuit  court  the 
appellee  answered  in  two  paragraphs. 

The  first  paragraph  was  a  special  denial,  and  the  second 
paragraph  the  general  denial. 

It  would  have  been  proper  practice  had  the  appellant  filed 
a  motion  to  strike  out  the  first  paragraph  as  an  encumbrance 
to  the  record,  notwithstanding  there  would  have  been  no 
available  error  had  such  a  motion  been  filed  and  overruled. 

Several  paragraphs  of  reply  were  filed  to  the  first  para- 
graph of  answer,  but  regarding  it  as  a  mere  denial  of  the 
allegations  in  the  complaint,  the  reply  becomes  wholly  with- 
out importance. 

The  cause  being  at  issue  was  submitted  to  the  court  for 
trial,  and  a  finding  made  thereafter  for  the  appellee. 

The  appellant  moved  the  court  for  a  new  trial,  which  mo- 
tion the  court  overruled,  and  the  proper  exception  was  re- 
served. 

Judgment  was  then  rendered  for  the  appellee,  and  from 
that  judgment  this  appeal  is  prosecuted. 

When  the  case  was  here  the  first  time  the  whole  conten- 
tion was  as  to  the  power  of  the  Legislature  under  the  Con- 
stitution to  designate  the  incumbent  to  the  office  in  question. 

The  appellee  rested  his  claim  to  the  office  upon  an  election 
by  the  Legislature,  and  the  appellant^s  relator  relied  upon 
an  appointment  from  the  executive  of  the  State. 

The  appellee  now  claims  title  to  the  office  by  virtue  of  an 
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appointment  from  the  executive  of  the  State,  while  the  ap- 
pellant's relator  assumes  the  same  position  as  heretofore. 

After  the  cause  had  been  remanded  to  the  court  below,  as 
the  appellee  had  not  yet  addressed  an  answer  to  the  com- 
plaint, he  was  not  debarred  from  setting  up  by  way  of  an- 
swer a  different  claim  of  title  than  the  one  already  considered 
by  this  and  the  court  below,  if  he  in  good  faith  believed  he 
held  any  different  title. 

And  the  question  now  is,  does  the  appellee  hold  the  ofiBce 
in  question  by  appointment  from  the  executive  department 
of  the  government  ? 

As  we  now  understand  the  position  of  the  appellee,  it  is 
that  he  holds  the  office  (1)  by  appointment  from  Governor 
Porter,  and  (2)  by  appointment  from  Governor  Gray.  . 

For  two  sufficient  reasons  the  appellee  received  no  appoint- 
ment to  the  office  in  question  from  Governor  Porter,  the  sec- 
ond of  which  applies  with  equal  force  to  the  action  of  Gov- 
ernor  Gray  : 

First.  At  the  time  the  appellee  claims  to  have  received 
his  appointment  from  Governor  Porter  John  B.  Conner, 
Esq.,  was  rightfully  holding  the  office,  and  his  term  of  office 
did  not  expire  for  one  and  one-half  months  thereafter.  That 
the  Governor  could  make  no  valid  appointment  under  such 
circumstances  it  is  only  necessary  to  cite  the  well-considered 
case  of  State,  ex  reL,  v.  Harrison,  113  Ind.  434.  But  the 
contention  is  urged  that  even  if  the  appointment  was  void 
when  made,  as  Conner  thereafter  surrendered  the  office  to 
the  appellee,  his  appointment  was  thereby  validated. 

This  position  can  not  be  maintained.  The  appointment 
being  void  at  its  inception,  no  act  of  the  Governor  could 
thereafter  give  it  validity.  It  will  hardly  be  expected  that 
we  take  the  time  to  cite  authorities  to  support  so  plain  a 
proposition.  And  it  is  sufficient  to  say  that  if  the  Governor 
could  not  validate  his  own  void  act  Conner  could  not  do  so 
for  him. 

The  surrender  of  the  office  by  Conner  to  the  appellee,  we 
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think,  amounted  to  an  abandonment  thereof  and  created  a 
vacancy  therein,  but  if  there  were  any  doubt  as  to  this  prop- 
osition both  parties  have  so  treated  it,  and  for  all  the  pur- 
poses of  this  case  we  are  bound  to  so  hold. 

After  the  vacancy  had  been  created  the  Governor  was  au- 
thorized to  fill  it  by  appointment,  and  could  have  appointed 
the  appellee,  and  if  this  had  been  done  the  appellee  would 
have  held  the  office  by  virtue  of  the  appointment  then  made, 
and  not  because  of  the  commission  issued  to  the  appellee 
before  Conner  abandoned  the  office. 

Upon  the  question  that  the  surrender  of  an  office  by  its 
rightful  incumbent  to  one  claiming  title  thereto  without 
right,  does  not  give  to  the  latter  title  thereto,  we  refer  to 
Tarnipseed  v.  Hudson^  50  Miss.  429  (19  Am.  Rep.  15). 

The  second  reason  why  the  appellee  did  not  secure  an 
appointment  from  the  executive  is  that  the  appointing  power 
lodged  with  him  under  the  Constitution  was  never  inVoked  in 
behalf  of  the  appellee,  and  so  long  as  it  was  not  called  into 
exercise  there  could  be  no  appointment,  although  the  Gov* 
ernor  could  at  any  time  call  it  into  action. 

It  appears  that  the  General  Assembly  assumed  (and  it  was 
but  an  assumption)  to  take  from  the  executive  department 
the  power  therein  vested  under  the  Constitution  to  designate 
the  incumbent  of  the  office  in  question,  and  not  only  so  but 
to  legislate  the  rightful  incumbent  of  said  office  out  of 
office  before  the  expiration  of  his  term,  and  to  take  unto 
themselves  the  election  of  an  incumbent  to  said  office,  and 
as  the  result  the  General  Assembly  elected  the  appellee  and 
gave  him  a  certificate  of  election. 

The  first  election  occurred  on  the  3d  day  of  March,  1883, 
and  upon  a  certificate  thereof  being  presented  to  the  execu- 
tive he  issued  the  following  commission  : 
"I%€  State  of  Indiana.     To  all  who  shall  see  these  Presents^ 

Greeting : 

"  Whereas,  It  has  been  certified  by  the  proper  authority 
that,  at  a  joint  convention  of  the  two  Houses  of  the  fifty- 
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third  General  Assembly^  held  in  the  hall  of  the  House  of 
Eepresentatives^  March  3d,  1883,  that  William  A.  Peelle, 
Jr.,  was  elected  Chief  of  the  Bureau  of  Statistics. 

"  Therefore,  Know  ye,  that  in  the  name  and  by  the  au- 
thority of  the  State  aforesaid,  I  do  hereby  appoint  and  com- 
mission William  A.  Peelle,  Jr.,  Chief  of  the  Bureau  of  Sta- 
tistics aforesaid,  to  serve  as  such  for  the  term  of  two  years 
from  the  8th  day  of  March,  1883,  and  until  his  successor 
.^hall  have  been  elected  and  qualified. 

"  In  witness  whereof,  etc. 

*^  By  the  Governor :  Albert  G.  Porter. 

'^  W.  R.  Myers,  Secretary  of  State.'' 

There  was  no  pretence  that  the  appellee  held  any  other 
title  to  the  office' than  that  which  the  said  election  conferred 
Upon  him,  and  when  we  remember  the  aggressive  attitude 
of  the  General  Assembly  at  that  time  with  reference  to  its 
power  to  elect  the  incumbents  to  a  large  class  of  offices,  in- 
cluding the  one  in  question  (and  of  this  we  take  judicial 
knowledge),  the  appellee  would  not  have  been  willing  to 
have  recognized  the  executive  department  as  the  source  of 
his  title.  The  Governor  was  careful  to  recite  in  the  com- 
mission the  nature  of  the  appellee's  title  and  that  he  com- 
missioned him  as  the  chosen  of  the  General  Assembly.  That 
it  was  the  purpose  and  intention  of  the  Governor,  when  he 
issued  the  commission,  to  deliver  to  the  appellee  the  evi- 
dence of  his  title  as  derived  from  the  Legislature,  and  to 
make  it  distinctly  appear  that  he  was  in  no  sense  the  ap- 
pointee of  the  executive,  is  so  manifest  that  there  is  no 
ground  for  a  contrary  contention  to  rest  upon.  But  in  ad- 
dition to  what  appears  on  the  face  of  the  commission,  the 
records  of  the  executive  office  disclose  the  fact  that  the 
commission  was  issued  to  the  appellee  because  and  on  ac- 
count of  his  election  by  the  General  Assembly.  We  know 
of  no  sufficient  reason  why  these  records  are  not  competent 
evidence.  They  are  the  records  kept  in  a  public  office  of 
the  official  acts  of  the  chief  executive  officer  of  the  State. 
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But  see  Marbury  v.  Madisoriy  1  Cranch,  137.  But  it  still 
further  appears  that  after  the  appellee  received  his  commis- 
sion from  Governor  Porter  he  recognized  the  Legislature, 
and  not  the  executive,  as  the  source  from  which  he  derived 
title  to  the  office. 

The  following  is  the  oath  which  was  administered  to  him 
and  endorsed  on  his  commission : 
^^ State  of  Indiana,  Marion  County,  88. : 

"T,  William  A.  Peelie,  Jr.,  do  solemnly  swear  that  I  will 
support  the  Constitution  of  the  United  States  and  of  the 
State  of  Indiana,  and  that  I  will  honestly  and  fai^fully  dis- 
charge my  duties  as  Chief  of  the  Bureau  of  Statistics,  for 
the  term  for  which  I  have  been  elected,  to  the  best  of  my 
ability,  so  help  me  God.  William  A.  Pbelle,  Jr. 

^^  Subscribed  and  sworn  to  before  me  this  9th  day  of 
March,  1883.         S.,  P.  Sheerin,  Clerk  Supreme  Court.'' 

But  it  is  contended  that  by  some  kind  of  legal  fiction 
the  appellee,  each  time  he  was  commissioned  by  the  Gov* 
ernor,  became  his  appointee. 

This  contention  is  not  very  clearly  defined,  but  proceeds, 
as  we  understand  it  (in  part,  at  least),  upon  the  theory  that 
all  persons  are  presumed  to  know  the  law,  and  that  this  pre- 
sumption applies  as  well  to  public  officers  as  to  individuals; 
and,  as  Governors  Porter  and  Gray  are  presumed  to  have 
known,  when  they  commissioned  the  appellee,  that  the  Gen- 
eral Assembly  had  no  power  to  elect  him  to  the  office,  that 
the  presumption  must  prevail  that  they  intended  by  their 
official  acts  in  commissioning  him  to  appoint  him  to  the  of- 
fice, and  that  this  presumption  must  prevail,  over  their  ex- 
pressed intention  to  the  contrary ;  or,  to  express  the  con- 
tention in  other  language,  though  they  intended  by.  their  of- 
ficial acts  to  do  one  thing,  and,  in  fact,  did  what  they  in- 
tended, that  in  law  they  did  something  else.  This  is  carry- 
ing the  doctrine  of  presumptions  beyond  precedent,  and,  we 
think,  beyond  reason. 

For  some  purposes  the  presumption  contended  for  prevails^ 
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but  it  is  never  applied  to  a  question  such  as  we  now  have 
under  consideration. 

It  is  usually  recognized  in  the  construction  of  contracts, 
and  the  enforcement  of  penal  statutes;  but  we  know  of  no 
case  where  it  has  been  allowed  to  give  to  the  official  act  of  a 
public  officer  a  different  legal  effect  than  the  act  itself  ex- 
pressly declares  was  intended.  See  Oitizens,  etc.y  Savings 
Ass'n  V.  Friedley,  123  Ind.  143. 

On  the  9th  day  of  February,  1885,  the  Legislature  again 
elected  the  appellee  to  the  office  in  question,  and  thereafter, 
upon  a  certificate  of  election,  the  Governor  issued  to  him  a 
commission. 

In  1887  there  was  no  election,  and  the  appellee  continued 
to  hold  the  office  until  1889,  when  the  Legislature  again 
elected  him  to  the  office,  and  on  presentation  of  his  certificate 
of  election  to  the  Governor,  a  commission  was  refused,  and 
the  Governor  having  appointed  the  appellant's  relator  and 
commissioned  him,  this  controversy  arose. 

The  following  is  the  appellee's  commission  from  Governor 
Gray: 
"3%c  State  of  Indiana^  To  all  who  shall  see  these  presents, 

Greeting : 

"  Whereas,  It  has  been  certified  to  me  by  the  proper  au- 
thority that  William  A.  Peelle,  Jr.,  has  been  elected  to  the 
office  of  chief  of  the  bureau  of  statistics,  of  the  State  of 
Indiana,  by  the  General  Assembly  on  the  ninth  day  of  Feb- 
ruary, A. D.  1885. 

"  Therefore,  Know  ye,  that  in  the  name  and  by  the  au- 
thority of  the  State  aforesaid,  I  do  hereby  commission  the 
said  William  A.  Peelle',  Jr.,  as  said  chief  of  the  bureau  of 
statistics  of  the  State  of  Indiana  for  the  term  of  two  years 
from  the  eighth  day  of  March,  1885,  and  until  his  successor 
shall  have  been  elected  and  qualified. 

"  In  witness  whereof,  etc. 

^*  Bv  the  Governor :  Isaac  P.  Gray. 

"  William  R.  Myers,  Secretary  of  State." 
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We  have  nothing  to  add  with  reference  to  Governor 
Gray's  action,  except  to  say  that  he  seemed  to  be  more  care- 
ful, if  possible,  than  his  predecessor  to  emphasize  the  fact 
that  the  appellee  was  not  his  appointee,  but  was  commis- 
sioned as  the  chosen  of  the  General  Assembly.  The  word 
^'appoint''  is  found  in  the  commission  issued  by  Governor 
Porter,  but  nowhere  appears  in  that  of  Governor  Gray. 

But  the  further  contention  of  the  appellee  is,  that  as  the 
appointing  power  was  lodged  with  the  executive  of  the  State, 
his  purpose  or  intention  in  commissioning  the  appellee 
can  not  be  inquired  into  ;  that  notwithstanding  the  purpose 
is  disclosed  in  the  face  of  the  commission,  all  of  its  recitals 
must  be  disregarded^  and  the  commission  treated  as  an  ap- 
pointment made  by  the  executive.  Much  that  we  have  al- 
ready said  is  here  applicable. 

This  is  but  contending  for  a  conclusive  presumption  that 
you  must  take  an  officer  to  mean  one  thing  when  he  does 
another. 

As  the  appointing  power  was  lodged  in  the  executive  when 
he  commissioned  the  appellee, had  the  commission  recited  an 
appointment,  or  had  it  been  silent  as  to  the  source  of  the  ap- 
pellee's title  to  the  office,  then  no  doubt  the  commission 
would  have  been  conclusive,  for  the  very  good  reason  that 
the  mental  operations  of  the  Governor's  mind,  unexpressed 
in  the  act,  could  not  be  inquired  into,  and  if  for  no  other 
reason  such  inquiry  would  be  impracticable.  But  where  the 
source  of  title  is  lodged  somewhere  else  than  with  the  ex- 
ecutive, his  commission  is  only  prima  fade  evidence  of  title. 
Board,  etc.,  v.  State,  ex  rel.,  61  Ind.  379  ;  Reynolds  v.  State, 
ex  rel,  61  Ind.  392 ;  Hench  v.  State,  ex  rel,  72  Ind.  297 ; 
State,  ex  reL,v,  Ghapin,  110  Ind.  272 ;  Marbury  v.  Madiaon, 
eupra. 

This  court  has  gone  so  far  as  to  hold  that  even  after  the 
Governor  has  issued  a  commission,  if  it  appears  that  he  has 
commissioned  a  wrongful  claimant,  to  the  prejudice  of  one 
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who  is  rightfully  entitled  to  the  office^  he  may  issue  the  sec- 
ond commission.     Gulick  v.  NeWy  14  Ind.  93. 

The  same  reasons  which  make  the  Governor's  commission 
conclusive^  when  silent  as  to  the  source  of  title,  that  the  per- 
son commissioned  is  t^e  Governor's  appointee,  where  he  has 
the  power  to  appoint  an  incumbent  to  an  office,  render  his 
commission  conclusive  that  such  person  is  not  his  appointee 
when  it  recite^  that  the  person  commissioned  derives  his 
olaim  of  title  because  of  an  election  by  the  people  or  Legis- 
lature, and  is  commissioned  because  thereof. 

We  hold  that  when  the  appellant's  relator  was  appointed 
there  was  a  vacancy  in  the  office,  which  the  Governor  was 
empowered  to  fill  by  appointment  until  there  should  be  an 
-election  by  the  people. 

Judgment  reversed,  with  costs. 

Filed  May  15, 1890;  petitidn  foi'  a  rehearing  overruled  Sept.  17,  1890. 

Dissenting  Opinion. 

Elliott,  J. — I  am  so  strongly  convinced  that  the  law  is 
with  the  appellee  that  I  can  not  assent  to  the  prevailing 
opinion.  The  importance  of  the  question  involved  requires 
a  statement  of  my  reasons  for  dissenting,  and  this  statement 
I  shall  make  without  elaboration. 

Governor  Porter  issued  to  Peelle  a  commission  in  March, 
1883,  and  under  that  commission  he  entered  into  possession 
of  the  office.  At  the  expiration  of  the  term  designated  in 
the  commission  issued  by  Governor  Porter,  Governor  Gray, 
then  the  Governor  of  the  State,  issued  a  commission  to  Peelle, 
and  under  these  commissions  he  continued  in  undisturbed 
possession  of  the  office,  discharging  its  duties,  and  recog- 
nized as  ftn  officer  dejure^  by  all  the  departments  of  the  gov- 
ernment until  this  action  was  brought.  He  entered  into 
office  under  Governor  Porter's  commission,  and  continued 
under  that  of  Governor  Gray.  He  entered  office,  therefore, 
by  executive  sanction,  and  his  continuance  in  office  was  by 
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executive  authority ;  for,  either  this  must  be  true,  or  else  it 
must  be  true  that  no  executive  power  or  function  was  exer- 
cised in  commissioning  him,  and  surely  in  every  commission 
there  is  some  expression  of  executive  judgment. 

The  law  of  the  case,  as  declared  on  the  former  appeal, 
which  controls  us  now,  whatever  may  be  our  individual 
opinions,  is  that  the  legislative  election  in  1883  was  utterly 
void ;  and  if  it  was  void  Peelle  could  not  have  entered  into 
the  office,  nor  have  held  it  under  that  election ;  for  it  is  ab- 
solutely inconceivable  that  a  void  act  can  confer  a  right  or 
title.  But  Peelle  did  go  into  office,  and  has  continued  there  for 
nearly  seven  years,  and  the  only  power  which  could  put  or 
keep  him  there  was  and  is  that  of  the  chief  executive  of  the 
State  ;  and  the  chief  executive,  by  the  commissions  issued  to 
him,  authorized  him  to  enter  into  the  office  and  to  continue 
in  it,  so  far  as  it  was  in  the  poWer  of  the  chief  executive  to 
do  so.  The  chief  executive  alone  had  power  to  put  and  keep 
him  in  office,  and  it  was  the  chief  executive  that  did  put  him 
into  office  and  continue  him  there  by  designating  him  as  the 
person-  entitled  to  the  office  in  the  commissions  issued  to 
him.  It  seems  clear  to  me  that  the  only  power  to  which 
Peelle's  appointment  is  referable  is  the  executive  power,  for 
there  is  no  other  to  which  it  can,  by  any  possibility,  be  re- 
ferred. 

The  fact  that  Governors  Porter  and  Gray  recited  in  the 
comniissions  issued  by  them  that  Peelle  was  elected  by  the 
General  Assembly,  and  that  he  was  commissioned  because 
he  was  so  elected,  does  not  prove  that  the  minds  of  the 
chief  executives  did  not  assent  to  and  confirm  his  appoint- 
ment. They  knew  the  law  ;  they  knew  that  they  alone  pos- 
sessed the  appointing  power;  and,  knowing  this,  they  desig- 
nated him  as  the  person  to  fill  the  office,  and  thus  gave  him 
the  place  by  their  own  acts,  for  it  was  in  their  power,  and  in 
theirs  alone,  to  withhold  the  office  or  to  bestow  it  upon 
him.  No  other  department  of  the  government  could  besto?fir 
or  withhold  the  office.  The  law,  as  declared  on  the  former  ap- 
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peal,  is  not  a  new  law;  for,  according  to  the  decision,  by 
which  we  are  bound,  it  has  existed  since  the  adoption  of  the 
Oonstitation,  and  it  was  known  to  the  Governors  of  the 
State  at  the  time  the  commissions  were  issued ;  for  no  man 
can  be  deemed  ignorant  of  the  law,  certainly  not  the  highest 
officers  of  the  State. 

Neither  Governor  Porter  nor  Governor  Gray  was  the  mere 
agent  or  clerk  of  the  General  Assembly ;  for,  in  appointing  to 
office,  the  Grovernor  exercises  a  power  vested  in  him  by  the 
the  Constitution.  He  is  beyond  legislative  control  in  all 
cases  where  he  exercises  his  constitutional  prerogative,  and 
that  was  exercised  in  this  instance.  What  may  be  the  power 
of  the  Governor  under  a  valid  statute  is  a  question  with 
which  we  have  here  not  the  remotest  concern.  Here  the 
V)ommissions  wers  issued  because  the  chief  executive  had  the 
constitutional  power  to  issue  them  by  virtue  of  his  preroga- 
tive. He  could  not,  indeed,  issue  them  by  virtue  of  any 
other  right  or  power  vested  in  him. 

In  exercising  his  constitutional  prerogative  the  Governor 
exercises  his^own  will  and  judgment.  No  one  can  share  the 
power  with  him,  nor  divide  the  responsibility.  As  the  issu- 
ing of  the  commissions  were  execuiive  acts,  under  the  Con-, 
stitution,  they  express  the  executive  judgment  and  will,  for 
they  can  express  no  other  in  a  case  such  as  this,  where  the  Grov- 
ernor possesses  the  whole  and  the  exclusive  appointing  power. 

If  either  Governor  Porter  or  Governor  Gray  exercised 
the  constitutional  prerogative  of  the  chief  executive— apd 
in  this  instance  no  other  could  have  been  exercised — then 
what  moved  them  to  do  it,  or  what  reason,  belief,  motive  or 
opinion  influenced  them  is  not  a  question  for  judicial  cog- 
nizance, nor  can  it  be  under  our  Constitution.  To  attempt 
to  ascertain  in  any  mode  or  under  any  circumstances,  or  by 
any  process  or  procedure,  what  influence  controlled  the  mind 
and  judgment  of  the  Governor,  would  be  an  invasion  of  the 
executive  domain  which  no  authority  will  warrant  nor  any 
principle  justify.     If  the  courts  can  by  one  mode,  whether 
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by  examining  the  commission  or  by  some  other^  inquire 
what  belief,  motive  or  opinion  influenced  the  judgment  of 
the  Governor,  they  can  db  so  in  any  mode,  and  this  would 
subject  the  exercise  of  executive  power  to  judicial  control. 
Our  Constitution  expressly  forbids  that  this  should  ever  be 
done.  It  can  not  be  said  that  there  is  one  mode  in  which 
the  inquiry  may  be  prosecuted  and  no  other,  for  once  it  is 
granted  that  the  question  Is  a  judicial  one,  then  all  modes 
are  open  to  the  courts  and  they  may  probe  the  executive 
mind  in  every  method  known  to  the  law.  I  affirm  that  the 
courts  can  not  prosecute  any  inquiry  for  the  purpose  of  as- 
certaining what  influenced  the  Governor  to  issue  a  commis- 
sion in  such  a  case  as  this,  for  it  is  a  question  over  which 
the  courts  have  no  jurisdiction. 

In  a  case  where  the  power  to  appoint  resides  exclusively* 
in  the  Governor,  and  where  he  writes  the  name  of  a  person 
in  a  commission  and  delivers  it  to  him,  he  exercises  his  con- 
stitutional prerogative,  for  he  can  exercise  no  other.  When 
it  is  ascertained  that  the  Governor  has  issued  a  commission^ 
there  the  power  of  the  courts  terminates. 

No  ingenuity  of  invention,  nor  any  subtilty  of  argument, 
can  make  it  appear  otherwise  than  that  in  the  judgment  of 
Governor  Gray  and  of  Governor  Porter,  Peelle  was  the  man 
entitled  to  the  office.  This  was  the  executive  judgment, 
and  the  executive  judgment  is  conclusive,  for  the  sole  and 
absolute  power  of  appointing  to  an  office  which  it  is  the  pre- 
rogative of  the  Governor  to  fill  by  appointment  is  in  the 
Governor.  His  judgment,  however  influenced,  no  court  can 
supervise.  Even  if  it  be  true  that  the  executive  judgment 
was  misled  or  was  controlled  by  an  erroneous  view,  still  it 
was  the  executive  judgment,  and  as  such  beyond  review. 
The  executive  judgment  was  called  into  exercise  and  the 
executive  pen  wrote  the  name  of  the  man  designated  to  fill 
the  office.  If  there  was  an  exercise  of  executive  judgment, 
no  matter  how  invoked  or  upon  what  ground  it  proceeds,  it 
is  nnimpeachable,  for  there  is  no  tribunal  that  has  jurisdic- 
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tion  to  investigate  the  question  of  executive  conduct  in  cases 
where,  as  in  this,  the  power  of  deciding  resides  wholly  in 
the  Governor. 

It  is  useless  to  cite  as  authority  or  as  illustrations  cases 
where  the  appointing  power  is  not  exclusively  vested  in  the 
Governor,  for  they  have  not  the  remotest  application  to  such 
a  case  as  this.  Such  cases  prove  nothing  at  all  to  the  point, 
nor  prove  anything  that  anybody  denies,  for  all  concede  that 
where  the  Governor  has  not  the  exclusive  appointing  power, 
his  commission  is  not  the  vehicle  for  conveying  the  title  to 
the  office.  But  even  in  such  cases  it  does  convey  some  ex-  ; 
pression  of  the  executive  judgment. 

It  must  be  true  that  a  commission  issued  by  the  Governor 
in  a  case  such  as  this,  where  he  has  the  whole  appointing 
power,  expresses  his  judgment,  or  it  must  be  true  that  it  is 
utterly  void.  To  declare  it  void  is  to  affirm  that  the  highest 
officer  of  the  State  did  a  vain  and  idle  thing,  and  this  no 
court  has  power  to  do.  Nor  can  it  be  assumed  that  the  Gov- 
ernor, having  the  sole  power  to  appoint,  has  violated  his  con- 
stitutional duty  and  his  oath,  and  laid  down  his  high  consti- 
tutional prerogative  at  the  feet  of  the  Legislature.  If  it  be 
adjudged  that  he  yielded  to  an  unconstitutional  statute,  sur- 
rendered his  executive  independence,  and  invested  a  man 
with  the  indicia  of  office,  it  is  necessarily  asserted  that  he 
wrongfully  yielded  his  executive  independence  and  violated 
his  duty,  and  this  assertion  no  court  can  rightfully  make,  for 
the  plain  reason  that  it  can  do  no  more  than  ascertain  that 
the  Governor  has  invested  the  man  he  names  in  his  commis- 
sion with  the  legal  indicia  of  title.  The  act  of  issuing  a 
commission,  of  itself  and  by  its  own  force  and  vigor,  ex- 
presses the  executive  judgment  that  the  man  named  shall 
take  the  office,  and  no  court  can  inquire  what  belief  or  opin- 
ion influenced  the  judgment  of  the  chief  executive. 

The  act  of  issuing  a  commission,  where  the  Governor  has 
the  sole  power  of  appointment,  is  absolutely,  wholly  and 
exclusively  executive.     It  is  impossible  that  it  can  be  partly 
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executive  and  partly  legislative.  It  embodies  the  judgment 
of  the  Governor — this  it  embodies,  and  this  alone — for  it  can 
not  embody  the  judgment  of  any  one  else  on  earth.  If  it 
embodies  any  part  of  the  executive  judgment,  no  court  can 
inquire  what  influenced  that  judgment  without  usurping 
power  that  belongs  to  another  department  of  the  govern- 
ment. 

It  is  not  within  the  power  of  the  courts  to  examine  any 
evidence,  whether  supplied  by  the  commission,  by  the  books 
of  the  Governor's  office,  or  by  the  oral  statements  of  the 
Governor,  for  the  purpose  of  ascertaining  whether  he  was 
influenced  by  an  insufficient  or  an  illegal  cause  to  clothe  the 
man  whose  name  he  wrote  in  the  commission  with  the  indicia 
of  office.  President  Garfield  wrote  upon  the  commission  of 
General  Wallace  '^  Ben  Hur,''  and  surely  no  one  would  as- 
sert that  it  was  competent  for  the  courts  to  inquire  whether 
the  presidential  judgment  was  influenced  by  that  great  book. 
If,  however,  they  can  inquire  into  the  motives  or  opinions 
of  the  appointing  power  in  any  case,  they  can  do  so  in  such 
a  case  as  that  instanced  as  an  illustration  as  well  as  in  any 
other.  The  only  defensible  conclusion  is,  that,  if  the  instru- 
ment is  a  commission,  what  is  written  in  it  has  no  force  as 
evidence  beyond  the  fact  that  the  person  named  is  designated 
as  the  one  who,  in  the  executive  judgment,  is  entitled  to  the 
office  specified,  and  the  courts  have  no  power  to  push  their 
investigation  beyond  that  point.  I  repeat  that  we  are  here 
dealing  with  a  case  where  the  sole  right  to  appoint  resides  in 
the  Governor,  for  the  rule  is  different  where  the  Governor 
has  not  the  appointing  power;  back  of  him  in  such  a  case  is 
the  source  of  right  and  title,  but  where  he  has  the  exclusive 
power,  he  is  the  exclusive  creator  of  title  and  right.  He  is 
the  sole  fountain  of  right  and  power.'  No  more  need  be 
known,  and  no  more  can  legally  be  known,  by  the  courts 
than  that  he  has  designated  a  person  to  fill  an  office  by  writ- 
ing his  name  in  a  commission  and  delivering  it  to  him. 

But  if  it  be  conceded  (a  concession  that  is  wholly  unau- 
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tliorized)  that  the  courts  may  search  the  commission  to  dis- 
cover what  belief,  motive,  or  opinion  controlled  the  mind  of 
the  chief  executive  and  induced  him  to  issue  and  deliver  to 
the  person  designated  the  indicia  of  office,  the  utmost  that 
can  be  said  is  that  Governor  Porter  and  Governor  Gray  were 
influenced  by  the  legislative  election  to  decide  in  his  favor. 
Grant  that  this  does  appear,  and  so  appear  that  the  courts 
can  regard  it  as  evidence^  and  still  it  does  not  authorize  the 
inference  that  the  designation,  or  appointment,  was  not  that 
of  the  Governor.  All  that  can  be  inferred,  awarding  to  the 
recital  the  utmost  possible  force  as  evidence,  is  that  the  leg- 
islative election  influenced  the  two  Governors,  from  whom 
Peelle  holds  commissions,  to  designate  him  for  the  office,  for 
upon  no  principle  of  law  or  logic  can  it  be  assumed  that  those 
high  officers  yielded  their  official  prerogatives  to  a  void  and 
dead  legislative  declaration.  Those  officers  were  bound,  by 
the  strongest  and  highest  considerations  that  can  influence 
men,  to  exercise  their  judgment,  and  to  maintain  the  execu- 
tive independence;  and  it  must  be  assumed  that  they  did 
their  sworn  duty,  and  did  exercise  their  judgment.  Either 
this  must  be  true,  or  else  it  must  be  true  that  two  of  the 
highest  officers  of  the  State  weakly  yielded  to  legislative 
usurpation,  and  inexcusably  surrendered  their  executive  in- 
dependence. But,  more  than  this.  If  it  be  adjudged  that 
the  commissions  were  issued  by  the  Governors  because  the 
Legislature  bade  them  do  it,  then  it  is  affirmed  that  two  of 
the  Governors  of  the  State  were  ignorant  of  a  principle  of 
constitutional  law  and  yielded,  not  to  an  actual  command, 
but  to  a  legislative  declaration  having  not  one  spark  of  vi- 
tality. If  it  be  conceded  that  the  courts  may  search  for  ev- 
idence to  prove  what  opinion,  belief,  or  motive  operated  upon 
the  mind  of  the  Gove1*nor,  it  is  much  more  reasonable  to 
assume  that  the  executive  judgment  simply  coincided  in  the 
legislative  selection  or  designation,  and  united  with  the  Leg- 
islature in  designating  the  person  who  should  fill  the  office 
Vol.  124.— 34 
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than  it  is  to  assume  that  the  Governor  yielded  to  an  invalid 
statute^  and  acted  simply  as  the  passive  agent  of  the  Legisla* 
ture.  The  assumption  suggested  as  the  reasonable  one  leads 
to  no  unjust  or  evil  consequences^  attributes  no  ignorance  to 
either  of  the  Governors,  nor  imputes  to  them  any  violation  of 
duty^  whereas  the  assumption  that  the  recitals  in  the  commis- 
sion show  that  the  Governor  issued  the  commission  solely  be- 
cause of  the  legislative  election  convicts  the  chief  executive  of 
the  State  of  ignorance  of  constitutional  law,  or  else  of  a  wilful 
violation  of  duty  and  an  indefensible  surrender  of  a  high  pre- 
rogative, and  in  either  event  leads  to  evil  consequences. 

To  construe  the  recitals  of  the  commissions  as  evidence  of 
a  breach  of  duty  by  the  Governor,  or  of  ignorance  on  his 
part,  is  a  wide  stretch  of  judicial  authority,  and,  certainly, 
no  such  construction  should  be  resorted  to  where,  as  here,  it 
is  reasonable  and  natural  to  infer  that  the  Governor  yielded 
to  the  influence  of  the  legislative  election,  not  because  it  co- 
erced him,  but  because  it  persuaded  or  convinced  him  that 
the  choice  or  selection  was  a  proper  one.  It  is  neither  un- 
usual nor  improper,  as  everyone  knows,  for  the  Governor  to 
consult  other  officers  or  citizens,  and  recommendations  are 
often  made  to  the  appointing  power  in  behalf  of  applicants 
for  office.  This  is  illustrated  by  the  cases  where  postmasters 
are  designated  by  an  election  held  by  the  people,  for,  while 
such  an  election  may  influence  the  President  to  make  the  ap- 
pointment, it  does  not  coerce  his  judgment,  and  if  he  should 
recite  in  his  commission  that  the  person  so  chosen  was  ap- 
pointed because  of  his  election,  we  suppose  no  one  would 
think  of  questioning  the  validity  of  the  appointment.  We 
have  no  more  right  in  this  instance  to  assume  that  the  elec- 
tion by  the  Legislature  coerced  either  Governor  Porter  or 
Governor  Gray,  than  a  court  would  'have  to  assume,  in  the 
case  supposed,  that  the  election  by  the  people  had  coerced 
the  President. 

If  we  are  to  strictly  adhere  to  the  words  of  the  commis- 
sion, and  regard  only  the  letter  of  the  instrument,  then  the 
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commission  given  Peelle  by  Governor  Porter  is  conclusive, 
for  it  is  written  therein  that "  in  the  name  and  by  the  author- 
ity of  the  State  aforesaid  I  do  hereby  appoint  and  commis- 
sion William  A.  Peelle,  Jr.,  chief  of  the  bureau  of  statistics/' 
If  the  recitals  control,  then,  it  is  impossible  to  deny  that 
Governor  Porter  did  appoint  Peelle  to  the  office. 

Under  the  appointment  made  by  Governor'Porter,  Peelle 
was  inducted  into  the  office  in  1883,  and  he  continued  in  office 
undisturbed  until  this  action  was  brought,  nearly  seven  years 
afterwar(fs.  For  almost  seven  years  he  has  been  in  office, 
and  it  seems  to  me  very  doubtful  whether,  after  such  a  lapse  of 
time,  any  one  can  be  heard  to  aver  that,  when  Governor  Por- 
ter appointed  him,  there  was  no  vacancy.  I  am,  at  all  events, 
thoroughly  convinced  that  the  relator  can  not  question  the 
action  of  Governor  Porter.  To  aver  that  there  was  then  no 
vacancy  is  to  aver  that  Governor  Porter  was  ignorant  of  the 
law.  And  it  is  more,  for  it  is  to  aver  that  for  more  than  six 
years  all  of  the  executive,  legislative,  and  administrative  of- 
ficers of  the  State  were  ignorant  of  the  fact,  if  it  be  fact 
as  assumed,  that  Peelle  was  a  usurper.  But  still  more 
than  this,  Mr.  Conner,  who,  it  is  assumed,  was  the  in- 
cumbent when  Peelle  was  appointed  by  Governor  Porter, 
yielded  the  office  without  objection,  and  asserts  no  title, 
for  the  title  is  here  asserted  by  one  who  claims  through  an 
appointment  made  more  than  six  years  after  the  appointee 
of  Governor  Porter  had  taken  possession  of  his  office.  I 
know  of  no  authority,  nor  of  any  principle,  that  will  author- 
ize any  court,  or  any  officer,  to  sit  in  judgment  on  the  ac- 
tion of  Governor  Porter  at  the  demand  of  one  whose  sole 
and  only  claim  to  the  office  is  an  appointment  made  six  years 
and  more  after  Governor  Porter's  appointee  took  possession 
of  the  office. 

Nor  do  I  believe  that  it  can  be  justly  asserted  that  from 
the  time  Mr.  Conner  yielded  the  office  it  has  been  vacant. 
When  Peelle  entered  the  office,  six  years  ago  and  more,  un- 
der Governor  Porter's  appointment,  the  vacancy  was  filled, 
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or  else  Mr.  Conner  is  still  the  oflScer  de  jure.  That  it  was 
in  fact  filled  no  one  will  deny.  That  it  was  so  in  law  is  my 
firm  conviction.  It  may  be  true  that  wheii  Governor  Por- 
ter appointed  Peelle  there  was  no  vacancy,  but  when  Mr. 
Conner  yielded  the  office,  as  it  is  asserted  he  did  do,  there 
was  a  vacancy,  and  this  vacancy  was  filled  by  Mr.  Peelle's 
entrance  under  Governor  Porter^s  appointment.  As  the  sole 
power  of  appointing  was,  at  that  time,  in  Governor  Porter 
his  commission  operated  to  place  Peelle  in  office  as  soon  as  the 
vacancy  occurred,  and  Governor  Gray^s  pommissioB  contin- 
ued him  there.  It  may  be  true  (It  is  immaterial  whether  it 
be  so  or  not)  that  if  Peelle's  right  had  been  challenged  by 
Mr.  Conner,  or  if  Governor  Porter  had  commiseioned  an- 
other, Peelle  could  not  have  rightfully  held  the  office 
under  Governor  Porter^s  commission,  but  however  this 
may  be,  it  can  not  be  true  that  what  occurred  under  execu- 
tive sanction,  twice  manifested,  more  than  six  years  ago,  can 
be  reviewed  at  the  suit  of  one  whose  claim  is  founded  on  a 
commission  only  a  few  months  old. 

It  is  assumed  that  Mr.  Conner  abandoned  the  office,  and 
if,  therefore,  it  ever  became  vacant  it  became  so  when  Mr. 
Conner  abandoned  it  in  1883,  if  he  did  abandon  it,  and  at 
that  time  the  Governor  of  the  State  had  an  unquestioned 
right  to  fill  it,  and  Governor  Porter  did  attempt,  at  least,  to 
fill  it  by  appointing  Mr.  Peelle,  and  the  only  person  who 
could  legally  complain  was  Mr.  Conner,  for  if  Peelle's  ap- 
pointment was  invalid,  then  Mr.  Conner,  by  force  of  the 
constitutional  provision  which  rules  the  question,  held  over, 
and  he  only  was  wronged. 

In  this  case  the  relator  has  the  burden  of  establishing  two 
things :  FirsU  The  strength  of  his  own  title,  and  Second, 
The  weakness  of  Peelle^s,  and  if  he  has  weakened  Peelle's  title 
it  18  because  he  has  shown  that  Mr.  Conner  was  entitled  to 
the  office,  and  has  thus  shown  that  he  has  himself  no  title. 
He  is  "  hoist  by  his  own  petard.^'  If,  as  the  argument  of 
the  relator  assumes  from  beginning  to  end,  the  two  Gov- 
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ernors  who  issued  Peelle's  commissions  were  mistaken  as  to 
the  law,  then,  so  we  must  presume,  was  Mr.  Conner,  and  if 
he  was  he  did  not  abandon  the  ofiSce,  and  he  it  is,  who  is  now, 
upon  the  relator's  own  theory,  entitled  to  the  office.  If 
Peelle  by  virtue  of  the  unconstitutional  statute  under  which 
the  Legislature  assumed  to  elect  him  has  kept  any  person 
out  of  office  it  is  Mr.  Conner  ancf  not  Mr.  Worrell.  If  Mr. 
Conner  were  here  claiming  the  office  there  would,  to  my 
mind,  be  much  more  difficulty  in  vindicating  Mr.  Peelle's 
claim,  for  if  an  officer  yields  to  a  law  believed  at  the  time 
by  the  executive  and  legislative  departments  of  the  govern- 
ment to  be  valid,  and  is  by  it  coerced  out  of  office,  he  can  not 
be  adjudged  to  have  abandoned  the  office.  But  it  is  doubtful 
whether  it  would  be  competent,  even  at  the  suit  of  Mr. 
Conner,  to  reach  back  over  a  period  of  nearly  seven  years 
and  review  the  action  of  Governor  Porter ;  it  is,  however, 
quite  clear  that  it  is  not  competent  to  do  it  at  the  suit  of  the 
relator  who  was  a  stranger  until  May,  1889. 

If  Peelle  wrongfully  put  any  one  out  of  office  by  enter- 
ing into  it,  that  one  was  Mr.  Conner,  and  if  there  is  any  one 
who  has  a  claim  to  the  office,  except  Peelle,  it  is  Mr.  Con- 
ner. If  there  is  and  has  been  no  vacancy  in  the  office  it 
must  be  for  the  reason  that  Mr.  Conner  was  never  rightfully 
ousted,  and  if  there  was  no  vacancy  when  Governor  Porter 
and  Governor  Gray  acted,  there  was  none  when  Governor 
Hovey  issued  the  commission  to  Mr.  Worrell,  six  years  later. 

It  is  inconsistent  to  assert  that  Governor  Porter  and  Gov- 
ernor Gray  were  coerced  into  putting  Peelle  into  office  and 
keeping  him  there  by  the  legislative  election,  and  that  all 
they  did  was  to  obey  the  direction  of  the  Legislature,  yield- 
ing to  it  their  own  judgments  and  surrendering  their  own 
high  constitutional  prerogatives,  and  yet  hold  that  Mr.  Con- 
ner, in  yielding  to  coercive  measures  that  controlled  the 
highest  officers  of  the  State,  voluntarily  abandoned  an  office 
to  which  he  was  of  right  entitled.  To  me  it  seems  illogical 
to  assert  that  the  two  Governors  were  so  constrained  by  leg- 
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islaiive  action  that  they  did  not  exercise  their  free  judgment 
and  constitutional  rights^  and  yet  hold  that  a  subordinate 
officer,  who  yielded  to  the  same  action  of  the  Legislature, 
acted  of  his  own  free  will  and  uncontrolled  judgment  and 
voluntarily  abandoned  his  office. 

If  Conner  did  not  abandon  the  office  he  is  still  the  dejure 
officer,  and  if  he  is,  the  appellant^s  relator  has  not  the  shadow 
of  a  claim.  Conner  did  not  abandon  the  office  if  he  merely 
yielded  to  the  same  power  which,  as  the  relator  asserts,  con- 
trolled and  coerced  Governor  Porter,  and  left  the  office  be- 
cause he  was  forced  by  law  to  do  so.  It  is  impossible  to 
conceive  how  it  can,  with  consistency,  be  asserted  that  there 
was  no  vacancy  in  1883,  because  Mr.  Conner  was  the  officer 
de  jure,  and  yet  be  asserted  that  as  Mr.  Conner  was  forced 
out  of  the  office  in  that  year  it  lets  the  relator  in  six  years 
later.  Nor  h  it  easy  to  conceive  any  rational  theory  upon 
which  the  relator  can  lay  hold  of  Mr.  Conner^s  rights  to  de- 
feat Peelle,  for  as  Mr.  Conner  is  not  before  the  court  no  ques- 
tion as  to  him  can  be  determined,  and,  certainly,  no  right 
of  Mr.  Conner's  can  be  made  available  to  the  relator  who 
had  not  the  remotest  connection  with  the  case  until  six  years 
after  Peelle,  as  the  relator  now  claims,  wrongfully  asserted 
title  against  Mr.  Conner. 

The  case  seems  to  me  very  clear  upon  principle,  but  au- 
thorities are  not  wanting. 

That  executive  powers  and  duties  are  beyond  review  by 
the  courts  is  fully  settled.  Smith  v.  Myers,  109  Ind.  1,  and 
authorities  cited  p.  7. 

That  the  commission  of  an  officer  who,  as  is  true  of  this 
case,  has  the  sole  and  exclusive  appointing  power,  is  a  con- 
clusive expression  of  the  judgment  of  the  officer  invested 
with  that  power,  is  affirmed  in  strongly  reasoned  cases,  and, 
so  far  as  I  have  been  able  to  ascertain,  is  denied  by  none. 
In  a  case  where  the  officer  having  the  sole  power  of  appoint- 
ment, erroneously  supposed  that  he  must  act  upon  the  action 
of  a  legislative  body,  the  court  said  :  **  The  essential  thing 
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is  the  fact  of  appointmeDt.  That  might  have  beeu  con- 
tained iu  a  letter  addressed  to  the  persons  appointed,  or  to  the 
public.  If  the  paper  was  signed  for  the  purpose  x)f  making 
or  evidencing  the  appointment,  all  the  rest  is  mere  matter  of 
form  and  unimportant.'*  Peaple,  ex  reL,  v.  FitzsimmonSj  68 
N.  Y.  514.  In  another  case  the  court  said :  "  In  such  a 
state  of  the  case  it  is  only  necessary  that  the  person  claiming 
the  office  shall  show  that  the  officer  having  the  power  to  ap- 
point has  exercised  that  power  and  decided  in  his  favor/' 
Hoke  V.  Field,  10  Bush,  144  (19  Am.  Rep.  58). 

That  there  is  no  abandonment  of  a  public  office  where  the 
person  yields  it  in  deference  to  a  statute  which  is  afterwards 
declared  to  be  unconstitutional,  is  adjudged  in  'the  very 
strongly  reasoned  case  of*  Twmipseed  v.  Hudson,  50  Miss.  429 
(19  Am.  Rep.  15),  where  the  authorities  are  collected  and 
ably  reviewed.' 

That  the  law  is  that  if  Mr.  Conner  did  not  abandon  the 
office  by  yielding  to  an  unconstitutional  statute,  the  implied 
pr  express  declaration  of  Governor  Porter  or  Governor  Gray 
did  not,  and  could  not,  create  a  vacancy  is  settled  by  our  own 
decisions.  Board,  etc.,  v.  Johnson,  ante,  p.  145;  State,  ex 
reL,  V,  Harrison,  supra. 

Whatever  view  may  be  taken  of  this  case  it  seems  clear  to 
me  that  the  relator  has  no  title  to  the  office,  and  if  he  has 
not,  then  there  can  be  no  question  as  to  the  correctness  of  the 
judgment  of  the  trial  court.  Whether  Mr.  Peelle  or  Mr. 
Conner  is  entitled  to  the  office  is  a  much  more  doubtful  ques- 
tion than  the  question  presented  by  the  relator's  assertion  of 
title. 

Mitchell,  C.  J.,  concurs  in  the  opinion  of  Elliott,  J. 
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No.  16,023. 
McGuiRE  ET  AL.  V.  ThE  StATB. 

Recognizance  Bond. — DefauU,  —  Judgment  </  Forfcitwre.  —  In  order  to 
maintain  an  action  upon  a  recognizance  bond  it  is  necessary  that  the 
court  should  enter  a  formal  judgment  of  forfeiture  at  the  same  term  of 
the  default.  A  judgment  of  forfeiture  entered  at  a  subsequent  term  is 
Toid.  The  fact  that  the  recognizance  is  a  continuing  one  does  not  alter 
the  rule.    Coffey,  J.,  dissents. 

Same. — Evidence, — ^In  such  action,  where  the  only  evidence  introduced  is 
the  bondi  the  cntrj  of  default  and  judgment  of  forfeiture,  no  evidence 
being  Introduced  showing  the  bond  to  have  been  executed  by  the  order 
of  the  circuit  court,  or  that  a  criminal  proceeding  was  pending  against 
the  defendant  at  the  time  the  bond  was  executed,  a  finding  adverse  to 
the  defendants  is  not  sustained. 

From  the  Fulton  Circuit  Court. 

M.  L,  Essick  and  0.  F.  Montgomery,  for  appellants. 

L.  T.  MioheneTy  Attorney  General,  (7.  P.  Di^ammond^  Pros- 
ecuting Attorney,  M.  A.  Bakery  G,  W.  Holman,  R.  C  Ste- 
phenson and  J.  Rowley,  for  the  State. 

Olds,  J. — On  the  24th  day  of  October,  1885,  the  appel- 
lants, Patrick  McGuire,  Theodore  Montgomery,  Joseph 
Sharp,  and  Matthew  McGuire,  entered  into  a  recognizance 
in  the  sum  of  $2,000,  conditioned  for  the  appearance  of  Pat- 
rick McGuire  before  the  judge  of  the  circuit  court  on  the 
second  day  of  the  next  term  thereof,  and  at  each  succeeding 
term  of  such  court  thereafter,  to  answer  the  charge  of  mur- 
der, and  abide  the  order  of  the  court  until  said  cause  is  de- 
termined, and  not  depart  without  leave.  ^  At  the  November 
term,  1888,  of  the  Fulton  Circuit  Court  the  defendant,  Pat- 
rick McGuire,  failed  to  appear,  and  he  and  the  other  appel- 
lants, the  sureties  on  the  recognizance,  were  each  properly 
called,  and  defaulted,  and  such  default  properly  entered  of 
record.  At  the  next  succeeding  term  of  court,  in  February, 
1889,  there  was  a  judgment  of  forfeiture  of  the  recognizance 
entered.  The  complaint  in  this  case  is  upon  the  recogni- 
zance, and  alleges  the  returning  of  an  indictment;  a  trial  by 


MAY  TERM,  1890.  5^7 

McGaire  el  al  v.  The  State.  » 

< 
jury,  the  Hon.  George  Burson  presiding  as  judge;  a  disa- 
greement of  the  jury ;  and  that  afterwards  the  defendant  ap- 
plied for  and  was  admitted  to  bail  in  the  sum  of  $2^000,  and 
the  execution  of  the  recognizance ;  the  failure  of  the  defend- 
ant to  appear  for  trial  at  the  November  term^  1888^  of  said 
court ;  and  the  taking  of  default,  and  entry  of  the  same  of 
record  ;  and  the  judgment  of  forfeiture  at  the  next  succeed- 
ing term  of  said  court. 

A  demurrer  was  filed  to  the  complaint,  and  overruled,  and 
exceptions  taken ;  trial  and  judgment  for  the  appellee.  The 
evidence  introduced  consisted  of  the  bond  and  the  entries  of 
default  at  the  November  term,  1888,  and  the  judgment  of 
forfeiture  at  the  February  term,  1889,  a  motion  for  a  new 
trial  overruled,  and  exceptions,  and  error  properly  assigned. 
It  is  contended  that  a  judgment  of  forfeiture  is  necessary, 
and  that  a  recovery  can  not  be  had  upon  a  recognizance,  ex- 
cept it  be  supported  by  a  judgment  of  forfeiture,  and  that 
such  judgment  can  not  be  rendered  at  a  term  subsequent  to 
the  term  at  which  the  defendant  fails  to  appear  in  accord- 
ance with  the  requirements  of  the  recognizance,  and  default 
is  taken  against  him  and  his  sureties;  and  as  it  appears  by 
the  complaint  in  this  case  that  no  judgment  of  forfeiture  was 
entered  on  the  bond  at  the  time  when  the  defendant  failecf 
to  appear,  and  he  and  his  sureties  were  called  and  defaulted, 
'  that  the  complaint  is  bad.  It  seems  to  be  the  settled  law  of 
this  State,  by  numerous  decisions  of  this  court,  that  it  is  not 
sufficient  to  call  and  default  the  recognizors,  but  that  it  is 
necessary  that  the  court  should  also  enter  a  formal  judg- 
ment of  forfeiture  at  the  same  term  of  the  default.  Rubvsh 
V.  Stafe,  112  Ind.  107 ;  Friedline  v.  State,  93  Ind.  366  ;  Kiaer 
V.  State,  13  Ind.  80.  There  are  other  decisions  of  this  court 
to  the  same  effect.  In  most  of  the  cases  it  does  not  appear 
whether  the  recognizances  were  continuing  or  not ;  but  this 
fact,  we  think,  can  make  no  difference,  as  the  object  and  pur- 
pose of  a  continuing  recognizance  is  to  avoid  the  renewal  of 
the  same  at  each  term  at  which  a  cause  may  be  continued, 
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and  the  recognizance  continues  in  force  from  term  to  term, 
in  case  of  continuances,  and  requires  the  defendant  to  appear 
from  term  to  term.  The  statute  expressly  provides  that  an 
action  shall  be  commenced  by  the  prosecuting  attorney  upon 
the  recognizance  as  soon  as  the  forfeiture  is  entered,  but  the 
arrest  of  the  defendant  thereafter  does  not  defeat  a  recovery 
or  collection  of  the  judgment  rendered  upon  a  forfeited 
recognizance ;  so  that  upon  a  continuing  recognizance,  as  well 
as  upon  one  which  is  not  continuing,  a  default  may  be  had, 
and  judgment  of  forfeiture  entered,  and  suit  brought  for  the 
collection  at  any  time  when  the  defendant  fails  to  appear  as 
required  by  its  terms.  If,  after  default  is  taken,  the  de- 
fendant is  again  arrested  and  brought  into  court,  he  would 
have  to  execute  a  new  bond  in  order  to  be  released  from 
custody. .  In  the  case  of  State  v.  Thistlethwaite,  83  Ind.  317, 
it  is  suggested,  but  not  decided,  that  a  nunc  pro  tunc  entry 
of  judgment  of  forfeiture  may  be  made  on  notice  being 
given  at  a  subsequent  term ;  but  no  nunc  pro  tunc  entry  was 
made,  or  sought  to  be  made,  in  this  pase,  but  default  was 
entered  at  one  term,  and  at  a  subsequent  term,  without  notice 
to  the  recognizors,  the  court  entered  a  judgment  of  forfeiture ; 
and  even  a  nunc  pro  tunc  entry  can  not  be  made  except 
Sphere  the  act  was  done  and  omitted  to  be  entered.  The  judg- 
ment of  forfeiture  entered  at  the  February  term  was  void. 
The  court  erred  in  overruling  the  demurrer  to  the  complaint.' 
The  next  question  presented  is  as  to  the  saflBciency  of  the 
evidence  to  support  the  finding  and  decision.  The  bond  and 
entry  of  the  default  and  the  judgment  of  forfeiture  were  all 
the  evidence  introduced  in  the  case.  This  is  not  sufficient 
evidence  to  sustain  a  finding,  even  if  there  had  been  a  valid 
judgment  of  forfeiture.  It  is  necessary  to  prove  as  well 
as  to  aver  in  the  complaint  that  the  bond  was  taken  in  the 
due  process  of  law  by  a  proper  court  or  officer.  This  was 
not  done  in  this  case.  There  was  no  evidence  to  show  by 
what  authority  the  bond  was  taken,  or  that  any  criminal  pro- 
ceedings were  pending  against  the  defendant  Patrick  Mo- 
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Guire  at  the  time  it  was  executed.  Hannum  v.  StaUyZi  Ind. 
32 ;  Hawkins  v.  State,  24  Ind.  288 ;  Griffin  v.  State,  48  Ind. 
258 ;  State  v.  Wenzel,  77  In4.  428.  It  is  contended  that  the 
presumption  is  that  a  bond  taken  by  the  circuit  court  is  bind^ 
ing,  and  that  it  is  not  necessary  to  allege  the  facts  necessary 
to  give  the  court  jurisdiction,  and  that  the  proceedings  can 
not  be  attacked  collaterally ;  but  the  trouble  in  this  case  is 
.that  no  evidence  was  introduced  showing  the  bond  to  have 
been  executed  by  the  order  of  the  circuit  court,  or  that  a 
cause  was  pending  in  the  circuit  court  against  the  defendant 
in  which  the  recognizance  was  executed  for  the  release  of  the 
defendant.  There  is  a  failure  of  evidence  on  this  point,  for 
which  the  judgment  must  be  reversed. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint. 

COPPEY,  J.,  dissents  from  so  much  of  the  decision  as  holds 
that  it  is  necessary  to  enter  judgment  of  forfeiture  at  the 
same  term  of  entering  the  default  on  a  continuing  recog* 
nizance. 

Filed  Dec.  18, 1889. 

On  Petition  poe  a  Reheabino. 

Olds,  J. — Counsel  for  appellee,  in  their  brief  for  a  re- 
bearing,  earnestly  contend  that  the  court  erred  in  holding 
that  a  formal  judgment  of  forfeiture  is  necessary  in  order  to 
maintain  an  action  upon  the  .  bond,  and  insist  that  under 
our  statute  all  that  is  necessarv  is  to  enter  a  default. 

We  did  not  overlook  the  provisions  of  the  statute,  section 
1721,  R.  S.  1881,  in  reaching  the  conclusion  stated  in  the 
opinion.  The  statute,  section  1721,  provides  that  "If,  with- 
out suflScient  excuse,  the  defendant  neglects  to  appear  for  trial 
or  judgment,  or  upon  any  other  occasion  when  his  presence 
in  court  may  be  lawfully  required  according  to  the  condi- 
tion of  his  recognizance,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  recognizance  of  bail  or 


540  SUPREME  COURT  OF  INDIANA, 

McGoire  «<  at  v.  The  State. 

money  deposited  as  bail^  as  the  case  may  be,  is  thereupon 
forfeited/' 

Section  1722  makes  it  the  duty  of  the  prosecuting  at- 
torney, as  soon  as  such  fact  of  forfeiture  is  entered,  to  pro- 
ceed by  action  against  the  bail  upon  the  recognLzance,  etc. 

Construing  the  two  sections  together,  it  is  clear  that  there 
shall  be  an  entry  of  forfeiture.  The  entry  of  a  default  is 
not  an  entry  of  forfeiture.  It  seems  to-be  the  well  recog-. 
nized  doctrine  in  the  decisions  of  this  court  that  it  is  neces- 
sary that  a  formal  judgment  of  forfeiture  must  be  entered. 
In  Fviedline  v.  State^  93  Ind.  366,  it  is  said :  "  It  is  also  ob- 
jected to  the  complaint  that  it  does  not  allege  that,  before 
the  forfeiture,  the  appellant  was  three  times  called  and  re- 
quired to  bring  into  court  the  body  of  the  accused  in  dis- 
charge of  his  recognizance.  But  the  complaint  does  aver 
that  a  judgment  of  forfeiture  was  entered  by  the  justice,  and 
this  implies  that  the  proper  steps  authorizing  such  forfeiture 
had  been  taken. 'f 

In  the  case  of  Fowler  v.  State,  91  Ind.  507,  it  is  held  that 
section  1721  applies  to  proceedings  before  justices  of  the 
peace.  In  the  case  of  Hannum  v.  State,  38  Ind.  32,  it  is 
said :  "  But  *  *  it  is  not  alleged  or  shown  that  there  was 
any  forfeiture.  There  can  be  no  action  without  a  forfeiture 
on  which  to  base  the  action.^'  The  case  of'  Votaw  v.  Stale, 
12  Ind.  497,  is  cited  in  support  of  this  statement,  and  that 
case  holds  that  a  forfeiture  is  necessary. 

The  same  necessity  of  a  formal  judgment  has  been  recog- 
nized in  actions  brought  upon  the  recognizance  as  under  the 
old  system,  when  scire  faGtas  issued  after  the  entry  of  the 
forfeiture,  and  that  such  formal  entry  is  necessary  under  a 
system  whereby  a  writ  of  scire  facias  issues,  is  universally 
held.  Eubank  v.  People,  50  111.  496 ;  Banter  v.  People,  53 
111.  434 ;  Thomas  v.  People,  13  111.  696  ;  Kennedy  v.  People, 
15  111.  418 ;  Barnes  v.  State,  6  Yerger,  82 ;  Park  v.  ^aU,  4 
Ga.  329. 
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In  JViedline  v.  State,  supra,  it  is  held  that  a  judgment  of 
forfeiture  is  conclusive,  and  imports  absolute  verity. 

In  the  case  of  Rubush  v.  State,  112  Ind.  107^  it  is  said  that 
''  The  averment  that  the  recognizance  was  by  the  court  then 
and  there  forfeited,  and  the  forfeiture  thereof  duly  entered 
of  record,  necessarily  implies  that  the  proper  steps  authoriz- 
ing such  forfeiture  had  been  taken/ ''  In  all  the  decisions  of 
this  court  in  actions  upon  recognizances  it  is  the  recognized 
docjtrine  tliat  there  must  not  only  be  a  default,  but  an  entry 
of  forfeiture. 

We  therefore  adhere  to  the  conclusion  reached  in  the  origi- 
nal opinion,  that  there  must  be  a  formal  judgment  or  entry 
of  forfeiture. 

The  petition  for  rehearing  is  overruled. 

Filed  June  25, 1890. 


No  14,115. 

Shbbwood,  Administrator,  v.  Thomasson. 

Decedents'  Estates.— IFiWow'a  Claim, — Pet/iJtion,^Pretmnfpti(m  as  to  Cha^- 
tity. — A  widow  in  her  petition  to  have  the  distrihutive  share  of  the 
funds  in  the  hands  of  the  administrator  set  off  to  her,  need  not  aver  that 
she  has  not  deserted  her  hnsband  and  that  she  was  not  living  in  adul- 
tery at  the  time  of  his  death.  Chastity  is  presumed  in  the  absence  of 
averments  and  proof  to  the  cont  rary.  In  such  action,  the  petition  is 
sufficient  if  it  apprises  the  administrator  of  the  nature  of  the  claim, 
and  is  sufficient  to  bar  another  action  for  the  same  demand. 

Bahs. — Trial  by  Jury. — Where  an  application  is  made  for  an  order  upon 
an  administrator  to  pay  over  a  sum  of  money  out  of  a  fund  which  re* 
mains  in  his  hands  for  distribution  to  one  who  claims  as  distributee, 
no  jury  is  allowable.  In  such  case  it  is  the  duty  of  the  court  to  hear 
the  proof,  and  after  determining  who  is  entitled  to  the  fund  to  order  it 
paid  to  the  parties  proving  their  titles  to  their  respective  shares. 

Same. —  Widow. —  Wiineta, — In  a  suit  by  a  widow  against  the  adminlstra* 
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tor  of  her  deceased  husband  to  recover  her  share  of  the  fund  which  re- 
mains in  his  hands  for  distribution,  the  widow  is  a  competent  witness. 

From  the  Tippecanoe  Circuit  Court. 

A.  L*  Kumler  and  J.  B,  Sherwood,  for  appellant. 
W.  F.  Severaon  and  H.  H.  Vinton,  for  appellee. 

MiTCHEiiLy  C.  J. — Mary  E.  Thomasson,  as  widow  of  Sol- 
omon Bomig,  deceased^  asserted  the  ri^ht  to  a  certain  dis- 
tributive share  of  the  funds  in  the  hands  of  the  administrator 
of  the  decedent's  estate^  In  the  statement  of  her  claim  she 
alleged  that  all  the  debts  of  the  decedent  had  been  paid^  and 
that  there  remained  in  the  hands  of  the  administrator  $10^- 
000  for  distribution.  She  averred  that  she  was  lawfully  en- 
titled to  receive  $500  out  of  this  fund  as  widow  of  the  de- 
cedent^ which  amount  she  prayed  the  court  to  order  the 
administrator  to  pay  over  to  her. 

It  was  not  necessary  for  the  claimant  to  show  in  her  pe- 
tition that  she  had  not  deserted  her  husband,  and  that  she 
was  not  living  in  adultery  at  the  time  of  his  death.  In  the 
absence  of  averment  and  proof  to  the  contrary,  the  presump- 
tion is  in  favor  of  chastity,  and  that  a  wife  has  not  aban- 
doned her  husband  to  live  in  adultery  with  another. 

The  complaint  or  petition  is  not  formally  accurate,  but  it 
was  sufficient  to  apprise  the  administrator  of  the  nature  of 
the  claim,  and  to  bar  another  action  for  the  same  demand. 
It  shows  that  the  claimant  is  asserting  the  right  to  receive 
$500  as  widow  out  of  the  fund  or  surplus  on  hand  for  dis- 
tribtttion,  after  the  settlement  of  the  estate  of  her  deceased 
husband.  This  is  all  that  was  required.  Winddl  v.  Hud- 
son, 102  Ind.  521 ;  Davis  v.  Huston,  84  Ind.  272;  Price  v. 
Jones,  105  Ind.  543. 

There  was  no  error  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  answer.  The  petition  proceeded  upon  the 
assumption  that  the  claimant  was  entitled  to  receive  $500 
out  of  a  fund  in  the  hands  of  the  administrator  for  distri- 
bution, and  that  she  was  entitled  to  the  above  sum  under  the 
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statute  as  widow.  The  facts  alleged  in  the  petition  might 
raise  an  inference  that  she  was  entitled  to  receive  more,  but 
for  all  that  appears,  all  that  she  was  entitled  to  as  widow  ex- 
cept the  $500  claimed  may  have  been  paid.  At  all  events 
that  was  all  that  was  claimed.  So  far,  therefore,  as  the  an- 
swer assumed  to  set  up  a  defence  to  an  issue  not  tendered,  or 
to  the  extent  that  it  was  not  responsive  to  or  in  avoidance  of 
an  issue  tendered  by  the  petition,  it  was  very  clearly  irrel- 
evant. 

The  learned  court,  over  the  objection  of  the  appellant, 
submitted  the  cause  to  a  jury  generally,  as  an  action  at  law. 
This  was  error. 

It  is  well  settled  that  while  an  executor  or  adtninistrator 
holds  possession  of  a  fund  in  his  trust  capacity,  an  action  at 
law  can  not  be  maintained  against  him  by  a  legatee  or  dis- 
tributee to  recover  his  share  of  the  fund.  3  Williams  Ex- 
ecutors, 2046. 

Anciently  the  administrator  or  ordinary,  in  right  of  the 
king,  himself  appropriated  the  residue  of  an  intestate's  es- 
tate, after  payment  of  the  debts,  assuming  to  devote  certain 
portions  to  pious  uses,  and  to  give  certain  other  portions  to 
the  widow  and  children,  if  there  were  any.  Statutes  were 
afterwards  passed  which  provided  in  detail  for  the  distribu- 
tion of  the  surplus  of  all  estates.  Enactments  of  this  char- 
acter are  found  in  all  the  States. 

It  will  appear  from  an  examination  of  the  statutes  in  this 
State  that  provision  has  been  made  whereby  the  court  may 
order  distribution  to  be  made  from  time  to  time  among  cred- 
itors where  claims  have  been  allowed,  and  that  after  the  filing 
of  a  final  account  showing  a  surplus  for  distribution,  the 
court  may,  after  hearing  the  proof,  order  distribution  among 
the  parties  applying  and  proving  their  titles  to  their  re- 
spective shares  in  such  surplus.  Elliott's  Supp.,  sections  400, 
409.  Such  a  proceeding  is  regarded  as  equitable  in  its  na- 
ture, the  court  having  the  authority  to  take  into  account  any 
proper  matter  of  set-off,  such  as  advancements  or  the  like, 
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which  ought  to  be  deducted  from  the  share  of  a  distributee, 
and  no  jury  trial  is  contemplated  or  allowable.  Where 
claims  have  been  filed  against  an  estate,  and,  after  having 
been  disallowed,  are  transferred  to  the  docket  for  trial, ''  The 
trial  of  such  claim  shall  be  conducted  as  in  ordinary  civil 
cases.^'  Elliott's  Supp.,  section  392.  In  such  a  case  a  jury 
trial  may  or  may  not  be  allowable,  depending  upon  the  na- 
ture of  the  claim.  But  where  an  application  is  made  for 
an  order  upon  an  administrator  to  pay  over  a  sum  of  money 
out  of  a  fund  which  remains  in  his  hands  for  distributioD^ 
to  one  who  claims  as  a  distributee,  no  jury  is  allowable. 

The  present  is  not  a  claim  against  an  estate  in  the  ordinary 
acceptation.  Shaffer  v.  Richardson,  27  Ind.  122  (129).  The 
claimant's  right  to  a  specified  sum  depends  upon  her  rela« 
tion  to  the  decedent.  When  her  relation  is  established  her 
right  to  participate  in  the  fund  to  an  amount  fixed  by  law  is 
absolute,  unless  that  right  has  been  forfeited  by  her  miscon- 
duct, or  unless  some  equitable  set-ofi^  sufficient  to  discharge 
the  amount  can  be  established.  It  is  the  duty  of  the  court 
to  hear  the  proof,  and  after  determining  who  is  entitled  to 
the  fund  to  order  it  paid  to  the  parties  proving  their  titles 
to  their  respective  shares.  Roberts  v.  Huddleston,  93  Ind. 
173;  Taylor  v.  Wright,  93  Ind.  121. 

The  evidence  of  the  claimant  was  properly  admitted.  She 
was  a  competent  witness.  Shaffer  v.  Richardson,  supra; 
Hamlyn  v.  NesbU,  37  Ind.  284  (293). 

Some  other  questions  are  discussed  relating  to  the  char- 
acterSind  sufficiency  of  the  evidence,  but  as  the  judgment 
must  be  reversed  for  the  error  above  mentioned,  we  do  not 
consider  them. 

The  judgment  is  reversed  with  costs.  - 

Filed  May  1, 1890;  petition  for  a  rehearing overraled  Sept.  17, 1890. 
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Wood  v.  Wood  et  al. 

Pkihgipal  and  Surety.— iSeo/  Estate,— -Purehage-Moneif. — Equiiable  Lien. 
— I^xrol  Agreement, — Hwsband  and  Wife. — D.  W.  agreed  with  J.  W.  that 
i^the  latter  would  become  his  surety  in  borrowing  money  with  which  to 
make  the  first  paym^t  on  real  estate  for  which  he  had  bargained,  he 
fihould  have  alien  thereon  to  secure  him  from  loss  as  such  surety.  The 
real  estate  was  purchased,  the  borrowed  money  expended  in  making 
the  first  payment,  and  with  the  knowledge  and  consent  of  the  surety  the 
conveyance  was  made  to  the  wife  of  D.  W.  The  principal  failing  to 
pay  the  note  the  surety  finally  executed  his  own  note  in  satisfaction 
thereof.  The  remainder  of  the  purchase-money  was  paid  by  the  wife. 
The  first  payment  by  D.  W.  was  on  a  debt  he  owed  his  wife.  The  wife, 
at  the  time  of  taking  the  conveyance,  had  knowledge  of  all  the  facts 
above  stated,  but  did  not  know  of  the  verbal  agreement  as  to  the  lien. . 

Heidf  disregarding  the  verbal  agreement,  which  is  inefiectual  to  create  a 
lien  by  contract,  that  the  surety,  whose  position  is  that  of  a  general 
ci^itor,  has  no  equitable  lien  upon  the  real  estate  on  accopnt  of  his 
payment  of  the  note. 

From  the  Jasper  Circuit  Court. 

E.  P.  Hammond  and  W.  B.  Austin,  for  appellant. 
8.  P.  Thxympson,  for  appellees. 

Berkshire,  C.  J. — The  facts  iavolved  in  this  case,  briefly 
stated,  are  as  follows : 

McCoy  and  Thompson  were  bankers  at  Rensselaer,  Indi- 
ana, on  the  5th  day  of  February,  1883,  and  on  that  day  the 
appellee  Daniel  Wood,  and  the  appellant  executed  their  note 
to  said  McCoy  and  Thompson  for  $111,  due  in  one  year, 
the  said  Daniel  Wood  being  the  principal  in  said  note,  and 
the  appellant  his  surety. 

When  said  note  became  due  the  said  Daniel  not  being  pre- 
pared to  make  payment  thereof,  \f  was  taken  up  and  a  new 
note  given  by  the  said  parties.  Renewal  notes  were  giveu 
from  time  to  time  until  the  7th  day  of  March,  1887,  when 
the  appellant  executed  his  own  note  in  payment  and  satis- 
fisiction  of  said  indebtedness. 
Vol.  124.— 35 
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That  on  said  5tli  day  of  February,  1883,  one  Christian 
Gish  was  the  owner  of  the  following  described  real  estate  in 
Jasper  county,  Indiana^  to  wit :  The  southwest  quarter  of  the 
northeast  quarter  section  18,  township  28,  range  6,  and  con- 
tinued so  to  be  until  the  8th  day  of  February,  1883,  when  he 
conveyed  the  same  by  warranty  deed  to  the  appellee,  Martha 
T.  Wood ;  that  the  consideration  to  said  Gish  for  the  said 
real  estate  was  $200;  one  hundred  dollars  paid  in  cash,  and 
the  promissory  note  of  the  said  Martha  and  Daniel  executed 
for  the  sum  of  $100,  payable  in  one  year  from  the  date  of 
said  deed,  secured  by  a  mortgage  executed  by  them  upon 
said  real  estate.  That  the  cash  payment  made  to  said  Gish 
was  the  proceeds  of  said  note  first  executed  by  the  said 
Daniel  and  the  appellant  to  said  McCoy  and  Thompson,  and 
was  borrowed  for  that  purpose  ;  that  when  the  said  note  was 
executed  and  loan  made,  the  said  Daniel  had  bargained  with 
said  Gish  for  the  said  real  estate,  and  so  informed  the  appel- 
lant, and  promised  and  agreed  with  him  that  if  he  would  be- 
come his  surety  in  borrowing  said  money  said  real  estate 
should  be  bound  to  him,  and  he  should  have  a  lien  thereon 
to  secure  him  from  loss  as  such  surety;  that  the  appellant 
relied  upon  said  agreement,  and  was  induced  thereby  to  be- 
come surety  on  said  note.  That  the  said  conveyance  was  ex- 
ecuted by  said  Gish  to  said  Martha  at  the  instance  of  the  said 
Daniel,  with  the  knowledge  and  consent  of  the  appellant. 

That  after  the  said  note  which  the  said  appellees  had  exe- 
ecuted  to  said  Gish  became  due,  the  same  was  paid  by  the 
said  Martha,  and  she  had  no  knowledge  of  said  agreement 
as  to  said  lien  between  the  appellant  and  the  said  Daniel 
until  long  thereafter,  and  no  knowledge  of  any  intention  on 
the  appellant's  part  of  asserting  or  claiming  a  lien  upon  said 
real  estate ;  but  she  did  know  at  the  time  she  received  said 
conveyance  that  Daniel  and  the  appellant  had  executed  their 
notes  to  McCoy  and  Thompson  to  obtain  the  money  to  make 
the  first  payment  on  the  land,  and  that  the  appellant  was 
Daniel's  surety  on  said  note,  and  that  the  money  thus  ob- 
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tained  had  been  used  in  making  said  first  payment^  and  she 
knew  then  and  thereafter  that  it  had  not  been  repaid. 

The  consideration  which  moved  from  Martha  to  Daniel 
was  a  credit  of  $100  upon  an  indebtedness  in  the  sum  of 
$235^  which  he  had  owed  to  her  for  nearly  ten  years.  At  the 
time  the  loan  was  made  by  McCoy  and  Thompson  to  Dan- 
iel he  was  insolvent^  and  has  been  so  ever  since. 

During  all  of  the '  foregoing  transactions  the  appellees 
were  husband  and  wife. 

Upon  the  foregoing  statement  of  facts  the  question  which 
we  are  called  on  to  determine  is:     Has  the  appellant  an  . 
equitable  lien  upon  the  real  estate  described,  on  account  of 
his  said  payment  to  McCoy  and  Thompson  ?    We  think  he 
has  not. 

This  court  is  more  liberal  than  are  the  courts  of  most  of 
our  sister  States  in  the  recognition  of  equitable  liens  upon 
real  estate,  but  we  find  no  case  decided  by  this  court  or  else- 
where to  support  the  theory  of  the  appellant  in  this  case. 

In  the  case  of  Dwenger  v*  Branigan,  95  Ind.  221,  the  de- 
cision is  placed  expressly  upon  the  ground  that  the  relation 
of  vendor  and  vendee  existed  between  the  parties. 

In  Barrett  v.  Lewia^  106  Ind.  120,  the  facts  of  the  case  as 
given  in  the  opinion  are  as  follows :  "Hester  A.  Lewis  con- 
veyed a  tract  of  land  in  Marion  county  to  Gottfried  Muhl- 
man,  and  to  secure  a  part  of  the  purchase-price  took  a  mort- 
gage. Subsequently  she  obtained  a  decree  of  foreclosure, 
and  upon  a  sale  of  the  land  made  in  pursuance  of  the  de- 
cree, she  became  the  purchaser,  and  received  from  the  sheriff 
a  certificate  of  purchase,  in  due  form.  Before  the  period  of 
redemption  expired,  she  sold  and  assigned  the  certificate  and 
all  her  rights  thereunder,  to  Lucy  fi.  Barrett,  who  paid  part 
of  the  consideration  for  the  assignment  in  cash,  and  for  the 
residue  executed  her  promissory  note,  due  in  two  years.  It 
was  stipulated  in  the  note  that  it  was  given  for  ^  purchase* 
money  for  real  estate/  At  the  expiration  of  the  year  for 
redemption,  which  was  about  four  months  after  taking  the 
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assignment,  Mrs.  Barrett  received  a  sberiflF^s  deed  upon  the 
certificate,  and  went  into  possession  of,  and  has  ever  since 
continued  to  own,  the  land/' 

Upon  the  foregoing  statement  of  facts  it  was  held  that  the 
assignor  of  the  sheriff's  certificate  was  entitled  to  enforce  a 
vendor's  lien  as  against  the  title  held  by  her  assignee,  and 
acquired  through  such  assignment. 

Under  the  facts  of  that  case  the  assignor,  if  not  technically 
a  vendor,  was  one  in  equity. 

As  between  the  parties  the  note  represented  the  unpaid 
purchase-money  for  the  real  estate  to  which  Mrs.  Barrett  had 
acquired  title ;  the  parties  had  so  recognized  it  in  their  con- 
tract, and  it  would  have  been  contrary  to  the  rules  of  equity 
and  in  violation  of  good  conscience  not  to  have  recognized 
and  enforced  the  lien.  See  Jones  Liens,  section  1094 ;  Yar^ 
borough  v.  Wood,  42  Texas,  91. 

In  the  well  considered  case  of  OtiB  v.  Gregory,  111  Ind. 
504,  the  conclusion  reached  was  that  the  facts  disclosed  a 
payment  of  part  of  the  purchase-money  by  the  appellant  for 
the  execution  of  the  conveyance  to  the  appellee,  and  hence 
he  was  entitled  to  enforce  a  vendor's  lien.  The  facts  in  that 
case,  as  we  find  them  stated  in  the  opinion  of  the  court,  are 
as  follows:  "On  the  15th  day  of  October,  1873,  the  plain- 
tiff and  her  husband  became  indebted  to  the  defendant  in  the 
sum  of  $460.  This  indebtedness  was  secured  by  a  mortgage 
executed  by  the  plaintiff  on  her  separate  property  in  Mich- 
igan. Afterwards,  in  June,  1874,  the  plaintiff  sold  her  Mich- 
igan property  and  purchased  that  in  question  in  La  Porte 
county.  To  enable  her  to  make  the  purchase,  it  became  neces- 
sary that  she  should  be  able  to  use  the  entire  purchase-money 
arising  from  the  sala  of  the  Michigan  property,  including 
the  amount  due  the  defendant  on  his  mortgage  debt.  The 
defendant  agreed  that  he  would  release  his  mortgage  on  the 
property  in  Michigan,  and  permit  the  plaintiff  to  use  the 
amount  due  him  in  paying  the  purchase-money  of  the  La 
Porte  county  property,  she  agreeing  to  give  him  a  mortgage 
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on  the  latter  when  the  transaction  should  be  completed.  The 
defendant  released  his  mortgage  accordingly^  and  took  a 
mortgage,  executed  by  the  plaintiff,  without  the  joinder 
therein  of  her  husband,  upon  the  property  described  in  the 
complaint.  Mrs.  Gregory  paid  for  the  property  purchased 
with  the  proceeds  of  that  sold.  This  last  mortgage,  it  is 
averred,  was  executed  in  the  State  of  Michigan,  both  parties 
believing  in  good  faith  at  the  time,  that  the  law  of  Indiana, 
as  in  Michigan,  empowered  a  married  woman  to  encumber 
her  separate  real  estate  without  the  joinder  of  her  husband. 
But  for  such  belief,  the  defendant  says  he  would  not  have 
released  his  mortgage  on  the  Michigan  property  and  received 
that  on  the  property  in  Indiana.^' 

In  the  case  of  Strohm  v.  Good,  113  Ind.  93,  it  was  held 
that  Mrs.  Good,  the  i»|)pellee,  held, a  vendor's  lien  upon  the 
real  estate  there  involved.  The  facts  in  that  case,  as  given 
in  the  opinion,  are  as  follows :  "  On  the  27th  day  of  April, 
1883,  Magdalena  Good  was  the  owner  of  a  parcel  of  land, 
and  on  that  day  she  and  her  husband  entered  into  a  written 
contract  with  Joseph  Strohm,  wherein  she  agreed  to  sell  and 
convey  it  to  him.  Among  other  promises  forming  part  of 
the  consideration  agreed  to  be  paid  for  the  land,  was  a  prom- 
ise on  the  part  of  Joseph  Strohm  to  assume  and  pay  a  mort- 
gage previously  executed  by  Magdalena  Good  to  Solomon 
Stahley.  This  mortgage  covered  the  land  purchased  by 
Strohm,  and  also  other  lands  of  the  mortgagor.  The  con- 
tract, as  originally  drawn,  provided  that  Joseph  Strohm 
should  receive  a  deed  on  or  before  the  1st  day  of  July,  1883, 
but,  by  a  subsequent  writing,  the  contract  was  so  modified  as 
to  provide  that  he  should  receive  a  deed  when  he  had  paid 
one-half  of  the  mortgage  assumed  by  him.  Prior  to  the  time 
of  the  maturity  of  the  mortgage  debt,  Magdalena  Good  de- 
sired to  remove  the  encumbrance  of  the  mortgage  from  the 
real  estate  embraced  in  it,  but  which  was  not  sold  to  Strohm, 
and  an  oral  agreement  was  entered  into  between  her  and 
Strohm  wherein  it  was  stipulated  that  if  she  would  pay  the 
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mortgage  debt^  he  would^  when  the  first  of  the  notes  evi* 
dencing  Lt  became  due  and  the  deed  was  ready  for  delivery, 
pay  one-half  of  the  mortgage  debt,  and  execute  a  mortgage  for 
the  remainder  upon  the  real  estate  conveyed  to  him.  Rely- 
ing on  this  promise  of  Strohm,  the  appellee  caused  her  agent, 
Isaiah  Good,  to  pay  the'Stahley  mortgage  with  his  own  money, 
agreeing  with  him  that  he  should  be  repaid  in  accordance 
with  Strohm's  contract.  Strohm  requested  that  his  wife, 
Mary  Strohm,  should  be  substituted  as  grantee,  and  this  was 
done  in  the  deed  executed  by  the  appellee  and  her  husband. 
The  deed  was  delivered  on  the  24th  day  of  January,  1884, 
and  was  executed  to  Mary  Strohm,  the  wife  of  Joseph 
Strohm,  as  requested  by  the  latter.  Of  the  contract  between 
him  and  his  vendor  Mrs.  Strohm  had  full  knowledge,  and  she 
paid  no  consideration.  Joseph  Strohm  repudiated  his  prom- 
ise and  refused  to  pay  one-half  of  the  amount  of  the  mort- 
gage debt  in  money,  and  also  refused  to  execute  a  mortgage 
for  the  remainder.''  It  is  said  in  that  case  :  "  Mrs.  Good 
had  a  right  to  protect  her  property  by  paying  the  mortgage, 
and,  under  the  verbal  contract,  she  had  a  right  to  have  her 
lien  kept  alive.  Until  Strohm  paid  the  purchase-money,  as 
he  had  agreed  to  do,  the  lien  remained  in  life,  binding  the 
land  in  his  hands  and  ib  that  of  his  wife,  who  claimed 
through  him.  There  was  no  surrender  or  merger  of  this 
equitable  lien,  and  it  remained  in  force  for  the  protection  of 
the  vendor." 

The  case  of  Nichoh  v.  Glover,  41  Ind.  24,  is  summed  np 
by  the  court,  in  a  nutshell,  as  follows :  ^^  The  question  in 
this  case  resolves  itself  into  this :  If  A.  owes  B.  and  A.  con- 
veys land  to  C,  and  has  a  lien  for  the  purchase-money  on 
the  land  so  conveyed,  and  they  all  meet  together  and  agree 
that  C.  shall  execute  his  note  to  B.  for  the  unpaid  purchase- 
money,  instead  of  giving  the  note  to  A.,  which  is  done,  and 
B.  releases  A.  from  his  debt,  has  B.  a  lien  on  the  land  con- 
veyed by  A.  to  C.  for  the  purchase-money?  We  hold  that 
he  has.     It  is  clear  that  if  C.  had  given  his  note  to  A.  for 
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the  unpaid  purchase-money^  A.  might  have  assigned  it  to  B. 
and  thus  transferred  his  vendor's  lien  to  B.  Or,  if  no  note 
had  been  given  by  C.  to  A.  for  the  purchase-money,  yet  A. 
might  have,  by  a  written  instrument,  assigned  his  vendor's 
lien  to  B." 

A  vendor's  lien  can  not  be  created  by  agreement  between 
the  parties,  but  exists  by  operation  of  law.  Jones  in  his 
valuable  work  on  liens,  at  section  1064,  says  :  ^^  This  lien 
does  not  spring  from  any  agreement  of  the  parties,  and  is 
wholly  independent  of  any  such  agreement.  Moreover^ 
the  fact  that  there  is  a  verbal  agreement  of  the  parties  that 
the  vendee  shall  reconvey  the  land  if  he  does  not  pay  the 
purchase-price,  does  not  prevent  the  enforcement  of  the  lien ; 
for  such  an  agreement  is  void  under  the  statute  of  frauds." 
See  Gallagher  v.  Mar8y  50  Cal.  23. 

Where  a  vendor's  lien  once  arises,  it  may  be  kept  alive  or 
waived  by  the  agreement  of  the  parties,  but  can  not  be  thus 
<!reated.  Jones  Liens,  sections  1089-1090;  Sir  ohm  v.  Good, 
•supra;   Yaryan  v.  Shriner,  26  Ind.  364. 

"  Whenever  the  nature  of  the  transaction  is  such  that  the 
existence  of  a  lien  is  repelled,  and  consequently  the  lien 
does  not  arise  by  implication  or  operation  of  law,  evidence 
«an  not  be  given  of  the  declaration  of  the  purchaser  that 
the  vendor  would  have  a  lien ;  for  a  right  to  charge  lands 
dependent  upon  the  agreement  of  the  parties  must  be  mani- 
fested  by  writing;  it  can  not  rest  in  parol."  Jones  Liens, 
section  1064.  See  section  70 ;  Printup  v.  Barrett^  46  Ga. 
407 ;  Stringfellaw  v.  Ivie,  73  Ala.  209. 

As  a  vendor's  lien  must  arise  by  implication,  a  lien  which 
depends  upon  the  agreement  of  the  parties  is  not  a  vendor's 
or  grantor's  lien.  **A  lien  reserved  is  a  lien  by  contract.  A 
lien  for  the  purchase- money  expressly  reserved  by  a  vendor 
in  his  deed  of  conveyance  is  a  Hen  created  by  contract,  and 
not  by  implication  of  law."  Jones  Liens,  section  1111.  So, 
also,  is  a  mortgage  lien  a  lien  by  contract.  It  can  in  no  other 
way  be  created.     In  Indiana  a  specific  lien  upon  real  estate. 
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dependent  upon  contract,  can  be  created  in  but  one  of  twa 
ways ;  by  reservation  in  the  deed  of  the  grantor ;  by  mort- 
gage duly  executed  by  the  owner ;  hence,  the  appellant,  by 
the  verbal  agreement  with  Daniel,  acquired  no  lien  by  con- 
tract. The  further  conclusion,  therefore,  must  be  that 
the  said  verbal  agreement  can  have  no  controlling  influence 
in  the  decision  of  the  question  before  us. 

Disregarding,  as  we  do,  the  verbal  contract  between  the 
appellant  and  Daniel,  the  situation  is  as  follows : 

McCoy  and  Thompson  loaned  a  sum  of  money  to  Daniel 
Wood  with  which  to  make  a  purchase  of  real  estate ;  to  se- 
cure the  loan  the  appellant  became  DanieRs  surety  to  McCoy 
and  Thompson;  Daniel  purchased  the  real  estate,  paid  the 
money  borrowed  to  the  vendor,  and  with  the  appellant's  con- 
sent, caused  a  deed  to  be  executed  to  the  appellee  Martha. 

Had  the  appellant  loaned  the  money  to  Daniel  to  make 
the  payment  he  would  not  have  been  entitled  to  a  vendor's 
lien. 

A  mere  loan  of  money  in  the  purchase  of  land  does  not 
create  a  lien  on  the  land  as  a  security  for  its  repayment.  See 
Jones  Liens,  section  75 ;  Collinson  v.  OwenSf  6  6.  &  J.  4. 

A  lien  will  not  arise  in  favor  of  one  who  advances  money 
to  pay  the  purchase-price  for  real  estate  purchased.  Jones 
Liens,  sections  75,  1067 ;  Chapman  v.  Abrahamg,  61  Ala. 
108  ;  Gray  v.  Baird,  4  Lea  (Tenn.)  212. 

In  this  last  case  the  court  said :  "  Be  this  as  it  may  how- 
ever, the  court  is  of  the  opinion  that  the  debt  stayed  by 
Marchbanks  was  not  the  purchase-money  for  the  land.  The 
land  had  been  bought  by  Gray  under  a  decree  of  the  county 
court.  He  had  paid  for  it.  Hall  had  advanced  or  loaned 
him  the  money  to  pay  for  the  land,  and  had  taken  his  notes, 
retaining  a  lien  on  the  face  of  them  on  his  land.  These  notes 
were  the  basis  of  the  judgment  stayed  by  Marchbanks.  This 
could  in  no  sense  be  held  to  be  the  purchase-money  of  the 
land.     That  had  been  paid  by  Gray.     This  was  a  debt  for 
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borrowed  money,  advanced  or  loaned,  it  is.  true,  to  pay  for 
the  land,  but  still  but  a  debt  for  loaned  money.  The  lien  on 
the  face  of  the  note  did  not  make  it  such.  That  was  a  form  of 
security  carried  out  by  the  parties  themselves,  but  is  not  a 
vendor's  lien,  but  one  by  contract.'' 

If  money  advanced  to  pay  for  real  estate  will  not  give  the 
lender  the  right  to  enforce  a  vendor's  lien,  for  stronger  rea- 
sons may  it  be  asserted  that  such  a  lien  will  not  be  implied 
in  favor  of  the  surety  who  signs  a  note  given  for  borrowed 
money  to  pay  for  real  estate. 

When  McCoy  and  Thompson  loaned  the  money  to  Daniel 
Wood  it  became  his  money  absolutely.  He  was  under  no 
legal  obligation  to  purchase  the  real  estate,  and  if  he  did  so 
he  might,  or  might  not,  as  he  saw  proper,  pay  the  money  to 
the  vendor.  He  could  have  used  the  money  for  any  other 
purpose  at  his  pleasure. 

The  transaction  was  one  to  which  the  appellant  was  not  a 
party  except  that  he  loaned  his  name  to  Daniel  Wood.  It 
was  a  transaction  between  McCoy  and  Thompson  on  the  one 
side  and  Daniel  Wood  on  the  other. 

After  the  note  had  been  executed  to  them,  McCoy  and 
Thompson  would  no  more  have  been  justified  in  paying  the 
money  over  to  the  appellant,  except  upon  the  order  of  Dan- 
iel, than  to  have  paid  to  the  appellant  any  other  money  in 
their  hands  belonging  to  Daniel  without  such  order. 

It  was  Daniel,  therefore,  who  furnished  the  purchase- 
money,  and  not  the  appellant.  This  seems  to  be  clear ;  and 
as  the  appellant  paid  no  part  of  the  purchase-money  he  has 
no  shadow  of  a  claim  to  a  lien  on  the  laud.  His  position  is 
the  same  as  that  of  any  other  general  creditor.  But  if  the 
appellant,  because  of  the  parol  agreement  made  between 
Daniel  and  himself,  was  entitled  to  enforce  a  vendor's  lien 
as  against  a  purchaser  of  the  real  estate  with  notice  of  his 
lien,  or  as  against  a  mere  volunteer,  it  is  probable,  in  view 
of  the  rule  as  declared  in  Wert  v.  Naylor,  93  Ind.  431,  that 
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Mrs.  Wood  would  be  regarded  as  a  purchaser  for  value  with- 
out notice^  but  as  to  this  we  decide  nothing. 

We  find  no  error  in  the  record. 

Judgment^ affirmed^  with  costs. 

Filed  Jane  18, 1890 ;  petition  for  a  rehearing  oTemiled  Sept.  17, 1890. 
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The  State,  ex  rel.  Taylor,  v.  The  Board  op  Commis- 
sioners OP  Warrick  County. 

County  SuPBRnvTENDBiiT. — Special  Bond. — B^tisal  <^  Couniy  Oommimon^ 
era  to  Accept. — Mandamus. — Title. — Collateral  Atkuk. —In  an  action  brought 
by  a  county  superintendent  duly  elected,  qualified,  and  in  po'seession  of 
the  oflSce,  to  compel  by  mandate  the  approval  of  the  special  bond  re- 
quired by  the  school  book  law,  an  answer  alleging  that  the  super- 
intendent was  elected  by  means  of  a  corrupt  agreement  entered  into  be- 
tween the  county  auditor  and  such  superintendent  is  bad.  The  title  of 
a  superintendent,  duly  elected  and  qualified,  can  be  attacked  only  in  a 
direct  proceeding,  and  not  by  collateral  means. 

From  the  Warrick  Circuit  Court. 

D.  JB.  Kvmlerj  J.  A.  Hemenway  and  J.  X.  Taylor,  for  ap- 
pellant. 

A,  Gilchrist  and  C  A.  DeBnUer,  for  appellee. 

Coffey,  J. — The  relator  was  duly  elected  county  super* 
intendent  of  schools  in  Warrick  county,  by  the  trustees  of 
said  county^  on  the  3d  day  of  June,  1889.  He  immediately 
filed  his  bond,  to  the  approval  of  the  county  auditor,  took 
the  oath  of  office,  and  entered  upon  the  discharge  of  the  du- 
ties of  his  office  as  such  superintendent. 

The  appellant  did  not  file  the  bond  required  by  the  stat- 
ute, known  as  the  school-book  law,  acting  under  the  belief 
that  it  was  not  necessary  to  file  such  bond  until  after  the  Gov- 
ernor of  the  State  should  issue  his  proclamation  as  provided 
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for  in  section  10  of  said  law.  The  Governor  issued  his  proc- 
lamation on  the  29th  day  of  July^  1889,  and  the  9th  day 
of  August  following  the  relator  tendered  to  the  board  of 
commissioners  of  Warrick  county  a  good  and  sufficient  bond 
under  the  terms  of  said  law^  and  demanded  its  approval^ 
which  was  refused. 

This  suit  was  brought  to  compel,,  by  mandate,  the  approval 
of  said  bond. 

The  board  of  commissioners  answered,  in  substance^  that 
prior  to  his  election  as  county  superintendent  the  relator 
was  trustee  of  one  of  the  townships  in  Warrick  county ; 
that  at  said  time  the  county  had  i;en  trustees,  five  of  whom 
were  of  one  political  faith,  and  five  of  another  political  faith ; 
that  the  relator  belonged  to  one  political  party,  and  the  au- 
ditor of  said  county  tb  another;  that  the  relator  and  said 
auditor  entered  into  a  corrupt  agreement,  by  the  terms  of 
which  the  relator  was  to  resign  his  said  office  of  trustee  and 
the  said  auditor  was  to  appoint  a  trustee  as  his  successor  of 
the  same  political  faith  as  said  auditor ;  and  that,  in  consid- 
eration of  his  resigning  his  said  office  of  trustee,  it  was  agreed 
that  the  relator  should  be  elected  by  the  trustees  of  said 
county,  superintendent  of  the  schools  of  said  county;  that 
pursuant  to  the  terms  of  said  corrupt  agreement  the  relator 
did  resign  his  said  office  of  trustee,  said  auditor  did  appoint 
his  successor,  and  the  relator  was  elected  by  the  trustees  of 
the  several  townships  of  said  county  superintendent  of  the 
schools  thereof;  that  the  relator  was  elected  by  means  of 
said  corrupt  agreement,  and  without  it  he  could  not  have 
been  elected. 

Upon  issues  formed  the  cause  was  tried  by  the  court,  re- 
sulting in  a  finding  and  judgment  for  the  appellees,  over  a 
motion  for  a  new  trial. 

We  are  not  favored  with  a  brief  by  the  appellees,  and  are 
not  advised  of  the  ground  upon  which  the  court  based  its 
judgment;  but,  in  our  opinion,  the  court  erred  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 
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In  all  of  its  essential  features^  this  case  is  like  the  case  of 
Board,  etc.,  v.  Johnson,  ante,  p.  145,  except  in  the  matter  of 
defence  set  up  by  the  appellees.  The  appellant,  at  the  time 
he  tendered  his  special  bond  to  the  board  of  commissioners 
of  Warrick  county,  had-  been  duly  elected,  qualified  and 
was  acting  as  county  superintendent  of  schools,  was  in  the 
possession  of  the  office  and  was  discharging  the  duties  per- 
taining thereto.  Such  being  the  case,  the  appellees  could  not 
attack  his  title  in  the  collateral  manner  attempted  by  their 
answer.  The  public  have  an  interest  in  the  discharge  of  the 
duties  of  the  office,  and  until  such  time  as  the  appellee  shall 
be  ousted  by  a  proper  proceeding  for  that  purpose,  every 
one  must  recognize  him  as  the  legally  elected  and  qualified 
county  superintendent.  Leach  v.  Gassidy,  23  Ind.  449; 
State,  ex  reL,  v.  Jones,  19  Ind.  356 ;  Redden  v.  Toum  of  Cov- 
ington,  29  Ind.  118 ;  Gumberts  v.  Adams  Express  Co.,  28 
Ind.  181 ;  Oreighton  v.  Piper;  14  Ind.  182 ;  Kisler  v.  Cameron, 
39  Ind.  488;  McGee  v.  Stale,  ex  rel,  103  Ind.  444;  Par- 
maier  v.  State,  ex  rel.,  102  Ind.  90 ;  Mannix  v.  State,  ex  rel., 
115  Ind.  246. 

The  certificate  of  election  issued  to  the  appellant,  and  his 
qualification  as  county  superintendent,  bar  all  inquiry  into 
his  right  to  hold  the  office,  except  in  a  direct  proceeding  for 
that  purpose.     Parmater  v.  Staie,  ex  rd.,  supra. 

It  is  not  denied  that  the  appellant  was  elected  county  su- 
perintendent by  the  votes  of  a  majority  of  the  trustees  of 
Warrick  county,  and  that  he  duly  qualified  and  entered  upon 
the  discharge  of  the  duties  of  his  office.  No  one  is  contest- 
ing his  election,  and  no  proceeding  is  pending  to  oust  him. 
It  is  settled  by  the  case  of  Board,  etc.,  v.  Johnson,  supra, 
that  he  was  entitled  to  have  the  bond  in  question  approved 
at  the  time  it  was  tendered.  The  appellees  could  not  go 
behind  his  election  and  inquire  into  his  title  to  the  office. 
It  was  their  duty  to  approve  his  bond.  Having  refused  to 
do  so,  mandate  is  the  proper  remedy  to  compel  them  to  per- 
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form  that  duty.  Gulich  v.  NeWj  14  Ind.  93 ;  McGee  v.  State, 
ex  rd.y  9upra;  Board,  etc,  v.  State,  ex  reL,  61  Ind.  379. 

The  circuit  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

Filed  Jaoe  24, 1890;  petition  for  a  rehearing  overruled  Sept  IT^ISOO.  * 


No.  14,161. 

Ballew  v.  Boler  et  al. 

Vendob  ahd  Pubchaseb. —  Vendor^ 8  Lien, — Principal  and  Surety. — Subro- 
gation, — J.  became  the  snrety  of  the  purchaser  of  land  on  a  note  given 
to  the  vendor  to  secure  the  purchase-money.  The  purchaser  mortgaged 
the  land  to  the  surety  to  secure  him  against  loss.  The  surety,  who  had 
been  compelled  to  pay  the  purchase-money,  foreclosed  the  mortgage 
after  the  mortgagor's  death. 

Hdd,  that  the  right  of  the  surety  was  superior  to  that  of  the  widow  of  the 
mortgagor,  he  being  subrogated  to  thejlien  of  the  vendor  to  whom  the 
purchase-money  was  paid. 

Hddy  also,  that  the  widow,  until  the  purchase-money  was  paid,  had  only 
the  right  to  redeem. 

Same. — Former  Adjudication. — A  decree  of  foreclosure  estops  a  party  from 
setting  up  any  title  acquired  before  the  decree  was  rendered. 

From  the  Tipton  Circuit  Court. 

W.  JR.  Oglebay,  for  appellant. 

J".  N.  Waiigh  and  J.  R,  Kemp,  for  appellees. 

Elliott,  J. — The  appellant,  in  her  complaint,  asserts  title 
to  the  real  estate  therein  described.  The  second  paragraph 
of  the  answer  of  the  appellees  alleges  that  in  1868,  John 
H.  Keeder,  since  deceased,  was  the  owner  of  the  land  in  con- 
troversy ;  that  he  mortgaged  it  to  William  Jackman  to  se- 
cure and  indemnify  him  against  loss  by  reason  of  his  undertak- 
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ing  as  surety  for  Reeder;  that  Reeder  died  in  April,  1876; 
that  after  the  death  of  Reeder,  the  mortgagor,  Jackman,  the 
mortgagee,  instituted  a  suit  to  foreclose  the  mortgage  exe- 
cuted to  him,  making  the  widow  and  heirs  of  the  mortgagor 
parties ;  that  the  plaintiff  was  the  widow  of  Reeder,  and  that 
she  has  since  married  Lindsey  Ballew ;  that  in  such  suit  a 
decree  was  entered  foreclosing  the  mortgage  and  barring  the 
equity  of  redemption  of  the  appellant,  as  well  as  of  all  the 
other  parties  to  the  suit.  It  is  further  alleged  that  a  sale  was 
made  on  the  decree;  that  the  land  was  bought  by  Jackman,  and 
that  a  deed  was  executed  to  him  by  the  sheriff  in  due  season, 
It  is  also  alleged  that  the  complaint,  in  the  foreclosure  suit, 
averred  that  the  note  which  Jackman  executed  as  surety  was 
given  by  the  appellant's  husband  to  secure  the  purchase- 
money  of  the  land  in  controversy  to  the  person  from  whom 
the  land  was  bought. 

It  is  quite  clear  that  this  answer  is  good  as  a  plea  of  former 
adjudication.  The  appellant  was  brought  into  court  to  an- 
swer as  to  her  interest  in  the  mortgaged  premises,  and  she  was 
thus  afforded  an  opportunity  to  assert  her  claim,  and,  hav- 
ing failed  to  do  so,  she  is  jconcluded  by  the  decree.  There 
would  be  little  reason  for  making  persons  parties  to  a  fore- 
closure suit  if  the  decree  rendered  was  not  effective  to  defeat 
their  claim  and  bar  their  equity  of  redemption.  Our  decis- 
ions, extending  over  many  years,  uniformly  hold  that  a  de- 
cree of  foreclosure  estops  a  partyifrom  setting  up  any  title 
acquired  before  the  decree  was  rendered.  Lawrence  v. 
Beecher,  116  Ind.  312;  Adair  v.  MergerUheim,  114  Ind.  803; 
Bundy  v.  Cunningham,  107  Ind.  360 ;  Craighead  v.  Daltony 
105  Ind.  72 ;  Randall  v.  Lower,  98  Ind.  255 ;  Woodvsorth  v. 
Zimmerman,  92  Ind.  349,  and  cases  cited  ;  Ulrich  v.  Drischell, 
88  Ind.  354,  and  cases  cited.  In  McCaffrey  v.  Corrigan^  49 
Ind.  175,  the  rule  we  hav6  stated  was  applied  in  a  case  very 
like  the  present. 

Whether  a  judgment  or  decree  is,  or  is  not,  erroneous,  can 
not  be  inquired  into  in  a  collateral  proceeding;  all  investi- 
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gatioQ  ends  as  soon  as  it  is  ascertained  that  there  was  juris* 
diction  of  the  subject  and  of  the  parties.  It  is^  therefore^ 
without  success  that  the  appellant's  counsel  presses  upon  our 
attention  reasons  supporting  bis  contention  that  the  decree 
mentioned  in  the  answer  is  erroneous,  for^  grant  that  the  rec- 
ord in  the  suit  in  which  the  decree  was  rendered  abounds  in 
errors^  still  it  would  profit  the  appellant  nothing. 

The  third  paragraph  of  the  answer  is  not  materially  dif* 
ferent  from  the  second^  and  what  we  have  said  shows  its  suf- 
ficiency. ' 

The  material  allegations  of  the  second  paragraph  of  the 
appellant's  reply  are  these :  That  the  mortgage  was  executed 
to  Jackman  on  the  4th  day  of  December,  1868,  to  indemnify 
him  against  any  loss  he  might  sustain  as  the  surety  of  John 
B.  Beeder ;  that  the  appellant  did  not  appear  and  defend  the 
suit  brought  to  foreclose  the  mortgage  because  of  the  false 
and  fraudulent  representations  of  Jackman  that  the  land 
was  bought  of  Eli  Reed  by  Reeder,  and  that  the  mortgage 
he  was  seeking  to  foreclose  was  given  for  the  purchase-money, 
and  that  she  relied  upon  such  representations,  and  did  not 
appear  and  defend  the  foreclosure  suit. 

If  it  were  conceded  that  the  appellant  could  impeach  the 
decree  rendered  in  the  foreclosure  suit  in  this  collateral  ac- 
tion, the  reply  can  not  be  upheld.  The  statement  of  the 
plaintiff  in  the  forecloshre  suit  is  not  shown  to  be  false,  much 
less  fraudulent.  As  Jackman  was  surety  for  the  purchase- 
money,  and  was  compelled  to  pay  it,  he  was  subrogated  to 
the  rights  of  the  original  vendor,  and  his  mortgage  became, 
in  equity,  a  mortgage  for  the  purchase-money  paid  by  him. 
SWw7A  v.  Schneider,  23  Mo.  447. 

It  is  quite  clear,  upon  the  whole  record,  that  the  appel- 
lant can  not  maintain  this  action.  This  would  be  true,  even 
if  there  had  been  no  decree  foreclosing  the  lien  of  Jackman^ 
for,  as  Jackman  paid  the  purchase-money,  his  right  is  supe- 
rior to  that  of  the  appellant ;  and  if  she  could,  by  any  possi- 
bility, be  awarded  relief,  it  could  only  be  upon  a  bill  to  re- 
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deem.  This  is  expressly  decided  in  Keith  v.  Hudson,  74  Ind. 
333,  and  the  decision  is  fully  supported  by  the  cases  of  Ifo- 
Mahan  v.  Kimball,  3  Blackf.  1 ;  Fisher  v.  Johnson^  5  Ind. 
492;  Tdlboti  v.  Armstrong,  14  Ind.  254;  Patton  v.  Stewart, 
19  Ind.  233 ;  Alexander  v.  Herbert,  60  Ind.  184. 

If  the  fact  that  there  was  a  decree  of  foreclosure  should 
be  entirely  eliminated,  still,  this  action  could  not  be  main- 
tained, because  the  plaintiff  has,  at  the  utmost,  no  more  than 
a  right  to  redeem,  for  even  if  Jack  man  acquired  no  rights 
under  his  indemnifying  mortgage  paradiount  to  those  of  the 
plaintiff,  he  had,  nevertheless,  a  right  by  subrogation  to  the 
vendor^s  lien  held  by  the  person  to  whom  the  purchase- 
money  was  paid.  As  against  a  lien  for  purchase-money  the 
rights  of  a  widow  are  subordinate ;  for,  until  the  purchase- 
money  is  paid,  she  has  nothing  more  than  a  right  to  redeem. 

Judgment  affirmed. 

Filed  Juae  7, 1890 ;  petition  for  a  reheariDg  oyermled  Sept.  17, 1890. 
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McPheetebs  v.  Wright. 

School  Land. — ^rehaae, — Forfeiture  of  OontracL — Re-Sale,  —  Oubtandinff 
Lien. — Tenants  in  Common.  A.,  the  assignee  of  a  certificate  of  purchase 
of  school  lands  sold  in  compliance  with  section  4345,  R.  S.  1881,  occn- 
pied  the  land  until  his  death.  At  his  death  his  children  inherited  the 
land  as  tenants  in  common,  subject,  by  the  terms  of  the  will,  to  the 
widow's  life-estate.  The  interest  instalments  remaining  unpaid  after 
the  death  of  the  widow,  the  land  was  resold  under  section  4347,  R.  S. 
1881,  and  B.  became  the  purchaser. 

Held,  that  B.,  who  was  the  owner,  when  the  sale  was  made,  of  an  undivided 
interest  bj  purchase  from  one  of  the  children,  could  not  acquire  title 
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by  purchase  at  such  sale  against  the  owner  of  an  undivided  interest  hj 
purchase  from  another  of  the  children.  Elaton  v.  PiggoU^  94  Ind.  14, 
distinguished. 
Same. — ForfeUwe. — Effect  of. — Surplus. — A  forfeiture,  under  section  4347, 
B.  S.  1881,  upon  the  failure  of  the  purchaser  of  school  lands  to  make 
payments,  does  not  divest  the  title  of  the  purchaser  to  the  real  estate, 
but  simply  authorizes  the  State  to  sell  the  real  estate  for  its  own  reim« 
bursement,  the  surplus  going  to  the  purchaser. 
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From  the  Noble  Circuit  Court. 

J2.  P.  Barr,  for  appellant. 

H,  G.  Zimmerman^  for  appellee. 

Berkshire^  C.  J. — This  is  an  action  in  ejectment.  The 
appellee  was  the  plaintiff  and  the  appellant  the  defendant  in 
the  court  below. 

The  appellant  filed  a  cross-complaint,  to  which  a  demur- 
rer was  addressed,  which  was  sustained  by  the  court,  and  the 
appellant  reserved  an  exception. 

The  main  action  having  been  put  at  issue  the  same  was 
submitted  to  the  court  for  trial,  and  after  the  evidence  had 
been  heard  the  court  returned,  at  the  request  of  the  parties, 
a  special  finding. 

The  only  alleged  errors  which  we  are  called  upon  to  con- 
sider are  those  which  call  in  question  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  cross-complaint  and  its 
conclusions  of  law  upon  the  facts  found. 

As  our  reasoning  and  conclusion  as  to  the  special  finding 
are  alike  applicable  to  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  cross-complaint,  we  will  confine  our- 
selves to  the  special  finding. 

After  entitling  the  cause,  the  following  is  the  special  find- 
ing of  the  court : 

^^  The  court,  having  been  by  the  plaintiff  and  defendant 
requested  to  find  specially  the  facts  and  conclusions  of  law 
thereon  in  accordance  with  section  551  of  the  code  of  this 
State,  finds  specially  the  following  facts : 
Vol.  124.— 36 
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"  1.  That  the  lands  described  in  the  complaint^  to  wit,  the 
northwest  quarter  of  the  northeast  quarter,  and  the  north- 
east quarter  of  the  northwest  quarter  of  section  16,  town- 
ship 33  north,  of  range  10  east,  in  Noble  county,  Indiana, 
were,  on  the  12th  day  of  April,  1847,  part  of  the  congress- 
ional school  lands  of  said  township. 

'*  2.  That  on  the  said  day  the  said  lands  were,  by  the 
county  auditor  and  the  school  commissioner  of  said  county, 
duly  and  legally  sold  to  one  Adam  Dingman ;  the  former 
parcel  for  $229  and  the  latter  tract  for  |160,  and  that  at  the 
time  thereof  the  purchaser  paid  down  $57.25,  being  one- 
fourth  of  the  purchase-money,  and  also  paid  f  12.02,  one 
year's  interest  in  advance. 

^^  3.  That  on  the  last  day  named  the  auditor  and  school 
commissioner  executed  and  delivered  to  said  purchaser  a  cer- 
tificate of  purchase  for  each  parcel  separately,  which  certifi- 
cates of  purchase  were,  on  the  said  12th  day  of  April,  1847^ 
recorded  by  the  auditor  in  book  A  of  commissioner's  record^ 
on  pagea  555  and  556. 

'*  4.  That,  on  the  3d  day  of  October,  1853,  said  pur- 
chaser assigned  each  of  said  certificates  of  purchase  to  one 
Nicholas  Skeels,  which  assignment  was  duly  acknowledged 
before  the  county  auditor. 

^'  5.  That  said  instalments  of  annual  interest  on  each  paix^el 
were  paid  by  the  said  Dingman  until  the  assignment  in  1853, 
and  then  by  the  said  Skeels  until  his  decease,  in  the  year 
1854,  each  successively  occupying  and  making  valuable  im- 
provements on  said  land,  and  thereafter  by  Julia  A.  Skeels, 
the  widow  of  said  Nicholas  Skeels,  until  the  year  1867, 
when  she  died. 

"  6.  The  interest  instalments  on  said  purchase-money  re- 
mained unpaid  on  the  5th  day  of  April,  1883,  for  the  years, 
to  wit,  1877,  1878,  1879,  1880,  1881,  1882,  1883,  the  inter- 
est  having  been  paid  each  year  in  advance  up  to  and  includ- 
ing April,  1876,  the  payment  made  in  April,  1876,  being  for 
the  year  ending  April,  1877. 
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"  7.  That,  on  the  26th  day  of  February,  1883,  the  said 
annual  instalment  of  interest  for  said  several  years  remain- 
ing unpaid,  and  certain  portions  of  the  principal  being  due 
and  unpaid,  the  county  auditor  and  county  treasurer  declared 
the  original  contract  of  purchase  and  sale  forfeited,  and  im- 
mediately on  said  day  caused  said  lands,  and  each  parcel 
thereof,  to  be  separately  advertised  for  sale  on  the  5th  day 
of  April,  1883,  at  the  court-house  door,  in  Albion,  said  Noble 
county,  by  publishing  notices  of  said  sale,  one  notice  for 
each  of  said  parcels  separately,  duly  signed  by  the  auditor 
and  treasurer,  and  published  in  the  Weekly  News,  a  news- 
paper of  general  circulation,  printed  and  published  in  said 
county,  for  four  successive  weeks,  the  last  of  which  publica- 
tions was  one  week  prior  to  the  date  of  the  sale,  and  that  a 
copy  of  each  notice  of  the  sale  of  each  parcel  was  also  posted 
at  the  court-house  door  of  said  county  four  weeks  and  more 
prior  to  the  day  of  sale,  and  also  that  a  copy  of  each  one  of 
sajd  notices  of  the  sale  was  posted  in  three  public  places  in 
Green  township,  said  county  of  Ifoble,  being  the  township 
in  which  said  lands  to  be  sold  were  situated. 

''  8.  That  the  notice  for  the  sale  of  the  northwest  one- 
fourth  of  the  northeast  one-fourth  recited  that  there  was  due 
on  the  principal,  $51.75,  on  unpaid  interest  instalments, 
$24.84,  in  all,  $76.59,  to  which  was  to  be  added  all  costs  and 
damages  at  date  of  sale,  and  that  the  notice  for  the  sale  of 
the  northeast  one-fourth  of  the  northwest  one-fourth  recited 
that  the  principal  due  thereon  was  $120,  unpaid  interest, 
$57.60,  in  all,  $177.60,  to  which  were  to  be  added  costs  and 
damages  to  day  of  sale. 

"  9.  That  on  the  day  of  sale,  to  wit :  April  5th,  1883,  there 
was  due  on  the  N.  W.  one-fourth  of  the  N.  E.  one-fourth, 
the  following :  Amount  of  principal  due,  $51.75,  interest  due, 
$24.84,  printer's  fees,  $7.10,  and  treasurer's  fees,  $2,  five  per 
cent,  damages,  $3.82,  sheriff's  fees,  $2.80,  certificate  of  pur- 
chase and  recording  same,  $3 ;  total,  $95.21. 

"  10.   That  on  the  day  of  the  sale  there  were  due  on  the 
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N.  E.  one-fourth  of  the  N.  W.  one-fourth,  the  following 
amounts:  Of  principal  duef,  $120;  interest  due,  $57.60; 
printer's  fees,  $6.76 ;  auditor's  and  treasurer's  fees,  $2 ;  five 
per  cent,  damages,  $8.88 ;  sheriff's  fees,  $2.80 ;  certificate  of 
purchase  and  recording,  $3  ;  total,  $201.03. 

'^11.  That  on  the  15th  day  of  April,  1883,  in  pursuance 
of  said  notice  the  county  auditor  sold  the  said  N.  W.  one- 
fourth  of  the  N.  E.  one- fourth  of  said  section  16,  at  the  court- 
house door  of  Noble  county,  in  the  town  of  Albion,  Noble 
county,  Indiana,  at  public  auction,  to  the  plaintiff,  John  B. 
Wright,  for  $700 ;  and  at  the  same  time  and  place  said  aud- 
itor, in  like  manner,  sold  the  N.  E.  one-fourth  of  said  sec- 
tion to  the  plaintiff  fcfr  $800,  the  county  treasurer  attending 
thereat,  and  taking  an  account  thereof.  ' 

"  12.  That  on  said  purchase-money  the  purchaser,  Wright, 
,  immediately  upon  such  sale,  paid  down  the  sum  of  $175  on 
the  purchase  of  the  N.  W.  one-fourth  of  the  N.  E.  one-fourth, 
and  the  further  sum  of  $42  interest  on  the  purchase-money 
in  advance ;  and  the  said  Wright  also,  upon  the  purchase  of 
the  N.  E.  one-fourth  of  the  N.  W.  one-fourth  immediately 
paid  down  the  sum  of  $260,  and  the  further  sum  of  $48  in- 
terest in  advance  on  the  purchase- money. 

"  13.  That  immediately  upon  the  sale  and  payment  of  the 
one-fourth  of  the  purchase-money  and  interest,  the  county 
auditor  and  county  treasurer  executed  and  delivered  to  the 
plaintiff,  as  such  purchaser,  a  certificate  of  purchase  for  the 
northwest  quarter  of  the  northeast  quarter  of  said  section, 
which  was  by  the  auditor  duly  recorded  in  commissioner's 
record  book  N,  page  240,  and  also  in  like  manner  and  at  the 
same  time,  the  said  county  auditor  arid  county  treasurer  ex- 
ecuted and  delivered  to  said  purchaser,  Wright,  a  certificate 
of  purchase  for  the  northeast  quarter  of  the  northwest  quar- 
ter of  said  section  16,  which  was  by  the  county  auditor  re- 
corded in  commissioners'  record,  in  book  N,  page  239. 

^^  14.  The  court  further  finds  that  said  Nicholas  Skeels 
died  about  the  year  1854,  leaving  surviving   him  several 
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children  by  different  wives ;  that  the  plaintiff's  mother  was 
the  last  wife  of  said  Nicholas,  by  whom  he  had  one  child 
living  at  the  decease  of  said  Nicholas ;  that  by  the  last  will 
of  said  Nicholas  Skeels,  executed  on  the  18th  day  of  May, 
1854,  and  which  will  was,  iipon  the  21st  day  of  June,  1854, 
duly  proven  and  admitted  to  probate  in  the  office  of  the 
clerk  of  the  common  pleas  court  of  said  Noble  county  and 
duly  recorded  therein  on  pages  205  and  206  of  the  record 
of  wills,  he,  the  said  Nicholas,  devised  the  lands  in  the  com- 
plaint described  to  his  widow  by  the  following  provision 
therein  contained,  to  wit :  '  I  give  and  bequeath  to  my  be- 
loved wife,  Julia  Ann  Skeels,  all  my  right,  title  and  interest 
in  the  northeast  quarter  of  the  northwest  quarter  of  section 
16,  and  the  northwest  quarter  of  the  northeast  quarter  of 
said  section,  both  in  town.  33  north,  of  range  10  east,  in  the 
couniy  and  State  aforesaid,  supposed  to  be  eighty  acres,  for 
her  own  benefit  during  the  term  of  her  natural  life,  or  so 
long  as  she  remains  my  widow/ 

"  15.  That  said  Nicholas  Skeels,  at  the  time  of  his  decease, 
was  residing  on  said  laud,  and  after  his  decease  his  said 
widow,  Julia  Ann  Skeels,  with  her  daughter,  who  was  then 
a  minor  and  was  the  youngest  of  said  children  of  said  Nich- 
olas Skeels,  continued  to  reside  on  and  occupy  said  premises, 
said  widow  residing  thereon  until  her  death,  in  1867 ;  that  said 
daughter  resided  with  her  mother  as  a  member  of  her  family 
until  after  her  majority,  when  she  was  married  to  one  Abra- 
ham  Schedule ;  that  after  her  said  marriage  she  and  her 
husband  resided  on  said  premises  and  farmed  the  same  for 

,  and  the  said  Schedule  paid  the  widow  rent  therefor ; 

and  that  one  of  the  sons  of  said  Nicholas  Skeels  also  for  a  time 
resided  on  said  premises,  farmed  the  same  and  paid  the  widow 
rent  therefor ;  that  said  widow  paid  the  taxes  accruing  on 
said  land  from  the  year  1854  to  the  year  1867,  and  paid 
the  several  instalments  of  interest  accruing  on  said  contract 
of  purchase  of  April,  1847,  up  to  her  death,  and  that  there 
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is  no  other  evidence  as  to  whether  or  not  she  elected  to  take 
under  the  provisions  of  said  wiJl. 

"  17.  That  since  the  death  of  said  Julia  Ann  Skeels,  in 
1867,  the  annual  interest  instalments  on  said  original  con- 
tract of  purchase  have  been  paid  by  the  plaintiff  up  to  and 
including  the  year  1876.  ' 

"  18.  That  on  the  25th  day  of  March,  1880,  one  Caleb 
Skeels,  son  and  heir  at  law  of  said  Nicholas  Skeels,  deceased, 
conveyed  by  quitclaim  deed  all  his  interest  in  said  land  to 

the  defendant,  said  deed  being  recorded  on  the day  of 

,  1880,  in  deed  record  45,  page  21,  of  the  record  of 

deeds  of  Noble  county,  Indiana^  said  conveyance  being  made 
in  consummation  and  completion  of  an  oral  contract  made 
April,  1879,  between  defendant  and  said  Caleb,  whereby  in 
consideration  of  $100  said  Caleb  agreed  to  convey  to  defend- 
ant his  interest  in  said  premises ;  and  that,  under  said  oral 

contract  defendant,  on  said day  of  April,  1879,  entered 

into  possession  y)f  said  premises,  made  improvements  thereon 
of  the  value  of  $300,  and  has  ever  since  remained  in  posses- 
sion of  the  same,  claiming  title  to  an  interest  therein  under 
said  deed. 

"  19.  That  on  the  28th  day  of  October,  1881,  one  Re- 
becca Jones,  a  daughter  and  heir  at  law  of  said  Nicholas 
Skeels,  conveyed  by  quitclaim  deed  to  the  plaintiff  all  her 
right,  title  and  interest  in  said  land,  and  that  the  plaintiff 
thereafter  and  up  to  the  time  of  said  auditor's  sale  of  said 
land,  on  the  —  day  of  April,  1 883,  claimed  a  title  and  in- 
terest therein  under  said  deed ;  but  since  he  received  said 
auditor's  certificate  of  purchase  at  said  sale,  he  has  dis- 
claimed any  interest  therein  under  said  deed,  and  did  not 
when  this  suit  was  commenced,  and  does  not  now  claim  any 
interest  in  said  land,  except  under  and  by  virtue  of  said  au- 
ditor's sale. 

"  20.  That  on  the  7th  day  of  April,  1883,  the  defendant 
being  in  possession  of  the  premises,  claiming  title  as  afore- 
said, the  plaintiff  and  defendant  made  an  oral  agreement  by 


r 
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which  it  was  agreed  that  the  defendant  should  remain  in 
possession  of  the  house  in  which  he  was  then  living,  on  said' 
premises,  and  the  garden  appurtenant  thereto,  situate  in  the  * 
southeast  corner  of  said  northeast  quarter  of  the  northwest 
quarter  of  section  16,  township  33  north,  of  range  10  east, 
until  September  1st,  1883,  and  the  defendant  then  agreed  to 
pay  the  plaintiff  for  the  use  of  the  same  $20,  part  to  be  paid 
in  work ;  that  at  and  prior  to  that  time  the  plaintiff  and  de- 
fendant had  and  still  have  an  unsettled  accountvfor  work 

and  labor  performed ;  that  thereafter,  in  the  month  of , 

1883,  the  defendant's  minor  son,  by  request  of  plaintiff  and 
by  direction  of  defendant,  worked  for  him days,  noth- 
ing being  at  the  time  said  by  either  plaintiff  or  defendant 
as  to  what  the  same  should  be  applied  on,  nor  has  any  ap- 
plication of  said  work  to  the  payment  of  said  $20  been  made 
by  either  party  with  the  consent  of  the  other ;  that  defend- 
ant has  ever  since  said  April  7th,  1 883,  been  in  possession 
of  said  premises,  claiming  title  thereto  and  refusing  to  sur- 
render the  same  to  the  plaintiff  as  sole  owner  of  the  same 
under  said  purchase  at  said  auditor's  sale,  but  has  never  de- 
nied that  the  plaintiff  had  an  interest  therein  in  common 
with  the  defendant. 

^^  21.  The  defendant  is  now  in  possession  of  said  lands, 
claiming  title  to  an  interest  therein  by  virtue  of  said  pur* 
chase  and  said  conveyance  from  said  Caleb  Skeels  and  not 
otherwise." 

'^  And  thereupon  the  court  finds  and  files  the  following  con- 
clusions of  law,  based  upon  said  special  finding  of  facts  to  wit : 
And  the  court  upon  the  facts  found  as  aforesaid,  states  as 
its  conclusions  of  law : 

"  The  plaintiff  was,  when  this  suit  was  commenced,  and  now 
is,  the  owner  of  all  the  lands  described  in  the  complaint,  and 
of  each  tract ;  that  the  defendant  is  unlawfully  in  possession 
of  the  same,  and  wrongfully  and  unlawfully  keeps  plaintiff 
put  of  possession  thereof,  and  that  plaintiff  is  entitled  to  re- 
<:over  possession  of  said  premises,  with  one  dollar  dajnages^ 
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and  the  costs  of  this  action^  and  is  entitled  to  h^ve  his  title 
'  thereto  quieted  as  against  defendant." 

Under  the  facts  found  there  can  be  no  question  but  that 
at  the  time  of  the  sale  made  in  April^  1883^  and  under  which 
the  appellee  claims  title,  he  and  the  appellant  were  tenants 
in  common  of  the  real  estate  in  question. 

Not  that  the  appellee  acquired  any  title  to  the  real  estate 
by  inheritance  from  his  mother,  for  the  court  cpuFd  well  con- 
clude from  the  facts  found  that  the  widow,  Julia  Ann  Skeels, 
elected  to  take  under  the  will  of  her  husband,  and  at  the 
time  of  her  death  was  only  a  life  tenant. 

From  the  facts  stated  we  must  come  to  the  conclusion  that 
Nicholas  Skeels  died  intestate,  except  so  far  as  he  made  pro- 
vision for  his  said  widow.  He  died,  leaving  his  said  widow 
and  eleven  children ;  subject  to  the  widow's  life-estate,  his 
said  children  inherited  as  tenants  in  common  the  said  real 
estate,  the  interest  of  each  being  equal  to  an  undivided  one- 
eleventh  thereof. 

At  the  time  of  the  sale  through  which  appellee  claims  title 
he  was  the  owner  of  an  undivided  one-eleventh  of  said  real 
estate  by  purchase  and  conveyance  from  one  of  the  children 
of  said  decedent,  and  the  appellant  was  the  owner  of  an  un- 
divided one-eleventh  of  said  real  estate  by  purchase  and  con- 
veyance from  one  of  said  children. 

Not  only  were  the  appellee  and  appellants  tenants  in  com- 
mon as  to  said  real  estate,  but  they  held  title  from  one  com- 
mon source,  to  wit,  Nicholas  Skeels. 

The  question,  therefore,  which  must  rule  our  conclusion 
is,  could  the  appellee  acquire  title  by  purchase  at  the  auditor 
and  treasurer's  sale  as  against  his  co-tenant  in  common? 

In  our  judgment  he  could  not.  This  case  may  readily  be 
distinguished  from  the  case  of  Elston  v.  PiggoU,  94  Ind.  14, 
which  is  relied  upon  by  counsel  for  the  appellee,  and  which 
no  doubt  influenced  the  conclusion  reached  by  the  court 
beIow.« 

We  quote  the  following  from  the  opinion  in  that  case, 
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which  may  be  found  beginning  at  the  bottom  of  page  26 : 
'^Appellee's  counsel  contend  that  the  appellant  is  precluded 
from  asserting  title  under  the  foreclosure  sale^  because  he  was, 
as  they  affirm,  a  tenant  in  common  with  Martha  J.  Piggott, 
and  could  not,  therefore,  buy  in  an  outstanding  lien  and  build 
a  title  upon  it.  The  general  rule  unquestionably  is,  that  one 
tenant  in  common  can  not,  by  purchasing  an  outstanding 
lien,  acquite  a  title  which  will  evict  his  co-tenant.  This  rule, 
however,  is  subject  to  many  exceptions  and  obtains  only 
where  the  relation  of  tenants  in  common  exists  in  strictness, 
and  where  the  relation  is  such'  as  to  require  mutual  trust  and 
confidence.  It  is  impossible^  to  perceive  how  one  who  buys 
at  a  sale  made  by  an  assignee  in  bankruptcy  of  the  husband's 
interest  becomes  charged  in  such  a  case  a^  that  embraced  in 
our  general  question,  with  duties  of  trust  and  confidence  to 
the  wife  of  the  bankrupt.  The  title  is  not  a  common  one ; 
the  interests  are  not  reciprocal,  and  there  is  no  fiduciary  re- 
lationship created.  The  title  is  secured  by  virtue  of  a  ju- 
dicial sale,  and  not  by  the  same  instrument,  nor  from  the 
same  source,  as  that  from  which  the  wife's  claim  is  derived. 
*  *  *  It  is  not  to  be  forgotten  that  the  wife  was  bound  both 
by  the  decree  and  the  mortgage,  and  the  case  is,  therefore, 
altogether  different  from  one  where  the  Hen  is  created  by  the 
act  of  the  law,  as  for  taxes,  or  where  the  encumbrance  was  cre- 
ated by  a  former  ovmer  through  whom  both  parties  claim  title. 
.  In  such  case  the  burden  is  a  common  one.  In  the  present  case 
the  burden  rests  alone  on  one  of  the  tenants.^' 

That  part  of  the  quotation  which  we  have  underscored  cov- 
ers just  the  case  we  have  under  consideration. 

In  this  case  the  encumbrance,  because  of  which  the  sale 
was  made,  and  at  which  the  appellee  became  the  purchaser, 
was  "  created  by  a  former  owner  through  whom  both  parties 
claim  title." 

In  3  Sharswood  &  Budd  Lead.  Cases,  American  Law  of 
Beal  Prop.,  following  the  head  note,  there  is  a  learned  discus- 
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sion  upder  the  '^  Bule  that  purchase  of  outstanding  title  by 
one  co-tenant  enures  to  the  common  benefit/'  Page  89  et  aeq. 

The  authors  say  :  '*  An  important  result  of  the  intimate 
relations  existing  between  tenants  in  common,  is  that  one 
will  not  be  permitted  to  purchase  and  set  up  against  his  co- 
tenants  an  outstanding  title,  and  from  this  it  follows  that, 
generally  speaking,  if  one  tenant  in  common  take  from  a 
third  person  a  conveyance  of  any  title  to  an  estate  in  the 
property  held  in  common,  such  conveyance  will  enure  to  the 
benefit  of  all  the  tenants/' 

The  following  authorities  are  cited :  Van  Home  v.  Fonda, 
6  Johns.  Ch.  409;  Ligget  v.  Becktol,  1  P.  &  W.  440; 
Weaver  v.  Wible,  25  Pa.  St.  270 ;  Keller  v.  Auble,  58  Pa. 
St.  410 ;  Lloyd  v.  Lynchy  28  Pa.  St.  419 ;  Knolls  v.  BamhaH, 
71  N.  y.  474 ;  Jones  v.  Stanton,  11  Mo.  433 ;  Buchanan  v. 
King's  Heirs,  22  Gratt.  414 ;  Titsworth  v.  Stout,  49  111.  78 ; 
Montague  v.  Sdb,  106  111..  49  ;  Bracken  v.  Cooper,  80  111. 
221 ;  Rothwell  v.  Dewees,  2  Black,  (U.  S.)  619;  Lee  v.  'Fox, 
6  Dana,  171;  King  v.  Rowan,  10  Heisk.  675;  Tisdale  v. 
Tisdale,  2  Sneed,  596  ;  Brown  y.  Haman,  1  Neb.  448 ;  Man" 
deville  v.  Solomon ,  39  Cal.  125 ;  House  v.  Fuller,  13  Vt. 
165 ;  Shell  v.  Walker,  54  Iowa,  386  ;  Dillinger  v.  Kelley,  84 
Mo.  561. 

We  also  cite  the  following  additional  authorities :  2  Story 
Eq.,  sec.  1211  ;  4  Kent  Com.  (12  ed.),  p.  371  and  note;  Brit- 
tin  V.  Handy,  20  Ark.  381 ;  Vennble  v.  Beauchamp,  3  Dana, 
321  (28  Am.  Dec.  74). 

In  a  note  to  this  case  by  the  annotator  it  is  said  :  ^'  It  is 
a  well  established  principle  in  equity,  that  a  person  placed 
in  a  situation  of  trust  or  confidence  with  respect  to  the  sub- 
ject of  a  purchase,  can  not  retain  such  purchase  for  his  ex- 
clusive benefit.  This  is  a  general  principle,  applying  to  all 
persons  who  come  within  the  rule  that  no  party  can  be  per- 
mitted to  purchase  an  interest  where  he  has  a  duty  to  perform 
inconsistent  with  the  character  of  a  purchaser.  Joint  tenants, 


MAY  TERM,  1890.  571 

I  hi  II.  !■■  ■  *,!■—  I 

McPl/eeters  v,  Wright. 

parceners,  aod  tenants  in  common  are  within  this  principle^ 
and,  therefore  a  joint  tenant,  co-parcener,  or  tenant  in  com- 
mon is  not  permitted  to  purchase  in  an  outstanding  title  or  en- 
cumbrance for  his  own  exclusive  benefit,  or  to  set  up  such 
title  as  against  his  co-tenant.  But  such  purchase  will  enure 
to  the  joint  benefit  of  all  co-tenants,  upon  their  contributing 
to  the  expense  of  it^  in  proportion  to  their  respective  inter- 
ests.'^     See  Moon  v.  Jennings,  119  Ind.  130. 

A  number  of  the  authorities  cited  above  are  cited,  and  the 
following  additional:  Swinburne  v.  Smnbume,  28  N.  Y. 
568 ;  Picot  v.  Page,  26  Mo.  398 ;  Duff  v.  Wilson,  72  Pa.  St. 
442 ;  Davis  v.  King,  87  Pa.  St.  261 ;  SuUivan  v.  McLenans,  2 
Clarke  (Iowa),  437 ;  Thrniston  v.  Masterson,  9  Dana,  228 ; 
Gossom  V.  Donaldson,  18  B.  Mon.  250;,  Funk  v.  Newcomer, 
10  Md.  301 ;  Flagg  v.  Mann,  2  Sumn.  486 ;  Freeman  Cot. 
and  Part.,  section  154 ;  1  Hill  Real  Prop.  815 ;  1  Wash- 
burn Real  Prop.  430. 

In  Van  Home  v.  Fonda,  supra.  Chancellor  Kent  said: 
*^  I  will  not  say,  however,  that  one  tenant  in  common  m&y 
not,  in  any  case,  purchase  in  an  outstanding  title  for  his  ex- 
clusive benefit.  But  when  two  devisees  are  in  possession, 
under  an  imperfect  title,  derived  from  their  common  ances- 
tor, there  would  seem  naturally  and  equitably,  to  arise  an 
obligation  between  them,  resulting  from  their  joint  claim 
and  community  of  interests  that  one  of  them  should  not 
affect  the  claim  to  the  prejudice  of  the  other.  It  is  like  an 
expense  laid  out  upon  a  common  subject,  by  one  of  the  own- 
ers, in  which  all  are  entitled  to  the  common  benefit,  on  bear- 
ing a  due  portion  of  the  expense.  It  is  not  consistent  with 
good  faith,  nor  with  the  duty  which  the  connection  of  the 
parties,  as  claimants  of  a  common  subject  created,  that  one 
of  them  should  be  able,  without  the  consent  of  the  other,  to 
buy  in  an  outstanding  title,  and  appropriate  the  whole  sub- 
ject to  himself,  and  thus  undermine  and  oust  his  companion. 
It  would  be  repugnant  «to  a  sense  of  refined  and  accurate 
justice.     It  would  be  immoral,  because  it  would  be  against 
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the  reciprocal  obligation  to  do  nothing  to  the  prejudice  of 
each  other's  equal  claim,  which  the  relationship  of  the  par- 
ties, as  joint  devisees,  created.  Community  of  interest  pro- 
duces a  community  of  duty,  and  there  is  no  real  difference, 
on  the  ground  of  policy  and  justice,  whether  one  co-t«nant 
buys  up  an  outstanding  encumbrance  or  an  adverse  title  to 
disseize  and  expel  his  co-tenant.  It  can  not  be  tolerated, 
when  applied  to  a  common  subject  in  which  the  parties 
had  equal  concern,  and  which  created  a  mutual  obligation, 
to  deal  candidly  and  benevolently  with  each  other,  and  to 
cause  no  harm  to  their  joint  interests." 

The  rule  must  be  the  same  when  applied  to  joint  heirs  as 
to  joint  devisees,  and  as  the  appellee  and  the  appellant  had 
each  purchased  from  the  heirs  their  position  is  the  same  as 
though  their  controversy  was  between  the  heirs  themselves. 

In  11  American  and  English  Encyclopaedia  of  Law, 
page  1082,  under  the  head  of  "  Joint  Tenants,"  it  is  said : 
'^Purchase  of  Ovistanding  Titles.  The  general  rule  is  that 
a  co-tenant's  purchase  of  an  outstanding  title  enures  to  the 
benefit  of  all,  whether  the  several  interests  of  the  different 
tenants  accrue  under  the  same  instrument,  under  different 
Instruments,  or  by  acts  of  law,  and  in  some  States  this  rule 
seems  to  apply,  however  the  tenancy  may  have  been  formed, 
whatever  the  relation  of  the  co-tenants  with  each  other 
may  have  been,  and  from  whatever  source  the  outstand- 
ing title  may  have  been  acquired."  In  addition  to  the  au- 
thorities cited  already,  the  following  are  cited :  Clements 
v.  Catesy  49  Ark.  242;  Olney  v.  Sawyer,  54  Cal.  379; 
Boskowitz  V,  Davis,  12  Nev.  446 ;  Grimm  v.  Wicker,  80  N.  C. 
343  ;  Threadgill  v.  Redwine,  97  N.  C.  241 ;  Page  v.  Branch, 
97  N.  C.  97 ;  Braintree  v.  Bottles,  6  Vt.  395 ;  Rountree  v. 
Deuson,  59  Wis.  522.  As  supporting  the  second  proposi- 
tion, Lloyd  V.  Lynch,  28  Pa.  St.  419  ;  Gossom  v.  Donaldson, 
supra. 

We  quote  further  from  the  authority  above :  "  But  in 
other  States  this  rule  applies  only  when  tenants  stand  in 
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some  coDfidential  relation  in  regard  to  one  another's  interest^ 
so  that  it  would  be  inequitable  to  permit  one  to  acquire  a  title 
solely  for  his  own  benefit,  in  which  case  he  will  be  treated 
as  a  trustee  for  the  share  of  his  co-tenants,  but  persons  ac- 
quiring unconne(Hed  interests  in  the  same  subject  are  not,  it 
appears,  bound  to  any  greater  protection  of  one  another's 
interests  than  would  be  required  of  strangers.''  To  support 
the  rule  as  last  stated,  Roberts  v.  Thorrij  25  Texas.  728, 
Brittin  v.  Handy,  supra,  King  v.  Rowan,  supra,  Fentz  v. 
Klotsch,  28  Wis.  312,  and  Buchanan  v.  King's  Heirs,  supra, 
are  cited.  Our  own  State  is  in  accord  with  thegeneral  rule. 
Wilson  V.  Peelle,  78  Ind.  384 ;  Bender  v.  Stewart,  75  Ind.  88 ; 
Elston  V.  Piggott,  supra.  But  see  further  upon  this  subject, 
11  Am.  and  Eng.  Encyc.  of  Law,  page  1083,  et  seq.,  and 
notes. 

In  a  note  to  the  leading  case  of  Keech  v.  Sandford,  1  Lead- 
ing Cases  in  Equity,  W.  &  T.  44,  it  is  said  :  "  But  tenants  in 
common,  probably,are  subject  to  this  mutual  obligation,  only 
where  their  interest  accrues  under  the  same  instrument,  or 
act  of  the  parties  or  of  the  law,  or  where  they  have  entered 
into  some  engagement  or  understanding  with  one  another ; 
for  persons  acquiring  unconnected  interests  in  the  same  sub- 
ject by  distinct  purchases,  though  it  may  be  under  the  same 
title,  are  probably  not  bound  to  any  greater  protection  of  one 
another's  interests,  than  would  be  required  between  stran- 
gers." The  only  case  cited  to  support  this  note  is  Matthews 
V.  Bliss,  22  Pick.  48. 

The  case  is  not  an  authority  in  support  of  the  position  as- 
sumed. The  rights  of  tenants  in  common  holding  title  un- 
der the  same  or  diflFerent  instruments  were  not  even  remotely 
involved  in  that  case.  Shaw,  C.  J.,  delivered  the  opinion 
of  the  court.  He  said :  '^  Most  of  the  principles  and  rules 
applicable  to  the  case  of  procuring  money  on  goods  by  false 
and  fraudulent  pretences,  and  of  avoiding  and  vacating  con- 
tracts obtained  by  false  representations,  are  applicable  to  this 
oase.     The  gi«t  of  the  action  was  the  conspiracy  of  the  three 
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defendants  after  having  agreed  upon  a  sale  of  the  brig  at  a 
large  price,  to  induce  the  plaintiff's  agent,  by  a  concealment 
of  the  fact  that  the  vessel  could  be  sold  for  such  price,  and 
by  false  and  fraudulent  representations^  to  sell  the  plaintiff's 
quarter  part  of  the  vessel,  at  a  price  much  below  that  which 
they  had  so  agreed  to  sell  for.  The  court  are  of  the  opinion 
that  the  direction  of  the  judge  who  tried  the  cause  was  cor- 
rect in  stating  to  the  jury  that  the  mere  non-disclosure  of  the 
fact,  within  their  own  knowledge,  that  they  could  sell  and  had 
agreed  to  sell  the  brig  for  a  higher  price,  would  not  be  suf- 
ficient to  support  the  action,  and  that  they  were  under  no 
legal  obligation  to  disclose  the  fact,  and  that  withholding  it 
was  not  such  a  fraudulent  concealment  of  the  truth,  as  would 
of  itself  maintain  the  action.  The  court  are  of  the  opinion, 
that  the  tenants  in  common  of  a  vessel,  who  are  not  engaged 
jointly  in  the  employment  of  purchasing  or  building  ships 
for  sale,  do  not  stand  in  such  a  relation  of  ^mutual  trust  and 
confidence  towards  each  other,  in  respect  of  the  sale  of  such 
vessel,  that  each  is  bound,  in  his  dealings  with  the  other,  to 
communicate  all  the  information  of  facts  within  his  knowl- 
edge, which  may  affect  the  price  oc  value.  A  different  rule 
may  prevail  in  respect  to  any  contract  for  the  use  or  employ- 
ment of  the  common  property,  in  which  relation  perhaps- 
they  may  be  deemed  to  place  confidence  mutually  in  each 
other.  But  as  in  common  cases  of  tenants  in  common  of  a 
vessel,  they  are  independent  of  each  other  in  all  matters  of 
purchase  and  sale,  and  may  deal  with  each  other  in  the  same 
manner  as  owners  of  separate  property." 

The  HSLse  in  its  facts  and  in  the  conclusion  reached  by  the 
court,  is  just  as  far  away  from  the  doctrine  which  it  is  cited  to 
support  as  it  well  could  be.    , 

In  Roberts  v.  Thorn,  25  Texas,  728,  the  note,  supra,  is 
quoted  and  followed,  and  the  case  of  Sfniley  v.  Dixon,  1  R.  P. 
&.  W.  339,  cited  in  support  of  the  conclusion  of  the  court. 
But  that  case  seems  to  be  as  far  away  from  the  question  be* 
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fore  the  court  in  Roberts  v.  Thxym^  aupra^  as  was  Matthews  v. 
Bliss,  supra,  from  the  text  which  it  was  cited  to  support. 

We  quote  again  3  Leading  Cases^  on  Real  Property,  at  page 
91,  as  giving  the  author's  opinion  as  to  what  was  decided  in 
Smiley  v.  Dixon,  supra,  including  a  quotation  therefrom: 
"It  is  manifest  that  here  there  was  no  tenancy  in  common, 
for  each  purchaser  bought  a  certain  number  of  acres,  which 
were  set  off,  and  not  an  undivided  interest  or  share,  and 
upon  this  ground  the  court  went.  Huston,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said,  after  recognizing  the  gen- 
eral rule :  ^  In  this  case,  these  men  did  not  purchase  jointly, 
neither  had  anything  by  purchase  from  Maxwell ;  they  were 
not  joint  tenants  nor  tenants  in  common,  and  there  was  no 
priority  between  them.  The  bare  fact  that  each  had  been 
cheated  neither  gave  any  right  to  the  other,  nor  deprived 
him  of  the  full  and  absolute  right  to  purchase  from  the  real 
owner  when  discovered.  The  State  was  the  real  owner,  and 
Smiley  purchased  from  the  State  by  his  actual  settlement.' '' 
Roberts  v.  Thorn,  supra,  was  afterwards  cited  with  approval 
in  Rippetoe  v.  Dtoyer,  49  Texas,  498.    * 

In  King  v.  Rowan,  supra,  it  was  held  that  there  were  two 
exceptions  to  the  general  rule  as  declared  in  Van  Home  v. 
Fonda,  supra  (we  quote  from  note  to  Venable  v.  Beauchamp, 
supra) : 

"  1.  Where  facts  wholly  inconsistent  with  a  trust  are 
clearly  made  to  appear. 

"  2.  Where  all  the  parties  hold  by  the  purchase  of  differ- 
ent titles,  even  though  all  come  from  a  common  source.'' 

In  addition  to  the  fact  that  the  cases  last  above  are  not 
sustained  by  the  authorities  on  which  they  assume  to  rest, 
they  attempt  to  draw  a  distinction  where  there  seems  to  be 
no  solid  reason  for  a  difference,  and  are  out  of  line  with 
all  of  the  authorities.  See  Rothwell  v.  Dewees,  supra; 
Bracken  v.  Cooper,  supra  ;  Montague  v.  Selb,  supra;  3  Lead- 
ing Cases  Real  Property,  92 :  note  to  Venable  v.  Beauchamp, 
supra. 


676  SUPREME  COURT  OF  INDIANA, 

McPheeters  v,  Wright. 

It  may  be  said  of  the  case  of  Brittin  v.  Handy ,  supra, 
that  that  was  a  case  where  the  co-tenant^s  interest  was  sold 
on  execution  against  him  alone. 

But  it  is  claimed  that  as  there  had  been  a  forfeiture  of  the 
contract,  as  provided  in  section  4347^  S.  S.  1881^  the 
title  was  in  the  State^  and  not  in  the  heirs  of  Nicholas  Skeels^ 
pr  their  grantees,  and  therefore  the  purchase  at  the  auditor 
and  treasurer's  sale  was  not  a  purchase  of  the  interest  of  a 
co-tenant  to  the  real  estate.  Had  the  appellant's  title 
been  divested  by  virtue  of  the  section  of  the  statute  supra, 
the  point  would  be  well  made.  Watkins  v.  Eaton,  30  Me. 
529  (50  Am.  Dec.  637, 641);  Hurley  v.  Hurley,  148  Mass.  444 ; 
Reinboth  v.  Zerbe  Run,  etc.,  Co.,  29  Pa.  St.  139 ;  Freeman 
Cot.  and  Part.,  section  159  ;  Lewis  v.  Robinson,  10  Watts, 
354  ;  Kirkpatrick  v.  Mathiot,  4  Watts  &  S.  251 ;  Coleman 
V.  Coleman,  3  Dana,  398. 

But  we  do  not  construe  a  forfeiture  under  section  4347  as 
having  an  effect  to  divest  the  title  of  the  purchaser  to  the 
real  estate,  but  simply  to  authorize  the  State  to  sell  the  real 
estate  for  its  own  reimbursement. 

This  is  evident  from  the  fact  that  it  is  provided  that  in 
case  the  real  estate  shall  sell  for  more  than  a  sum  sufficient 
to  pay  the  sum  owing  therefor,  with  interest  and  costs,  and 
five  per  cent,  damages,  the  residue  when  collected  shall  be 
paid  over  to  the  purchaser,  or  his  legal  representative. 

If,  when  the  contract  is  forfeited,  the  title  vests  in  the 
State  absolutely,  there  could  be  no  reason  why  the  surplus, 
after  principal,  interest,  costs,  and  damages  are  paid,  should 
go  to  the  purchaser;  it  should  fall  back  into  the  county 
treasury  for  the  benefit  of  the  school  fund. 

But  it  makes  no  difference  how  much  the  land  brings, 
though  the  surplus  be  largely  in  excess  of  what  the  purchaser 
has  paid  out,  he  is  entitled  to  it  all. 

The  word  "  revert,^'  employed  in  the  statute,  and  as  used 
in  the  law,  simply  means  to  return.    Sweet's  Law  Dictionary. 
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Worcester's  definition  is :  ^^  To  fall  back  into  the  posses* 
sion  of  the  donor,  or  of  the  former  proprietor." 

Webster  has  it :  ''  To  return  to  the  proprietor,  after  the 
determination  of  a  particular  estate  granted  by  him.'' 

The  real  estate  returns  to,  or  falls  back  into  the  possession 
of,  the  State,  to  be  disposed  of  for  the  benefit  of  the  school 
fund,  and  the  mortgagor,  or  his  grantee  as  well,  to  be  con- 
verted into  money ;  and  after  sale  the  proceeds  to  be  dis.* 
tributed  as  we  have  already  indicated. 

As  against  the  holder  of  the  legal  title  the  State  can  not 
withhold  the  land  from  sale,  and  thus  deprive  him  of  the 
surplus  which  may  arise  from  the  sale. 

We  are  of  the  opinion  that  the  court  erred  in  its  conclu* 
sious  of  law,  and  in  overruling  the  demurrer  to  the  cross- 
complaint. 

What  the  efiect  may  be  if  the  appellant  should  fail  to  do 
equity  within  a  proper  time,  we  are  not  now  called  on  to  de* 
oide. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  grant  a  new  trial. 

Filed  May  26, 1890 ;  petition  for  a  rehearing  overruled  Sept.  17, 1800. 
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ers  to  a  gas  company  to  lay  a  line  of  pipes  in  a  public  highway  is  effect- 
ual to  convey  the  right  of  the  county  to  such  highway,  but  it  does  not 
affect  private  property  rights. 

Same,— Highfpay, —  ike  for  Other  than  Highway  Purposes, — Additional  Bur- 
den.— The  appropriation  of  land  for  a  rural  highway  entitles  the  local 
officers  to  use  it  only  for  highway  purposes.  A  use  for  any  other  than 
a  legitimate  highway  purpose  is  a  taking,  within  the  meaning  of  the 
Constitution,  since  it  imposes  an  additional  burden  upon  the  land. 

^AME. — Laying  Qas  Pipes. — The  laying  of  gas  pipes  in  a  suburban  road  is 
the  imposition  of  an  additional  burden,  and  compensation  must  be  made 
to  the  abutting  owner. 

Same. — Public  Policy. — Injunction. — Damages. — Where  a  gas  company,  on 
the  faith  of  a  license  from  the  board  of  commissioners,  expends  large 
sums  of  money  in  laying  its  line  of  pipe  in  a  pablic  highway,  and  a 
large  number  of  citizens  acquire  rights  upon  the  faith  of  the  successful 
prosecution  of  the  enterprise,  an  abutting  owner  who,  with  knowledge 
of  the  facts,  stands  by  without  objection  until  the  completion  of  the 
main  line  and  system,  can  not  interfece  by  injunction  to  the  serious 
impairment  of  the  rights  of  the  company  and  the  public,  but  must  seek 
his  remedy  at  law,  in  an  action  for  damages. 

From  the  Hamilton  Circuit  Court. 

J.  A.  NeWy  S,  E.  Vrmsfon,  R.  R,  Stephenson  and  W.  R. 
Fertig,  for  appellant. 

A.  F.  Shirts,  M.  Vestal,  T.  J.  Kane  and  T.  P.  Dams,  for 
appellees. 

Elliott,  J. — The  board  of  commissioners  of  Hamilton 
county  granted  the  Indianapolis  Natural  Gas  Company  the 
right  to  lay  pipes  in  a  free  gravel  road  constructed  under  the 
statute  of  this  State  at  the  expense  of  the  land-owners.  The 
appellant  is  an  abutting  owner  in  fee  of  land  along  the  line 
of  the  highway.  Priot  to  the  time  this  suit  was  brought  the 
company  had  constructed  a  system  of  gas-works,  and  had 
laid  in  the  highway  a  line  of  pipes  for  the  purpose  of  sup- 
plying the  citizens  of  the  city  of  Indianapolis  and  others 
with  natural  gas.  In  the  prosecntion  of  this  work  the  com- 
pany  had  expended  many  thousands  of  dollars.  To  make 
the  system  effective,  and  to  successfully  supply  gas,  as  it  had 
undertaken  to  do,  it  became  necessary  for  the  company  to 
extend  its  line  of  pipes  so  as  to  connect  its  main  line  and 
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system  with  additional  gas  wells  which  it  bad  drilled  and  of 
which  it  was  the  owner.  This  it  was  undertaking  to  do  at 
the  time  the  appellant  sued  out  the  injunction  issued  in  this 
case.  The  trial  court  dissolved  the  temporary  injunction, 
and  refused  to  grant  a  perpetual  injunction.  From  this  judg- 
ment the  appellant  prosecutes  his  appeal. 

The  license  granted  by  the  board  of  commissioners  was 
effectual  to  convey  the  right  of  the  county,  such  as  it  had, 
in  the  highway,  but  it  did  not  affect  private  property  rights. 
Burkam  v.  Ohio,  etc.,  R.  W.  Go.,  122  Ind.  344. 

The  owner  of  the  fee  in  a  suburban  highway  has  a  special 
proprietary  right  distinct  from  that  of  the  public,  and  this 
right  can  not  be  taken  without  compensation.  In  a  case  de- 
cided in  1855  it  was  held  that  abutters  have  a  private  right 
distinct  from  that  of  the  public,  which  even  the  Legislature 
can  not  take  away  except  to  appropriate  to  a  public  use 
upon  payment  of  compensation.  Common  Council,  etc.,  v. 
Oroas,  7  Ind.  9.  This  doctrine  has  been  steadily  adhered  to  by 
this  court.  Haynes  v.  Thomas,  7  Ind.  38 ;  Cox  v.  Louisville, 
etc.,  R.  R.  Co.,  48  Ind.  178  ;  Pettis  v.  Johnson,  56  Ind.  139 ; 
State  v.  Berdetta,  73  Ind.  185;  Ross  v.  Thompson,  78  Ind. 
90 ;  Cummins  v.  City  of  Seymour,  79  Ind.  491 ;  OUy  of  Lo- 
gansport  v.  Shirk,  88  Ind.  563 ;  City  of  Indianapolis  v. 
Kingsbury,  101  Ind.  200  (211)  ;  Terre  Haute,  etc.,  R.  R. 
Co.  V.  Bissell,  108  Ind.  113;  Town  of  Rensselaer  v.  Leopold^ 
106  Ind.  29  ;   City  of  LafayeUe  v.  Nagle,  113  Ind.  425. 

The  rule  declared  by  our  own  cases  is  in  harmony  with  the 
very  ancient  and  well  settled  rule  that  the  public  acquires, 
except  in  cases  where  the  seizure  of  the  fee  is  authorized, 
nothing  more  than  a  right  to  pass  and  repass,  and  the  great 
weight  of  authority  sustains  the  doctrine  laid  down  by  our 
decisions. 

There  is  an  essential  distinction  between  urban  and  sub- 
urban highways,  and  the  rights  of  abutters  are  much  more 
limited  in  the  case  of  urban  streets  than  they  are  in  the  case 
of  suburban  ways.     We  note  the  distinction  between  the 
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classes  of  public  ways^  and  declare  that  the  servitude  in  the 
one  class  is  much  broader  than  it  is  in  the  other,  but  it  is 
not  necessary  to  here  mark  with  particularity  the  difference 
between  the  two  classes  of  public  ways,  for  we  are  here  con- 
cerned only  with  suburban  ways. 

Subject  to  the  right  of  the  public  the  owner  of  the  fee  of 
a  rural  road  retains  all  right  and  interest  in  it.  He  remains 
the  owner,  and,  as  such,  his  rights  are  very  comprehensive. 
Brookville,  etc.,  Cb.  v.  Butler,  91  Ind.  134;  Shelbyville,  etc.y 
T.  P.  Co.  V.  Grem,  99  Ind.  205 ;  Dovaston  v.  Payne,  2  H. 
Bl.  527  ;  Peck  v.  Smith,  1  Conn.  103;  Trustees,  etc..  Society  v. 
Aiibum,  etc.,  R.  B.  Co.,  3  Hill,  567. 

That  the  appellant  has  a  special  private  interest  in  the 
laud  upon  which  the  highway  is  located,  which  can  not  be 
taken  from  him  without  compensation,  is  quite  clear  upon 
principle  and  authority. 

The  appropriation  of  the  land  for  a  rural  highway  did  not 
entitle  the  local  officers  to  use  it  for  any  other  than  highway 
purposes,  although  they  did  acquire  a  right  to  use  it  for  all 
purposes  legitimately  connected  with  the  local  system  of 
highways.  A  use  for  any  other  tlian  a  legitimate  highway 
purpose  is  a  taking  within  the  meaning  of  the  Constitution, 
inasmuch  as  it  imposes  an  additional  burden  upon  the  land, 
and  whenever  land  is  subjected  to  an  additional  burden  the 
owner  is  entijtled  to  compensation.  The  authorities,  although 
not  very  numerous,  are  harmonious  upon  the  proposition  that 
laying  gas  pipes  in  a  suburban  road  is  the  imposition  of  an 
additional  burden,  and  that  compensation  must  be  made  to 
the  owner.  Bloomfidd,  etc.,  Co.  v.  Calkins,  62  N.  Y,  386 ; 
Bloomfield,  etc.,  Co.  v.  Calkins,  1  T.  &  C.  (N.  Y.)  549 ;  Bloom- 
field,  etc.,  Co.  V.  Richardson,  63  Barb.  437  ;  Sterling's  Appeal, 
\\\  llli(  Pa.  St.  35;  Webb  v.  Ohio  Gas  Fuel  Co.,  16  Weekly 
L.  Bulletin,  121. 

The  same  principle  is  declared  in  the  cases  which  hold  that 
drainage  pipes  can  not  be  laid  in  rural  highways  except  for 
public  drainage  purposes  connected  with  the  system  of  high- 
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ways.  Murray  v.  (ribsouy  21  111.  App.  Ct.  488 ;  Indiana,  etc.j 
R.  R.  Co.  V.  Hartley,  67  111.  439 ;  Board  of  Trade,  etc.,  Go. 
'v.  Bametty  107  111.  507.  The  cases  to  which  we  have  referred 
are  well  reasoned  and  are  founded  on  solid  principle.  We 
have  no  hesitation  in  concluding  that  the  laying  of  the  pipes 
in  the  highway  was  a  taking  of  the  appellant's  property 
within  the  meaning  of  the  Constitution^  and  that  he  is  enti- 
tled to  compensation. 

It  does  not  follow,  however,  that  a  land-owner  entitled 
to  compensation  for  property  appropriated  to  a  public  use 
can  always  maintain  injunction.  It  remains,  therefore,  to 
inquire  and  decide  whether  the  appellant  can  maintain  this 
suit,  for  if  he  is  not  entitled  to  an  injunction  he  can  not 
succeed. 

The  use  to  which  the  line  of  the  highway  was  appropri- 
ated was  a  public  one.  There  can  be  no  doubt  that  the  work 
of  supplying  cities  with  natural  gas  is  a  public  one  for  which 
property  may  be  appropriated  under  the  right  of  eminent 
domain.  Staie,  ex  reL,  v.  Indiana,  etc.,  Mining  Oo.,  120  Ind. 
575;  Carothera  v.  Philadelphia  Co.,  118  Pa.  St.  468;  Penn- 
sylvania Natural  Gas  Go.  v.  Cook,  123  Pa.  St.  liTO;  Johns- 
ton^s  Appeal,  7  Atl.  R.  167. 

There  was  an  assertion  of  a  right  to  use  the  highway  and 
the  gas  company  had  expended  large  sums  of  money  on  the 
faith  of  the  license  granted  to  it  by  the  board  of  commis- 
sioners. It  had  assumed  to  use  the  highway  for  a  public 
purpose,  and  many  citizens  had  acquired  rights  upon  the 
faith  of  the  successful  and  effective  prosecution  and  conduct 
of  the  work  and  business  undertaken  by  the  company.  The 
appellant,  with  knowledge  of  the  facts,  made  no  objection 
until  the  completion  of  the  main  line  and  system,  but  de- 
layed until  they  had  been  completed  and  then  asked  an  in- 
junction. To  grant  the  relief  he  seeks  will,  it  is  clearly 
inferable,  seriously  impair  the  rights  of  the  public  as  well 
as  those  of  the  gas  company.  We  are  satisfied  that  upon 
the  case  made  by  the  evidence,  the  appellant  is  not  entitled 
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to  an  injunction.  In  adjudging  that  he'has  no  right  to  an 
injunction,  we  do  not  hold  that  he  may  not^  in  a  proper 
case,  recover  damages  for  the  invasion  of  his  legal  rights. 
What  we  here  decide  is,  that  the  case  made  is  not  one  jus- 
tifying resort  to  the  extraordinary  remedy  of  injunction. 
The  effect  of  our  decision  is  that  he  has  mistaken  his  remedy« 
The  work  in  which  the  gas  company  is  engaged  is  one  in 
which  the  general  community  have  an  interest,  and  to  arrest 
the  work  by  injunction  would  do  great  injury  to  many  citi- 
zens. Persons  other  than  the  company  have  an  interest,  and 
they  are  so  numerous  that  it  is  the  duty  of  the  courts  to  pro- 
tect that  interest  where  it  can  be  done  without  materially 
impairing  the  rights  of  any  private  citizen,  and  that  can  be 
done  in  this  instance,  for  the  appellant,  in  the  appropriate 
action  and  upon  making  a  proper  case,  can  be  fully  com- 
pensated in  damages  for  all  injury  that  he  may  have  suffered. 
There  is  present  here  an  element  of  public  policy  which  ex- 
erts a  controlling  influence.  The  good  of  the  community  for- 
bids that  one  who  occupies  such  a  position  as  the  appellant 
does  should  be  permitted  to  arrest  work  essential  to  the  suc- 
cessful discharge  of  the  company's  duty  to  supply  the  com- 
munity with  fuel  in  the  form  of  natural  gas.  Public  policy, 
as  has  been  demonstrated  in  analogous  cases,  requires  that 
the  rights  of  the  community  should  be  protected,  and  the 
land-owner  left  to  his  remedy  at  law.  Louisville,  etc.,  R. 
W.  O).  v.  Beck,  119  Ind.  124;  Louisville,  etc,  R.  W.  Co.  v. 
Soltweddle,  116  Ind.  257;  Bravard  v.  Cincinnati,  etc.,  R.  R. 
Co.,  115  Ind.  1 ;  Sherlock  v.  Louisville,  etc.,  R.  W.  Co.,  115 
Ind.  22;  Midland  R.  W.  Co.  v.  Smith,  113  Ind.  233;  In- 
diana, etc.,  R.  W.  Co,  v.  Allen,  113  Ind.  581.  Nor  does  this 
rule  operate  unjustly,  for  the  land-owner  is  not  deprived  of 
compensation  ;  on  the  contrary,  the  right  to  compensation  is 
left  open  to  him  and  it  is  his  own  fault  if  he  does  not  re- 
cover full  compensation  for  all  the  loss  he  has  actually  sus-> 
tained.  Blended  with  the  element  of  public  policy  is  an- 
other influential  one,  and  that  is  this :  The  appellant  without 
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objection  knowingly  permitted  the  work  to  proceed  until  it 
reached  a  stage  at  which  it  would  be  ruinous  to  the  company 
which  had  invested  such  large  sums  of  money  to  stop  it  by 
injunction.  These  two  elements^  in  their  combined  strength, 
certainly  make  a  case  in  which  an  injunction  should,  upon 
plain  principles  of  equity,  be  denied.  City  of  Jjogansport 
V.  JJhlf  99  Ind.  531  (544);  Dodge  v.  Pennsylvania  B.  B.  Co.y 
36  Am.  &  Eng.  R.  R.  Cases,  180. 

Judgment  affirmed. 

Filed  Jane  25, 1890 ;  petition  for  a  rehearing  overruled  Sept.  17, 1890. 


No.  15,407. 

Poole  t?.  McGahan. 

EviDENOB. — Admission  of  without  Objection, — Where  evidence  is  admitted 
without  objection  error  can  not  be  predicated  upon  such  admission. 

From  the  Marion  Circuit  Court. 

B.  HUly  M.  8.  Bright  and  G.  W.  Spahr,  for  appellant. 
C  P.  Jacobs  and  /.  P.  Baker,  for  appellee.  ' 

Bebeshibe,  J. — This  is  an  action  to  declare  and  enforce 
a  parol  trust  to  certain  letters  patent  issued  to  one  John  S. 
Smith.  The  complaint  alleges  that  the  patentee  assigned 
the  said  letters  patent  to  the  appellee  and  that  he  assigned 
the  same  to  the  appellant ;  that  the  assignment^  though  ab- 
solute upon  its  face,  was  without  consideration  and  in  trust. 

There  was  no  demurrer  filed  to  the  complaint^  and  the 
answer  was  but  the  general  denial. 

The  court  tried  the  cause  without  a  jury  and  returned  a 
finding  for  the  appellee. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
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overruled  by  the  court  and  he  reserved  an  exception  and 
judgment  was  rendered  in  accordance  with  the  finding. 

The  only  specification  in  the  assignment  of  error  which  is 
available  to  the  appellant  is  the  second — error  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  only  reason  found  in  the  motion  which  presents  any 
question  for  us  to  consider  is  the  first — the  finding  of  the 
court  is  not  supported  by  the  evidence. 

The  appellee's  argument  relates  to  the  fourth  cause  found 
in  the  motion— error  of  the, court  in  allowing  the  appellee 
to  introduce  parol  evidence  to  prove  the  alleged  parol  trust. 
But  no  question  is  presented  by  this  reason^  because  the  ad- 
mitted evidence  was  not  objected  to  on  the  trial.  Judd  v» 
Small,  107  Ind.  398 ;  StockweU  v.  State,  ex  rel.,  101  Ind.  1 ; 
Oity  of  Evanaville  v.  Martirty  103  Ind.  206 ;  McFadden  v. 
Fritz,  110  Ind,  1 ;  Compton  v.  Ivey,  59  Ind.  352. 

If  the  evidence  was  incompetent  it  was  because  of  its 
quality  and  not  that  it  did  not  tend  to  prove  the  facts  alleged 
in  the  complaint.  The  evidence  having  been  admitted  with- 
out objection,  it  was  before  the  court  for  its  consideration. 

We  have  examined  the  Evidence  and  find  that  it  supports 
the  finding.  ' 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  17, 1890;  petition  for  a  rehearing  overraled  Sept.  18, 1890. 


No.  14,128. 

Nysewander  1?.  Lowman. 

Plbadino. — Notice  by  Puhlioaiicn, — GcMrdL  Appearance,-^ Amended  Qm- 
plainL — Where  a  defendant,  who  has  been  notified  bj  publication,  enters 
a  general   appearance,  the  trial  court  may  permit  the  filing  of  an 
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amended  complaint  which  relates  to  the  same  transaction  and  sets  up 
substantially  the  same  facts  embraced  in  the  original  complaint. 

Sake. — Appearance. — Due  Process  of  Law, — Where  a  notice,  whatever  its 
character,  brings  a  defendant  into  court,  secures  an  appearance  and 
gives  an  adequate  opportunity  to  the  defendant  to  be  heard,  there  is 
due  process  of  law,  and  objections  are  unavailing. 

Same. — Action  for  Damages, — FravduUnt  RepresentaiioTis  as  to  Value  of 
Stocky — Complaint, — Sufficiency  of  Against  Demurrer, — A  complaint  alleged 
that  the  plaintiff  exchanged  land  with  the  defendant  for  shares  of  the 
capital  stock  of  a  corporation  of  which  the  defendant  was  president ; 
that  the  defendant  knew  the  financial  condition  of  the  corporation  and 
the  value  of  its  capital  stock;  that  for  the  purpose  of  defrauding  the 
plaintiff,  and  to  induce  him  to  accept  the  stock,  the  defendant  repre- 
sented that  the  financial  condition  of  the  corporation  was  good,  and 
that  its  capital  stock  was  of  par  value ;  that  for  the  purpose  of  pre- 
venting the  plaintiff  from  ascertaining  the  condition  of  the  corporation 
and  the  value  of  its  capital  stock,  the  defendant  fraudulently  requested 
the  plaintiff  to  make  no  inquiries  as  to  the  financial  condition  of  the 
company,  or  as  to  the  value  of  its  capital  stock,  for  the  reason  that  he 
did  not  want  other  stockholders  to  know  that  he  was  selling  his  stock ; 
that  the  plaintiff,  relying  upon  the  representations  of  the  defendant,  ex- 
changed  his  land  for  the  stock ;  that  the  defendant  knew  at  the  time  of 
making  the  representations  that  the  corporation  was  insolvent  and  its 
capital  stock  worthless. 

Heldf  that  the  complaint  states  a  cause  of  action  for  damages  caused  by 
fraudulent  representations,  and  is  good  against  demurrer. 

Same. — Measure  of  Damages, — Complaint, — ^The  measure  of  damages  is  the 
difference  between  the  actual  value  of  the  corporate  stock  and  its  value 
had  it  been  as  represented  by  the  defendant,  and  not  the  value  of  the 

'  land  exchanged  for  the  stock ;  and  hence  the  complaint  is  not  bad  for 
failing  to  state  specifically  the  value  of  the  land  exchanged  for  the  stock. 

Same. — Fads  Pleaded  by  way  of  Recital. — Demurrer. — Facts  must  be  pleaded 
directly  and  positively,  and  it  avails  nothing  as  against  a  demurrer  to 
plead  them  by  way  of  recital. 

Contract. — Rescission.— Retention  of  Goods. — Damages, — While  a  party  can 
not  sue  for  the  rescission  of  a  contract  while  retaining  the  goods  re- 
ceived under  it,  he  may  retain  the  goods  and  maintain  an  action  for 
damages  for  fraudulent  representations. 

Same. — Rescission. — Election  of  Remedies,— Amendment  of  Complaint, — Where 
no  election  of  remedies  is  compelled  by  the  adverse  party,  and  nothing 
more  is  done  than  to  file  a  complaint  for  rescission,  and  in  the  same 
proceeding  so  amend  it  as  to  make  it  a  complaint  for  damages,  there  is 
no  such  act  or  conduct  as  concludes  the  plaintiff. 

Vendob  and  Purchaser. — Fraud  on  Part  of  Vendee. —  Vendor* s  Lien, — 
Where  a  vendee  fraudulently  induces  a  vendor  to  accept  in  payment  of 
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the  purchase-money  property  that  is  worthless  or  of  less  value  than  that 
represented,  the  lien  is  not  waived. 

From  the  Jay  Circuit  Court. 

S.  W.  Haynes,  W.  E.  Cox,  J.  W.  Headington,  J.  J.  M.  La 
Follette,  for  appellant. 

D.  T.  Taylor,  R.  H.  Hartfordy  J.  B.  Jaqua  and  J.  A. 
Jaqua,  for  appellee. 

Elliott,  J. — The  appellee  filed  a  complaint  against  the 
appellant,  and  caused  notice  to  be  given  him  by  publication. 
At  the  time  fixed  by  the  notice  the  appellant  appeared  by 
counsel  and  filed  an  application  for  a  change  of  judges,  and 
his  application  was  granted.  After  the  appearance  thus  en- 
tered the  appellee  filed  an  amended  complaint,  different  in 
some  material  respects  from  the  original,  but  based  upon  the 
same  transaction,  setting  forth  substantially  the  same  fiicts 
and  relating  to  the  same  real  estate.  In  various  modes  the 
appellant  objected  to  the  filing  of  the  amended  complaint, 
and  challenged  the  right  of  the  court  to  compel  an  answer. 
We  are  satisfied  that  there  was  no  error  in  any  of  the  rul- 
ings of  the  trial  court  upon  this  subject. 

The  appellant,  by  his  general  appearance,  was  in  court  for 
all  legitimate  purposes,  and,  both  by  our  code  and  under  our 
decisions,  it  was  within  the  discretion  of  the  trial  court  to  per- 
mit the  filing  of  an  amended  complaint,  and  this  was  all  that 
was  done  in  this  instance,  for  the  complaint,  as  amended,  re- 
lated to  the  transaction  and  property  embraced  in  the  orig- 
inal pleading.  There  was  no  substitution  of  an  independent 
transac1;ion  for  a  radicallv  different  one. 

It  is  well  settled  that  the  trial  court  has  a  wide  discretion 
in  the  matter  of  amendments,  and  unless  it  clearly  appears 
that  there  was  an  abuse  of  discretion  this  court  will  not  in- 
terfere. 

The  notice  by  publication  was  such  as  the  law  requires, 
and  itis  a  valid  notice.  Quarl  v.  Abbett,  102  Ind.  233.  In  this 
instance  it  accomplished  all  that  a  personal  notice  by  the 


MAY  TERM,  1890.  587 

Nysewander  v.  Lowman. 

service  of  a  summons  could  possibly  do,  for  it  brought  th^ 
defendant  into  courts  and  gave  him  full  oppportunity  to  lit- 
igate the  legal  controversy.  Where  a  notice,  whatever  its 
character,  brings  a  defendant  into  court,  secures  an  appear- 
ance, and  gives  an  adequate  opportunity  to  the  defendant  to 
be  heard,  there  is  due  process  of  law,  and  objections  are  un- 
availing. 

The  complaint  alleges  that  the  plaintiff  exchanged  a  tract 
of  land  with  the  defendant  for  forty-three  shares  of  the  cap- 
ital stock  of  a  corporation  known  as  the  Superior  Manu- 
facturing Company ;  that  the  defendant  was,  at  the  time,  and 
long  had  been,  the  president  of  the  corporation,  which  was 
located  and  engaged  in  business  at  the  town  of  New  Carlisle, 
in  the  State  of  Ohio ;  that  he  knew  the  financial  condition 
of  the  corporation  and  the  value  of  its  capital  stock  ;  that 
for  the  purpose  of  defrauding  the  plaintiff,  and  to  induce  him 
to  accept  the  stock,  the  defendant  represented  that  the  cor- 
poration was  in  a  good  financial  condition,  and  that  its  cap- 
ital stock  was  of  par  value  ;  that  for  the  purpose  of  prevent- 
ing the  plaintiff  from  ascertaining  the  condition  of  the  cor- 
poration, and  the  value  of  its  capital  stock,  the  defendant 
fraudulently  requested  the  plaintiff  to  make  no  inquiries  as 
to  the  financial  condition  of  the  company,  or  as  to  the  value 
of  its  capital  stock,  for  the  reason  that  he  did  not  want  other 
stockholders  to  know  that  he  was  selling  his  stock  ;  that  the 
plaintiff,  having  no  knowledge  of  the  financial  condition  of 
the  corporation  or  of  the  value  of  its  capital  stock,  relied 
upon  the  representations  of  the  defendant ;  that  tlie  corpo- 
ration was  insolvent,  and  its  capital  stock  worthless ;  that 
the  defendant,  at  the  time  he  made  such  representations, 
knew  that  they  were  false,  that  the  corporation  was  insolvent, 
and  its  capital  stock  worthless;  that  the  plaintiff,  relying 
upon  the  representations  of  the  defendant,  exchanged  his 
land  for  the  stock. 

The  complaint  states  facts  entitling  the  plaintiff  to  some 
relief,  and  such  a  complaint  will  repel  a  demurrer.     Baylesa 
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V.  Olenriy  72  Ind.  5.  If  it  were  conceded  that  the  facts  stated 
do  not  entitle  the  plaintiff  to  a  vendor^s  lien  it  would  not 
avail  the  defendant^  for  as  the  complaint  states  a  cause  of  ac- 
tion for  damages,  caused  by  fraudulent  representations,  a  de- 
murrer will  not  prevail  against  it. 

We  have  assumed  that  the  complaint  shows  that  the  fraud 
of  the  defendant  entitles  the  plaintiff  to  damages  if  it  does 
no  more,  and  we  are  clear  that  this  assumption  is  well 
grounded,  for  the  complaint  shows  that  false  representations 
of  a  material  character  were  knowingly  made^  and  that '  the 
defendant  resorted  to  an  artifice  to  deceive  and  defraud  the 
plaintiff,  and  such  a  tort  gives  the  wronged  party  a  cause  of 
action.  The  case  of  Cookerly  v.  JoAn^on,  33  Ind.  151,  is  not 
in  point,  for  in  that  case  the  plaintiff  sought  a  rescission  of 
a  contract  and  yet  clung  to  part  of  the  property  he  had  re- 
ceived in  exchange,  while  here,  the  property  which  the  plain- 
tiff retains  is  averred  to  be  worthless.  But  a  party  may 
retain  property  and  sue  for  damages  caused  by  fraudulent 
representations.  This  doctrine  is  as  well  established  as  any 
within  the  whole  range  of  the  law.  Johnson  v.  Oulvery  116 
Ind.  278  (285)  ;  St,  John  v.  Hendrickson,  81  Ind.  350 ;  Bum- 
ham  V.  Mitchelly  34  Wis.  116 ;  Parker  v.  Marquis,  64  Mo.  38  ; 
Nauman  v.  Oberle,  90  Mo.  666 ;  Whitney  v.  Allaire,  4  Denio, 
554 ;  Orabenheimer  v.  Bluntj  63  Texas,  369. 

A  party  who  suffers  injury  by  the  fraud  of  another  may, 
however,  waive  his  right  to  damages.  St.  John  v.  Hendrick- 
son,  supra ;  Cooley  Torts,  505.  But  a  mere  affirmance  of 
the  contract  by  retaining  the  property  received  under  it  does 
not  bar  an  action  for  damages  although  it  may  defeat  a  suit 
for  rescission.  Johnson  v.  Culver,  supra;  McQueen  v.  State 
Bank,  etc,  2  Ind.  413 ;  Campbell  v.  Fleming,  1  Ad.  &  E.  40. 
Mr.  Bigelow  seems  to  carry  the  doctrine  to  the  extent  of 
holding  that  in  no  event  can  a  claim  for  damages  caused  by 
a  fraud  be  waived.  Law  of  Fraud,  69.  But,  as  shown  by 
f  Judge  Cooley,  and  by  the  authorities  he- cites,  Mr.  Bigelow's 
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position  is  untenable.     Cooley  Torts^  505^  and  authorities 
cited  in  note. 

The  appellant^s  counsel  mistake  the  point  in  dispute^  and^ 
instead  of  proving  that  the  plaintiff  can  not  recover  dam- 
ages^ prove  that  he  can  not  rescind  the  contract.  Their  ar- 
guments and  their  authorities  are  entirely  without  weight 
because  they  are  totally  irrelevant. 

The  measure  of  damages  in  such  a  case  as  this  is  the  dif- 
ference between  the  actual  value  of  the  corporate  stock  and 
its  value  had  the  facts  been  as  represented  by  the  defendant. 
Booker  v.  Goldsborough^  44  Ind.  490;  Morse  v.  HutchinSy 
102  Mass.  439  ;  ^iles  v.  WhitCj  11  Met.  356 ;  Noyea  v.  Blod- 
gettj  58  N.  H.  502.  We  do  not  hold,  nor  mean  to  hold^  that 
the  amount  of  damages  is  to  be  determined  solely  from  the 
statements  of  the  defendant  as  to  the  value  of  the  stock,  for 
it  is  unnecessary  at  this  point  to  decide  just  how  the  dam- 
ages shall  be  measured ;  it  is  enough  to  say  that  the  measure 
of  damages  is  not  the  value  of  the  land  exchanged  for  the 
stock.  Bowman  v.  Parker ^  40  Vt.  410 ;  Hubbell  v.  Meigs, 
50  N.  Y.  480.  The  complaint  is  not,  therefore,  to  be  con- 
demned because  it  does  not  specifically  state  the  value  of  the 
land  exchanged  for  the  stock  delivered  to  the  appellee. 

The  second  paragraph  of  the  appellant's  answer  alleges 
that  on  the  1st  day  of  January,  1884,  he  entered  into  nego- 
tiations with  the  plaintiff  for  the  exchange  of  forty-three 
shares  of  the  capital  stock  of  the  Superior  Manufacturing 
Company  for  the  land  described  in  the  complaint,  and  on 
the  10th  day  of  April  of  that  year,  a  written  contract  was 
entered  into  embodying  the  terms  of  their  agreement ;  that 
the  land  was  of  the  value  of  three  thousand  dollars ;  that 
the  defendant  made  no  representations  as  to  the  value  of  the 
stock,  or  as  to  the  financial  condition  of  the  corporation ; 
that  the  plaintiff  was  elected  president  of  the  company  and 
continued  to  occupy  that  position  for  fifteen  months ;  that 
he  did  not  inform  the  defendant  that  he  was  not  satisfied 
with  the  exchange  until  the  commencement  of  this  action  in 
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March^  1886 ;  that  the  stock  was  of  value ;  that  the  original 
complaint  of  the  plaintiff  is  filed  with  the  answer  as  "  Exhibit 
A" ;  that  by  his  original  complaint  the  plaintiff  elected  to 
rescind  the  contract  of  exchange ;  that  by  reason  of  his  elec- 
tion to  rescind,  the  plaintiff  is  precluded  from  prosecuting 
this  action  for  damages ;  that  the  plaintiff  is  a  resident  of 
the  State  of  Ohio ;  that  the  defendant  is  a  resident  of  the 
State  of  Michigan ;  that  at  the  time  this  action  was  com- 
menced the  defendant  was  the  owner  of  personal  property 
of  the  value  of  six  thousand  dollars  in  the  State  of  Ohio^ 
and  of  a  like  amount  of  personal  property  in  the  State  of 
Michigan. 

The  answer  must  be  good  as  a  plea  in  confession  and 
avoidance,  or  it  must  be  deemed  utterly  without  force,  for 
the  same  paragraph  of  an  answer  can  not  be  good  both  in 
confession  and  avoidance,  and  in  denial.  Cronk  v.  Coky  1(> 
Ind.  485  ;  Ktmble  v.  Giristie,  55  Ind.  140;  Woollen  v.  Whit- 
acre,  73  Ind.  198 ;  Neidefer  v.  Qiaatain,  71  Ind.  363  (36  Am. 
Rep.  198);  Riohardaon  v.  Snider,  72  Ind.  425  ;  State,  ex  rd,, 
V.  Foulkes,  94  Ind.  493  (498);  Petty  v.  Trustees,  etc.,  95  Ind.  278. 

If  it  were  conceded  that  the  answer  is  not  bad  because  it 
both  confesses  and  denies,  and  that  it  is  a  single  plea  in  con- 
fession and  avoidance,  the  conclusion  must,  nevertheless,  be 
that  it  is  insufficient.  It  can  not  be  held  that  the  answer 
shows  that  the  plaintiff  elected  to  affirm  the  contract  by  su- 
ing for  a  rescission,  for  there  is  no  direct  averment  that  he  did 
sue  for  a  rescission.  We  know  that  the  original  complaint 
is  referred  to  as  an  exhibit,  but  we  know,  also,  that  it  is  not 
the  foundation  of  the  defence,  and  that  by  making  it  an  ex- 
hibit the  defendant  did  not  add  to  the  force  of  his  answer. 
Facts  must  be  pleaded  directly  and  positively ;  it  avails 
nothing  as  against  a  demurrer  to  plead  them  by  way  of  re- 
cital. Nor  is  it  always  true  that  the  mere  bringing  of  a  suit 
for  rescission  will  bar  an  action  for  damages.  Lenox  v. 
Fuller,  39  Mich.  268 ;  War7^eny.  Cole,  15  Mich.  264;  Kraus 
V.  Thompson,  30  Minn.  64;  Newnham  v.  Stevenson,  10  C.  B. 
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713.  It  is  no  doubt  true,  as  a  general  rule,  that  the  prosecu- 
tion of  a  suit  for  rescission  to  judgment  will  preclude  an  action 
for  damages.  But  even  this  rule  is  held  not  to  be  without 
exceptions.  Where  two  actions  are  pending  at  the  same 
time  an  election  may  be  compelled,  and  where  expressly 
made  it  is  ordinarily  conclusive.  Holler  v.  Tuaka,  87  N.  Y. 
166.  But  where  there  is  no  election  compelled  by  the  action 
of  the  adverse  party,  and  nothing  more  is  done  than  to  file 
a  complaint  for  rescission,  and  in  the  same  proceeding  so 
amend  it  as  to  make  it  a  complaint  for  damages,  there  is  no 
such  act  or  conduct  as  concludes  the  plaintiff.  Equitable,  etc. 
Go,  v.  Heraee,  33  Hun,  169.  The  case  of  Pursley  v.  Wikhy 
118  Ind.  139,  is  not  in  point,  for  the  question  in  that  case 
was  entirely  different  from  the  one  here  under  consideration. 

The  facts  stated  in  the  special  finding  make  a  much 
stronger  case  in  favor  of  the  plaintiff  than  the  complaint 
does,  and  ^hat  we  have  said  disposes  of  all  the  ques- 
tions presented  by  the  conclusions  of  law,  except  the  ques- 
tion arising  on  the  conclusion  of  the  court  that  the  plaintiff 
is  entitled  to  a  vendor's  lien  as  for  unpaid  purchase-money. 

It  is  well  settled  that  where  a  vendee  fraudulently  induces 
a  vendor  to  accept  in  payment  of  the  purchase-money  prop- 
erty that  is  worthless,  or  of  less  value  than  that  represented, 
the  lien  is  not  waived.  Fouch  v.  Wilson,  60  Ind.  64  (28  Am. 
Rep.  65);  Himes  v.  Langley,  85  Ind.  77 ;  Felton  v.  Smith,  84 
Ind.  485 ;  Madden  v.  BarneSy  45  Wis.  135  (30  Am.  Rep. 
703);  Lord  v.  Jones,  24  Me.  439 ;  Duke  v.  Balme,  16  Minn. 
306 ;  ilcDole  v.  Purdy,  23  Iowa,  277 ;  Skinner  v.  Purnell,  52 
Mo.  96. 

Judgment  affirmed. 

Filed  May  17, 1890;  petition  for  a  rehearing  overruled  Sept.  18, 1890. 


692  SUPREM?  COURT  OF  INDIANA, 


Mazon  etaLv,  Lane  ei  oL 


\m  MB  No.  13,967. 

';?"  is,  Maxon  et  Aii.  V.  Lane  et  al. 

140258 

124   592         Mortgage. — AtquMum  of  to  Perfect  Title, — Endorser  and  Endorsee. — For^ 
lil_Iii  ehsure. — Estoppel. — A  partj  who  acquires  a  mortgage  for  the  purpose  of 

lit  ^  perfecting  a  title  for  which  he  has  previously  bargained  does  not  occupy 

'  the  position  of  an  ordinary  endorsee.     He  occupies  no  better  position 

than  his  assignors,  and  if  their  acts  and  representations  worked  an  es- 
toppel against  them  the  estoppel  operates  against  the  assignees. 
Same. — Representations  Whereby  Another  is  Induced  to  Change  His  Position, — 
EstappeL — If  a  party  who  holds  a  mortgage  declares  it  to  be  invalid 
or  agrees  not  to  enforce  it,  or  makes  representations  or  does  acts 
whereby  another  is  induced  to  change  his  position  and  expend  money, 
he  is  estopped  by  such  representations  and  acts,  whether  fraudulent  or 
not,  to  foreclose  the  mortgage. 
Estoppel. — tUpresentations, —  Subsequent  Denial — It  is  not  necessary  in 
order  to  create  an  estoppel  that  the  person  who  makes  the  representa- 
tions upon  which  another  acts,  should,  at  the  time  of  making  them,  in- 
tend to  defraud  the  person  to  whom  they  were  made,  for  the  fraud  con- 
sists in  subsequently  attempting  to  gainsay  or  deny  the  representations 
to  the  injury  of  the  persons  who  acted  upon  them. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleety  for  appellants. 

H.  D.  Wilson  and  W,  J,  Davis^  for  appellees. 

Elliott,  J. — The  appellants  set  forth  in  their  complaint 
a  note  and  mortgage,  and  ask  a  decree  of  foreclosure.  The 
appellees  pleaded  facts  constituting  an  equitable  estoppel, 
and  the  finding  of  the  trial  court  fully  sustains  the  allega- 
tions of  the  answer  setting  up  that  defence.  We  think  it 
unnecessary  to  give  a  synopsis  of  the  answers,  for  the  facts 
exhibited  in  the  special  finding  are  substantially  the  same  as 
those  stated  in  the  answer,  and  in  deciding  the  questions  pre- 
sented upon  the  special  finding  we  effectually  dispose  of  all 
the  questions  in  the  record. 

The  facts,  as  they  appear  in  the  special,  finding,  are  sub* 
stantially  these :  On  the  22d  day  of  July,  1858,  Vincent 
Voisinett  was  the  owner  of  the  real  estate  described  in  the 


MAY  TERM,  1890.  593 

Maxon  etoL  v.  Lane  et  aL 

plaintiffs'  complaint,  and  of  the  mill  property  and  privileges 
owned  by  the  defendants.  On  that  day  Voisinett  conveyed 
to  Allen,  Cummins  and  Brown,  and  in  the  deed  of  convey- 
ance was  written  this  stipulation  :  ^'  Said  grantors  also  con- 
vey water  to  the  amount  of  six  hundred  inches,  to  be  fur- 
nished from  the  head  of  the  race  of  the  fiouring-mill  of  said 
Voisinett,  said  supply  of  water  to  be  constant  and  perpetual, . 
the  said  grantees  hereby  agreeing  to  assist  in  keeping  up  the 
dam  in  the  proportion  of  the  amount  of  water  used  by  them^ 
and  to  construct  and  keep  in  order  their  own  race."  The 
property  and  rights  of  Allen ,  Cummins  and  Brown  passed 
to  Martin  G.  Sage  and  Norman  Sage,  by  whom  the  property 
and  rights  were  conveyed  to  a  corporation  named  the  Ball 
&  Sage  Wagon  Company.  On  the  13th  day  of  March,  1873, 
the  Ball  <&  Sage  Wagon  Company  executed  to  Sarah  Bawl- 
ings  the  note*and  mortgage  described  in  the  complaint,  and 
the  mortgage  was  recorded  on  the  15th  day  of  May  of  that 
year.  On  the  20th  day  of  June,  1873,  Voisinett  agreed  to 
<5onvey  to  Clark  Lane  the  mill  property  and  the  residue  of 
the  water  power,  and  on  the  28th  day  of  April,  1874,  con- 
veyed the  property  to  him  pursuant  to  that  agreement,  and 
Jacob  C.  Lane  subsequently  ^acquired  an  interest  in  the  prop- 
erty. At  that  time  the  mill  dam  was  out  of  repair  and  in- 
secure, and  for  the  purpose  of  improving  the  water-power 
and  rebuilding  the  dam,  Lane  and  the  Ball  &  Sage  Wagod 
Company  entered  into  the  following  contract : 

"  Whereas,  on  or  about  the  22d  day  of  July,  1868,  Vincent 
Voisinett  and  wife  did  execute  and  deliver  to  H.  H.  Allen, 
S.  M.  Cummins  and  Brown  a  conveyance  conveying  a  por- 
tion of  the  water-power  of  Elkhart  river,  situate  on  the  east 
bank  of  said  river  and  south  of  Jackson  street,  in  the  town 
of  Elkhart,  Indiana.  The  said  conveyance  being  in  the  fol- 
lowing words,  to  wit :  ^Said  grantors  also  convey  water  to 
the  amount  of  six  hundred  inches,  to  be  furnished  from  the 
head  race  of  the  flouring-mill  of  the  said  Voisinett ; '  said 
Vol.  124.— 38 
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supply  of  water  to  be  constant  and  perpetual.  The  said 
grantees  hereby  agreeing  to  assist  in  keeping  up  the  dam  in 
the  proportion  to  the  amount  of  water  used  by  them,  and  to 
construct  and  keep  in  order  their  own  race.  The  said  con- 
veyance aforenamed  at  a  subsequent  date  was  purchased  and 
is  now  owned  by  the  Ball  &  Sage  Wagon  Company  of  said 
town  of  Elkhart.  And,  whereas,  on  the  19th  day  of  August, 
1873,  said  Voisinett  and  wife  conveyed  to  Clark  Lane,  of 
Hamilton,  Ohio,  several  tracts,  parcels  and  lots  of  land,  to- 
gether with  all  the  residue  of  their  title  and  interest  in  and 
to  said  water-power  first  above  named,  saving  and  excepting 
therefrom  thirty-six  horse-power.  And,  whereas,  several 
parties  now  owning  said  water-power  intended  to  commence 
the  improvement  of  the  same  at  an  early  day,  and  to  pay  for 
said  improvements  in  their  due  and  proper  proportions,  also 
to  stand  jointly  in  the  same  proportion  all  costs  and  damages 
that  may  be  sustained  by  others  than  themselves  by  reason  of 
the  making  of  said  improvements.  And,  whereas,  it  is  there- 
fore necessary  to  define  distinctly  and  definitely  what  shall 
forever  be  construed  and  admitted  to  be  the  true  intent  and 
meaning  of  six  hundred  inches  of  water  as  before  named  in 
said  conveyance,  and  to  fix  the  per  cent,  or  proportion  that 
the  said  Lane  and  the  said  Ball  &  Sage  Wagon  Company  re- 
spectively shall  pay  towards  the  construction  of  said  im- 
provements, and  also  what  they  for  themselves,  their  heirs 
and  assignees  agree  shall  forever  after  be  binding  upon  them. 
Thereupon  said  Ball  &  Sage  Wagon  Company  do  now  agree 
to  the  following,  to  wit :  First.  It  is  agreed  that  the  said 
Ball  &  Sage  Wagon  Company  are  to  have  the  right  to,  and 
that  thev  shall  on  demand  of  said  Lane,  his  heirs  or  as- 
signees,  place  a  water  gauge  or  aperture  of  their  own  con- 
struction, not  to  exceed  ten  (10)  inches  by  sixty  (60)  inches 
capacity  of  discharge  into  and  above  the  bottom  of  their 
flume  or  forebay  as  at  present  constructed,  and  at  the  south 
end  thereof  where  the  same  now  connects  with  the  main 
head-race.     Said   aperture  to  be  forever  thereafter  kept  in 
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good  repair  and  of  no  greater  capacity  of  discharge  than  ten 
by  sixty  inches  as  aforedescribed^  but  said  aperture  or  gauge 
may  be  so  changed  at  any  time  to  such  shape  or  form  as  said 
Ball  &,  Sage  Wagon  Company  choose  to  adopt,  and  with 
privilege  to  place  the  same  at  any  point  above  the  present 
bottom  of  their  flume  as  before  described.  Second.  Said  Lane 
and  said  Ball  &  Sage  Wagon  Company  agree  to  build  a  good 
and  suitable  dam  for  said  water-power  across  the  I^khart 
river  at  a  point  near  the  site  of  the  present  old  dam,  and 
also  to  fill  the  channel  with  a  gravel  and  earth  embankment 
of  suitable  heighth  and  strength  to  effectually  fulfil  the  agree- 
ments and  to  take  the  place  of  what  has  generally  been 
known  as  '  the  channel  dam  '  first  named  to  be  built  to  the 
full  height  of  the  old  dam  as  originally  constructed  as 
nearly  as  can  be  ascertained.  Third.  Towards  the  construc- 
tion expense  of  building  said  dams  or  dam  and  embank- 
ments aforenamed,  the  said  Ball  &  Sage  Wagon  Company 
do  hereby  bind  their  said  company  and  assignees  to  pay  the 
one-tenth  part  of  all  expenses,  and  also  to  pay  in  like  propor- 
tion the  expenses  of  keeping  the  same  in  perpetual  good  order 
and  repair,  and  also  in  like  proportion  to  pay  any  damages 
that  might  be  sustained  by  the  overflow  of  the  lands,  etc. 
Forward  &  Little,  now  owners  of  the  undivided  one-six- 
teenth part  of  said  water-power,  and  by  virtue  of  their  title 
to  the  same  are  liable  for  a  one-sixteenth  part  of  all  such 
costs,  damages,  etc.,  aforesaid.  And  the  said  Lane,  for  him- 
self, his  heirs  and  assignees,  does  undertake  and  agree  to 
construct  and  build  all  of  the  residue  of  said  works  not 
named  in  the  foregoing,  at  his  o^w  expense,  also  to  keep  the 
same  in  good  repair,  and  to  perpetually  after  the  construction 
of  all  said  works  to  cause  the  same  to  be  from  time  to  time, 
as  necessity  may  require,  kept  in  good  order  and  repair,  and 
to  pay  his  due  proportion  of  all  costs  of  same  less  the  sum 
or  proportion  as  above  set  forth,  to  be  paid  by  said  Ball  & 
Sage  Wagon  Company  and  said  Forward  &  Little." 

Prior  to  and  at  the  time  the  contract  was  entered  into 
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Martin  G.  Sage  and  Norman  Sage  were  partners  under  the 
firm  name  of  Sage  &  Sage^  and  as  such  partners  owned  all 
of  the  capital  stock  of  the  Ball  &  Sage  Wagon  Company, 
except  $1,800.  The  total  amount  of  stock  was  $20,000,  and 
Martin  G.  Sage  was  president'  and  Norman  Sage  treasurer 
of  the  corporation.  They  managed  and  controlled  the  cor- 
porate business.  The  corporation  was  largely  indebted^  and 
all  of  its  indebtedness  was  to  Sage  &  Sage.  The  indebted- 
ness was  nearly  equal  to  the  value  of  the  property,  and  the 
earnings  of  the  corporate  business  were  received  by  Sage  & 
Sage,  and,  after  paying  the  running  expenses,  were  applied 
to  the  payment  of  the  debts  of  the  corporation.  At  the 
time  the  contract  was  entered  into  Lane  had  no  knowledge 
that  Sage  &  Sage  were  the  owners  of  the  mortgage  executed 
by  the  Ball  &  Sage  Wagon  Company,  nor  did  he  acquire  such 
knowledge  until  this  suit  was  commenced.  Sage  &  Sage 
represented  to  Lane  that  they  held  all  the  indebtedness  of 
the  wagon  company ;  that  they  were  in  possession  and  con- 
trol of  all  of  its  property;  that  they  had  a  right  to  manage  its 
affairs  and  make  contracts;  that  they  would  have  all  the 
corporate  debts  to  pay,  and  were  practically  the  owners  of 
all  of  the  property  held  by  the  corporation.  Pursuant  to 
the  terms  of  the  contract  the  parties  repaired  and  improved 
the  dam  and  water-power  at  a  cost  of  $20,000,  each  of  the 
parties  paying  his  proportion  as  provided  in  the  contract. 
In  April,  1881,  the  Ball  &  Sage  Wagon  Company,  by  Sage  & 
Sage,  sold  all  of  its  property  to  the  appellants  for  $5,000,  the 
purchase-money  was  paid  to  Sage  &  Sage  and  by  them  cred- 
ited on  their  claims  against  the  corporation.  After  the  sale 
was  made  and  possession  delivered  it  was  found,  upon  con- 
sultation with  an  attorney,  that  a  good  title  to  the  property 
could  not  be  obtained  by  a  deed  from  the  corporation,  and 
for  the  purpose  of  enabling  the  appellants  to'  perfect  their 
title,  and  for  no  other  purpose,  Sage  &  Sage  transferred  and 
endorsed  the  note  and  mortgage  to  the  appellants.  Sage  & 
Sage  agreed  that  they  would  pay  all  the  costs  and  expense 
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of  obtaining  title  through  a  foreclosure  of  the  mortgage. 
Before  the  sale  to  the  appellants  the  buildings  of  the  wagon 
company  were  destroyed  by  fire^  the  company  had  ceased  to 
do  business  and  was  wholly  insolvent.  On  the  30th  of . 
June,  1883,  the  appellants  recovered  judgment  against  all  ^• 
the  defendants  to  the  suit  except  the  appellees,  the  property 
was  sold  under  the  decree,  and,  no  redemption  having  been 
made,  a  deed  was  executed  to  the  appellants. 

The  trial  court's  conclusion  of  law  was,  "  That  the  plain- 
tiffs are  not  entitled  to  any  decree  against  the  defendants, 
Lane  &  Lane." 

The  appellants  acquired  the  mortgage  which  they  seek  to 
foreclose  for  the  purpose  of  perfecting  a  title  for  which  they 
had  previously  bargained,  and  they  do  not  occupy  the  posi- 
tion of  ordinary  indorsees.  Nor  have  they  been  induced  to 
part  with  money  upon  the  faith  of  the  validity  of  the  mort- 
gage, for  they  obtained  it  simply  for  the  purpose  of  using  it 
to  perfect  the  title  for  which  they  had  previously  bargained. 
It  is  quite  clear,  therefore,  that  they  do  not  occupy  any  bet- 
ter position  than  their  assignors,  and  if  the  latter  could  not 
have  foreclosed  the  mortgage,  had  they  remained  the  holders 
of  it,  against  the  appellees,  the  appellants  can  not. 

The  appellants  are  bound  by  the  acts  and  representations 
of  their  assignors,  and  if  those  acts  and  representations 
worked  an  equitable  estoppel  against  the  assignors  that  es- 
toppel operates  against  them.  In  our  judgment  the  repre- 
sentations and  acts  of  Sage  &  Sage  worked  an  estoppel  which 
precludes  the  appellants  from  foreclosing  the  mortgage  upon 
the  interest  of  the  appellees.  Those  representations  secured 
the  written^  contract  which  conferred  a  benefit  upon  Sage  & 
Sage,  and  induced  the  appellees  to  lay  out  a  large  sum  of 
money.  As  the  representations  have  been  acted  upon,  money 
parted  with,  and  the  position  of  the  appellees  changed  in  an 
essential  particular,  the  holders  of  the  mortgage  can  not  gain- 
say the  representations  of  their  assignors  to  the  injury  of  the 
parties  who,  relying  upon  them,  changed  their  position  and 
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parted  with  money.  If  a  pai*ty  induces  another  to  change 
his  position  and  expend  a  large  sum  of  money^  equity  will 
not  permit  such  a  party  to  reap  any  advantage  from  the 
change  to  the  prejudice  of  the  other  ;  nor  will  it  permit  him 
to  do  what  he  has  expressly  or  impliedly  promised  not  to  do. 
If  a  party  who  holds  a  mortgage  declares  it  to  be  invalid^  or 
agrees  not  to  enforce  it,  and  thus  induces  another  to  buy  the 
property,  the  courts  will  not  aid  him  by  awarding  him  a  de- 
cree of  foreclosure.  Wisehart  y.  Hedrick,  118  Ind.  341; 
May  V.  Gounoilf  39  N.  W.  Rep.  (Iowa)  879  ;  Wise  v.  Newat- 
ney,  26  Neb.  88 . 

The  principle  which  rules  here  is  precisely  the  same  as  that 
which  prevails  in  the  class  of  cases  which  we  have  mentioned. 
A  party  may  be  concluded  by  inferences  which  naturally 
arise  from  his  conduct  as  well  as  by  express  words.  Irvine 
V.  Scott,  85  Ky.  260.  This  principle  was  applied  in  Risieh 
y.  Brown,  73  Tex.  135,  to  a  case  very  like  the  present. 

It  is  not  necessary  in  order  to  create  an  estoppel  that  the 
person  who  makes  the  representations  upon  which  another 
acts  should,  at  the  time  of  making  them,  intend  to  defraud 
the  person  to  whom  they  are  made,  for  the  fraud  consists  in 
subsequently  attempting  to  gainsay  or  deny  the  representa- 
tions to  the  injury  of  the  person  who  acted  upon  them.  Wise- 
hart  V.  Hedrick,  supra;  Babcock  v.  People^ s  Savings  Bank, 
118  Ind.  212;  Kelley  v.  Fisk,  110  Ind.  552;  Ward  v.  Berk- 
shire Life  Ins,  Go.,  108  Ind.  301 ;  Quick  v.  Milligan,  108 
Ind.  419,  and  cases  cited  ;  Anderson  v.  Hubble,  93  Ind.  570 
(47  Am.  Rep.  394) ;  Humphreys  v.  Finch,  97  N.  C.  303  (2 
Am.  St.  Rep.  293)  ;  Bynum  v.  Preston,  69  Texas,  287  (5  Am. 
St.  Rep.  49). 

Judgment  affirmed. 

Filed  May  26, 1890 ;  petition  for  »  rehearing  oTerraled  Sept.  18^  1890. 
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Brotherton  v.  Street  et  oL 
No.  14,397. 

Bbothebton  v.  Street  bt  ab, 

Pbomissoby  Notb. — Endonaneni. — Ckm.fdmfiU, — The  payee  of  a  promissory 
note  wrote  upon  the  back  thereof  the  words :  '*  I  sign  this  note  to  N.  H. 
Garretson  without  recourse/'  and  affixed  his  signature.  Grarretson 
wrote  upon  the  back  of  the  note  these  words :  ''  I  guarantee  payment 
of  this  note  when  due  to  Jjohn  F.  Brotherton,"  his  signature  following 
the  words,  and  Brotherton  wrote  thereon  the  words :  "  I  guarantee  pay- 
ment of  this  note  when  due  to  the  First  National  Bank  of  Lima,  Ohio," 
and  attached  his  signature. 

Hdd^  that  the  endorsement  by  the  payee,  notwithstanding  the  misuse 
of  words,  was  sufficient  to  pass  title  to  Garretson. 

Bdi^  also,  that  a  complaint  by  Brotherton  alleging  the  facts  as  above  is 
bad,  as  it  does  not  show  title  in  the  plaintiff. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor  J  R.  H,  Hartford,  J.  B.  Jaqaa,  and  J*.  A. 
Jaquaj  for  appellant. 

C  Corwin  and  J.  M.  Smith,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellant  is  founded 
upon  a  promissory  note,  negotiable  by  the  law  merchant,  ex- 
ecuted by  the  appellees,  and  payable  to  Thomas  J.  McElroy. 
It  is  alleged  that  McElroy  wrote  on  the  back  of  the  note 
these  words :  "  I  sign  this  note  to  N.  H.  Garretson,  with- 
out recourse,'^  and  that  he  affixed  his  signature.  We  think 
this  was  such  an  endorsement  of  the  note  as  passed  title 
to  Grarretson,  although  there  is  a  plain  misuse  of  words,  for 
the  intent  to  vest  title  in  Garretson  is  clear,  and  this  intent 
it  is  the  duty  of  the  courts  to  carry  into  effect.  It  is  further 
alleged  that  Grarretson  wrote  on  the  back  of  the  note  the 
words:  ^^I  guarantee  payment  of  this  note  when  due  to 
John  F.  Brotherton,''  and  that  his  signature  follows  the 
words.  It  is  also  alleged  that  Brotherton  wrote  on  the  back 
of  the  note  the  words  :  "I  guarantee  payment  of  this  note 
when  due  to  the  First  National  Bank  of  Lima,  Ohio,"  and 
that  he  attached  his  signature  to  what  he  had  written. 
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If  the  writing  on  the  back  of  the  note  signed  by  Garret- 
flon  did  not  transfer  title,  then  Brotherton  acquired  none, 
and  can  not  maintain  this  action.  If  the  writing  was  suffi- 
cient to  transfer  title,  then  the  writing  signed  by  Brotherton 
transferred  title  to  the  First  National  Bank,  of  Lima,  and 
no  title  appears  in  the  appellant,  since  it  does  not  appear 
that  the  bank  ever  parted  with  the  title  to  Brotherton,  or  to 
any  one  else.  Whatever  view,  therefore,  is  taken  of  the  com- 
plaint it  is  bad,  for  the  reason  that  it  does  not  show  title  in 
the  plaintiff,  and  without  title  he  can  have  no  right  of  action. 
As  the  appellant  has  no  complaint  upon  which  a  judgment 
can  rest,  it  is  unnecessary  to  pass  upor'f^**^  sufficiency  of  the 
answers. 

Judgment  affirmed. 

Filed  Jane  26, 1890 ;  petition  for  a  rehearing  oTerruled  Sept.  18, 1890. 


No.  14,320. 

The  Central  Union  Telephone  Company  v.  Hoppeb 

ET  AL. 

From  the  La  Porte  Circait  Court. 

A,  A.  Thomas  and  J.  H.  Baker,  for  appellant. 

J.  H,  Bradieyy  J.  A,  Thornton  and  J.  H,  Orr,  for  appellees. 

Olds,  J. — ^This  was  a  proceeding  to  compel  the  appellant,  as  a  common 
carrier  of  telephone  messages,  by  mandate,  to  furnish  telephonic  service 
to  the  appellees,  who  were  engaged  in  business  in  Michigan  City.  The 
pleadings  are  substantially  the  same,  and  the  questions  involved  are  the 
same,  and  arise  in  substantially  the  same  manner  as  those  presented  and 
decided  in  the  case  of  the  GenJLral  Union  Telephone  Company  v.  State,  ez  rel., 
123  Ind.  113.  The  same  questions  were  also  involved  and  considered  at 
length,  and  the  authorities  reviewed  in  the  case  of  the  Central  Union  Tele- 
phone Company  v.  State^  ex  rel.,  118  Ind.  194,  and  we  do  not  deem  it  neces- 
sary to  set  out  the  record,  and  state  the  manner  in  which  the  questions 
arise.  On  the  authority  of  the  cases  herein  cited,  this  case  must  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 

Filed  June  26,  1890. 
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ACCOMMODATION  ACCEPTOR 
See  Bill  op  Exchange. 

ACCOMMODATION  ENDORSES. 
See  Pleading,  2. 

ACCOUNT. 
See  CoNTRAOiv  8 ;  County  Tbeasubkb  ;  Skttlement. 

ACTION. 
See  Fraudulent  Conveyance,  3 ;  Township,  2, 5 ;  Widow. 

ADJOURNMENT  OP  TERM. 
Special  Judge. 

[ISSIONS. 
Ividence,  12, 13. 

ADOPTION. 
See  Will,  4. 

AFFIDAVIT. 
See  Cbiminal  Law,  1  to  5. 

AGENCY. 
See  Real  Estate,  1. 

AGREEMENT. 

See  Bill  of  Exchange;  Principal  and  Surety,  7;  Statute  of 

Frauds. 

AMENDMENT  OF  PETITION. 
See  Drainage,  1. 

AMENDMENT  OF  PLEADING. 

See  Contract,  16. 

ANIMALS. 

See  Railroad,  1, 13, 14. 

1,  Vtciow  Dog. — Injuries  by, — ComplairU, — Sufficiency^  of, — A  complaint  in 
an  action  for  injuries  caused  by  defendant's  dog,  which  alleges  that 
on  and  before  a  day  named  "  the  defendant  kept  a  dog  which  he 
well  knew  was  of  a  fierce  and  dangerous  nature,  and  improper  to 
go  at  large,  and  accustomed  to  attack  and  bite  mankind;  yet  the  de- 
fendant wrongfully  and  negligently  allowed  said  dog  to  go  at  large 
without  being  properly  secured ;  that  on  said  date  said  dog,  with- 

'^  out  any  fault  on  the  part  of  the  plaintiff,  attacked  and  bit  the 
plaintiff^'  is  not  subject  to  the  objection  that  it  does  not  specifically 
allege  that  the  defendant,  at  the  time  of  the  injury,  was  permitting 
his  aog  to  run  at  large  knowing  his  vicious  disposition. 

Glanin  v.  .Fagan,  S04 

2.  Impounding  €fhy  Supervisor, — Compenaation  for  Care  and  Feed. — A  super- 
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yiflor  who  takes  up  and  impounds  sheep  which  have  escaped  from 
the  enclosure  of  the  owner,  can  not  recover  for  feeding  and  ciiring  for 
them,  where  the  owner  immediately  makes  diligent  search  for  them. 
Such  animals  can  not  be  considered  as  running  at  large  within  the 
meaning  of  the  statute  (section  2^37^  B.  S.  1881,  et  sea,), 

McBride  ▼.  HiMn,  4^9 
APPEAL. 

See  County  Gommibsionebs,  3 ;  County  SuFEBniTENDXNTy  1,  2;  Defobi- 
TioN,  3 ;  Dbainaoe,  1, 3 ,4 ;  Township  Tsustek. 

APPEAiElANCE. 
See  Pleading,  8,  9. 

APPROPRIATION  OF   LAND. 
See  Eminent  Domain. 

ASSAULT  AKD  battery. 

1.  Action  for  Damages, — RefuacU  of  Dej^ndants  to  Tetiify, — Effect  of, — Jiiry. — 
Where,  in  an  action  to  recover  damages  for  an  alleged  assault  and 
battery,  the  plaintiff  after  testifying  to  the  identity  of  the  defendants, 
calls  the  defendants  as  witnesses  for  the  purpose  of  proving  who 
committed  the  assault,  and  they  decline  to  answer  upon  the  ground 
that  their  answers  would  tend  to  criiDi^gite  them,  such  refusal  is  a 
matter  proper  to  be  considered  by  the  jury  in  connection  with  the  tes- 
timony of  the  plaintiff.  Morgan  v.  KendaJl,  4^4 

2.  Same, — Allegation  as  to  Injuries, —  Whai  May  be  Proved  Under. — In  such 
action,  under  allegations  in  the  complaint  that  by  reason  of  the  in- 
juries inflicted  by  the  defendants  the  plaintiff  was  hurt  and  injured 
and  became  and  was  sick,  the  plaintiff  may  prove  the  extent  of  his 
injuries,  as  well  as  the  extent  of  his  physical  and  mental  suffering, 
resulting  immediately  from  the  assault  and  battery  alleged  in  the 
complaint,  and  may  recover  for  palpitation  of  the  heart  without  al- 
leging it  by  way  of  special  damages.  lb. 

3.  Same. — Damages  Accruing  After  Commencement  of  Suit — Averment  a$  to. — 
In  an  action  to  recover  damages  for  an  assault  and  batterv  the  plain- 
tiff may  recover  such  damages  as  are  the  natural  result  of  his  injury* 
without  a  specific  averment,  though  such  damages  accrue  after  the 
commencement  of  the  suit.  lb. 

ASSESSMENT. 
See  Drainage,  5,  7,  8,  9 ;  Municipal  Corporation,  6,  8. 

ASSIGNMENT  OP  ERROR. 

See  Pleading,  6 ;  Supreme  Court,  2. 

Names  of  Parties  Must  be  Oiven  in  FuU. — The  assignment  of  errom  most 
contain  the  names  of  the  parties  to  the  cause  in  full.  The  assign- 
ment of  errors  is  the  appellant's  complaint,  and  the  only  parties  be- 
fore the  Supreme  Court,  or  over  whom  it  acquires  jurisdiction,  are 
those  whose  names  appear  therein.  Snyder  v.  Staie^  ex  reLf  SSS 

ASSIGNOR  AND  ASSIGNEE. 
See  Mortgage,  6,  8 ;  Township,  6.  , 

ATTORNEY  AND  CLIENT. 

1.  AUomey's  Fee. — Promissory  Note. — Action  on. — The  sum  of  $60  is  not  an 
unreasonable  attorney's  fee  in  a  suit  upon  a  promissory  note  where 
tender  is  made  of  $510  and  after  trial  the  sum  of  $968.49  is  recovered. 

Beisterer  v.  Girpcnter,  SO 

2.  Attorney* s  Fees. —  ZhcondUional  Promise  to  Pay, — Validity  cf. — An  uncoil- 
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ditional  promise  to  pay  attorney's  fees  is  valid.  Haiveyv.  Baldvcin^Sd 

3.  Same. —  Vnltie  of  Attwnexfs  Services. — Proof. — Competency  of. — In  an  ac 
tion  on  a  promissory  note  containing -an  oinconditional  promise  to  pay 
attorney's  fees,  where  the  complaint  avers  that  a  reasonable  fee  is  fifty 
dollars,  it  is  competent  to  prove  the  value  of  the  attorney^  services, 
although  there  is  no  direct  averment  in  the  complaint  that  an  at- 
torney was  employed.  Ih, 

4.  Same. — Eoidenee, — It  was  not  error  to  refuse  to  permit  the  defendant 
to  prove  that  the  plaintiff  was  an  attorney,  and  competent  to  pros- 
ecute the  action  himself.  A  man  is  not  bound  to  be  his  own  attor- 
ney. 76. 

5.  Same. — Agreement  by  Attorney  to  Becewe  One-Fourth  of. — Mitigation  of 
Damages. — Where  the  defendant  offered  to  prove  m  mitigation  of 
damages  that  the  attorney  employed  by  the  plaintiff  had  agreed  to 
receive  one-foarth  of  the  attorney's  fees,  it  was  error  to  reject  such 
offered  evidence.  The  holder  of  a  note  can  recover  only  what  he 
agrees  to  pay  his  attorneys.  lb. 

ATTORNEY'S  FEE. 
See  Attobnet  akd  Client. 

BENEFITS. 
See  Drainage,  12. 

BILL  OP  EXCEPTIONS. 

See  Instructions  to  Jury  ;  Practice,  2. 

1,  Failure  cf  Judge  to  Sign  Within  Time  Allowed. — A  bill  of  exceptions 
signed  by  the  judge  and  filed  with  the  clerk  is  properly  a  part  of  the 
record,  notwithstanding  the  failure  of  the  judge  to  sign  the  bill  which 
was  presented  at  the  proper  time  until  the  time  allowed  had  expired. 

VineenneSf  etc..  Go.  v.  WhUej  S76 

%  Filing  with  Qerk. — FasUure  of  "Record  to  Show. — Where  it  appears  from 
the  memorandum  of  the  judge  upon  the  bill  of  exceptions  that  the  bill 
was  presented  to  him  and  signed  two  days  after  the  transcript  had 
been  certified  to  the  Supreme  Court  by  the  clerk,  and  there  is  nothing 
in  the  record  or  upK>n  the  bill  showing  that  it  was  ever  filed  with  the 
clerk,  no  question  is  presented  on  the  evidence.      Guirl  v.  Gillett,  501 

3.  For  bill  of  exceptions  containing  the  evidence  held  to  be  properly  in 
the  record,  see  opinion.  Clutter  v.  Biddle,  500 

BILL  OF  EXCHANGE. 

Agreemefni  Without  Oonsideration  to  Rdease  Acceptor. — Answer  Alleging. — An 
agreement  without  consideration  by  the  assignee  of  a  bill  of  exchange 
to  release  the  accommodation  acceptor  is  void.  In  an  action  against 
the  acceptor  by  the  assignee  an  answer  which  sets  up  such  an  agree- 
ment is  bad.  Franklin  Bank  of  Cincinnati  v.  Severinf  S17 

BOND. 
See  Becoonizance. 

BROKER. 
See  REAii  Estate,  1. 

BURDEN  OF  PROOF. 
-  See  Cbdhnal  Law,  15 ;  Married  Women,  6 ;  Railboad,  2,  8,  9. 

BUREAU  OF  STATISTICS. 
See  Office  and  Officer,  2. 
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CAPACITY  TO  SUE. 
See  CoBPORATioM,  3. 

CARE  AND  SUPPORT. 
See  County  Commissiomebs,  2. 

CARRIER  AND  PASSENGER. 
See  Common  Cahrieb. 

CASES  DOUBTED  AND  DISTINGUISHED. 
Batten  v.  State,  80  Ind.  394,  distinguished.  Perkins  v.  Bayward,  44$ 

Board,  etc.,  v.  State,  61  Ind.  379,  doubted  and  distinguished. 

Boards  etc.,  y.  Johnson,  14$ 
Elston  V.  Piggott,  94  Ind.  14,  distinguished.         McPheeters  y.  Wright,  560 

CATTLE-GUARD. 
See  Railboad,  1, 13  to  15. 

CITY  TREASURER. 

Mwxpfrc^pfioAion  of  Funds, — Sureties  on  Ofieial  Bond, — lAability, — Where  a 
city  treasurer  loans  funds  of  the  city  under  the  direction  of  the  city 
council,  and  takes  notes  therefor  approved  by  the  council,  payable  to 
him  as  treasurer,  the  sureties  on  his  bond  are  liable  for  the  interest 
collected  for  which  he  has  failed  to  account.  HwnA  y.  SUU^  exreL,  S06 

CLAIM. 
See  Dbcedknts'  Estates. 

COLLATERAL  ATTACK. 

See  CouHTT  Supebintendsnt,  7. 

COMMISSION. 
See  Real  Estate,  1. 

COMMON  CARRIER. 

1.  Freight  IKitn. — Person  Aboard  of  by  Invitation  of  Oondvetor. — Injury  bg 
Being  l%rownfrom  2Voin. — Complaini,^-Sufficieney  of. — A  complaint  al- 
leged that  the  plaintiff  while  riding  upon  a  freight  train  by  the  in- 
yitation  and  permission  6f  the  conductor,  was,  without  being  in  fault, 
assaulted  by  one  of  the  defendant's  servants  and  thrown  from  the 
train  and  under  the  wheels ;  that  the  other  servants  of  the  defendant, 
with  knowledge  of  his  assailant's  intention,  did  not  interfere  to  pro- 
tect him  from  injury. 

Hdd,  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  no  facts  being  alleged  to  show  that  the  relationship  of  car- 
rier and  passenger  existed,  and  to  remove  the  presumption  that  the  de- 
fendant's freight  trains  were  confined  exclusively  to  the  transportation 
of  freight. 

Heldt  also,  that  what  his  assailant's  duties  were,  and  what  he  was  engaged 
in  at  the  time  of  the  assault,  should  have  been  averred. 

Smith  V.  IxmisvilUj  etc,,  R.  R.  Ch.y  S94 

2.  Same. — Person  on  Freight  Train  by  Conductor's  Invitation. — A  person  who 
goes  aboard  a  freight  train  bv  the  invitation  and  permission  of  the 
conductor  can  not  be  regarded  as  a  passenger,  where  it  does  not  ap- 
pear that  the  company  either  by  usage  or  by  its  rules  and  regula- 
tions permits  passengers  on  its  freight  trains.  Ih. 

COMPROMISE. 
See  Insurance,  5. 
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CX)NDITION. 
See  iNSURANOSy  If  B»  9 ;  Beal  Estate,  Action  to  Beooyeb,  3. 

CONSIDERATION. 
See  Bill  of  Exchange  ;  Contract,  2,  3 ;  Psomissoby  Note,  1. 

CONSTITUTIONAL  LAW. 
See  Criminal  Law^  15 ;  Mitnicipal  Corporation,  4,  8. 

CONTRACT. 

See  CocNTT  Commissioners,  2 ;  Sale. 

1,  Pcarol  Evidence  to  Voury. — Parol  evidence  is  inadmissible  to  prove  that 
a  written  contract  is  different  from  what  the  writing  states  it  to  be. 

BeiMerer  v.  Carpenter,  SO 

%  Same, — Contradual  Comideration. — Parol  Etidence, — Where  the  consid- 
eration of  a  contract  is  contractual  it  can  not  be  varied,  changed  or 
modified  by  parol  evidence.  lb. 

3.  Aeeeptanee  of  Oi-der, — Chnaideration, — One  Mvers  delivered  to  Coombs 
&  Co.  an  onier  duly  signed  by  him,  and  addressed  to  the  Olds  Wagon 
Works,  and  accepted  by  it,  substantially  as  follows:  "From  this 
date  you  will  please  credit  all  shipments  I  may  make  to  you  to 
Coombs  &  Co.,  subjecl;  to  settlement  with  them  by  note  on  ninety 
days'  time,  except  doubletrees,  etc.,  bought  of  me  for  cash,  which 
I  will  collect." 

Heldy  that  an  indebtedness  due  from  Myers  toC.  &  Co.,  and  the  agreement 
of  the  latter  to  make  further  advances  to  the  formeT,  were  an  adequate 
consideration  for  the  execution  of  the  order  as  between  the  immedi- 
ate parties  thereto;  and  the  agreement  of  Myers  to  ship,  and  his  sub- 
sequent shipment  to,  and  the  receipt  of  material  by,  the  Olds  Wagon 
Works,  were  an  adequate  consideration  for  the  acceptance  of  the  order 
by  the  latter,  and  for  the  agreement  to  credit  and  pay  the  amount  of 
such  shipments  to  Coombs  &  Co.  Olds  Wagon  Works  v.  Coombs^  SfS 

4.  Same. — General  Verdiel. — lames. — M.,  in  the  suit  by  Coombs  &  Co. 
against  the  Olds  Wagon  Works  (the  acceptor  of  the  order)  having 
been  made  a  party  merely  to  answer  to  his  indebtedness  to  Coombs  & 
Co.,  and  no  issue  having  been  joined  between  M.  and  the  plaintiffs,  a 
general  verdict  assessing  the  damages  of  the  plaintiffs  at  a  specified 
sum  was  good.  lb. 

5.  Same. — Interpretation. — Ambiguity. —  How  Removed. — In  interpreting  a 
contract  the  language  employed  therein  is  the  exclusive  medium 
through  which  to  ascertain  its  meaning ;  but  in  case  the  terms  em- 
ployed are  ambiguous,  or  susceptible  of  more  than  one  meaning,  the 
situation  of  the  parties  and  the  circumstances  under  which  the  con- 
tract was.  made  may  be  considered.  lb. 

6.  Statute  of  Frauds. — Debt  of  Another. — Promise  to  Piy  as  Pdrl  Gonsideraiion 
of  Property  Purchased. — A  party  who  assumes  and  agrees  to  pay  a  debt 
of  a  third  person  as  part  payment  of  the  consideration  for  property 
purchased  does  no  more  than  promise  to  pay  his  own  debt,  and  hence 
such  promise  is  not  within  the  statute  of  frauds. 

Baieman  v.  BuUer,  SSS 

7.  Excuse  for  Non- Performance. — Where  one  of  the  parties  to  a  contract 
asks  its  enforcement  against  the  other  party,  he  must  he  able  to  show 
performance  on  his  part,  or  to  offer  a  legal  excuse  for  his  failure  to 
perform.  Skehan  v.  Rwnmelf  S47 

8.  Same. — Account. — IfUerest. — One  who  has  delayed  for  an  unreasonable 
time  payment  of  his  account  may  be  properly  charged  with  interest 
thereon.  lb. 
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9.  Statute  oj  Frauds. — Contraeisnol  to  bp  Performed  within  One  Year. — J 
formanee  by  One  of  the  Parties. — The  statute  prohibiting  the  makiog  of 
oral  contracts  not  to  be  performed  within  one  year,  has  no  applica- 
tion to  contracts  which  have  been  fully  performed  by  one  of  the  pai^ 
ties.  Lovoman  v.  Sheets^  4^6 

10.  Same, — Lease. — I'hree  Years  or  Under. — A  parol  lease  for  a  period  not 
exceeding  three  years  is  not  within  the.  statute  of  frauds.  Section 
4904,  R.  S.  1881.  /6. 

It.  Same. — A  contract  within  the  statute  of  frauds  is  not  void,  but  void- 
able, lb. 

12.  Same. — Brood  Mares. — Keeping  of. — Postponem,eini  cf  Settlement. — A  parol 
agreement  made  in  1887  by  the  vendee  to  keep  mares  for  breeding  pur- 
poses until  1891,  each  party  furnishing  a  part  of  the  feed,  with  a  post- 
ponement of  a  settlement  to  the  latter  date,  is  within  the  statute  of 
frauds.  76. 

13.  Same. — Sale. — Delivery  of  Possession  to  Vendee. — A  parol  contract  of  sale 
of  a  one-half  interest  in  a  certain  number  of  mares,  where  the  posses- 
sion is  delivered  to  the  vendee,  is  not  within  the  statute  of  frauds.  lb. 

14.  Same. — Where  there  are  a  number  of  contracts  made  at  the  same  time, 
and  are  parts  of  the  sax^e  transaction,  some  of  which  are  within  the 
statute  of  frauds  and  the  others  not,  and  they  are  of  Buch  a  nature  that 
they  can  reasonably  be  considered  as  separate,  those  which  are  not 
within  the  statute  will  be  enforced  though  the  others  may  fall  within 
the  statute.  lb. 

16.  Rescissum. — Retentum  of  Goods. — Damages. — While  a  party  can  not  sue 
for  the  rescission  of  a  contract  while  retaining  the  goods  received 
under  it,  he  may  retain  the  goods  and  maintain  an  action  for  dam- 
ages for  fraudulent  representations.  Nysewander  v.  Lowman,  SS4 

16.  Same. — Rescission. —  Election  of  Remedies. —  AmcTidment  of  Complaint. — 
Where  no  election  of  remedies  is  compelled  by  the  adverse  party,  and 
nothing  more  is  done  than  to  file  a  complaint  for  rescission,  and  in 
the  same  proceeding  so  amend  it  as  to  make  it  a  complaint  for  dam- 
ages, there  is  no  such  act  or  conduct  as  concludes  the  plaintiff.    lb. 

CONTRIBUTORY  NEGLIGENCE. 
See  MxTKiciFAii  Cobfobation,  10  to  12 ;  Railboad,  4,  8, 10, 11. 

CON  STEYANCE. 
See  Statutb  of  Frauds. 

1.  Insane  Person. — Action  for  Rescission. — Tender  of  Deed  to  be  Signed. — 
Where  one  takes  a  conveyance  from  a  person  whom  he  knows  to  be 
of  unsound  mind,  and  refuses  to  rescind  the  contract  and  reconvey 
the  land  upon  demand  made,  claiming  it  as  his  own,  he  will  not  be 
allowed,  when  suit  is  brought,  to  defeat  the  action  by  reason  of  its  not 
being  alleged  in  the  complaint  that  a  deed  was  tendered  to  him' to  sign 
at  the  time  he  refused  to  convey,  and  asserted  title  to  the  land. 

Pedc  V.  Vinson,  121 

2.  Same. — Complaint. — Sufficieiicy  of. — In  an  action  to  rescind  a  contract 
for  the  sale  of  land,  and  to  recover  the  same,  where  a  complaint  al- 
leges that  the  defendant,  for  the  fraudulent  purpose  of  procuring  a 
conveyance  of  the  land,  ingratiated  himself  into  the  confidence  of  an 
old,  infirm,  and  weak-minded  lady,  and  that  by  feigning  an  affection 
for  her,  and  by  falsely  representing  to  her  that  he  was  a  man  of 
means,  he  obtained  the  land,  worth  $4,000  for  $1,500,  which  by  a  con- 
dition in  the  mortgage  could  not  be  collected  for  ten  years,  fraud  is 
sufficiently  shown.  lb. 
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CONVICT. 

Pai'ok. —  Violation  of  €andUlonn — Pardon. — Credit  for  Good  Conduct. — Itelease, 
-^Prisoner  When  Entitled  to. — On  the  25  th  of  May,  1885,  the  appel- 
lant was  sentenced  to  imprisonment  for  a  term  of  five  years.  On  the 
17th  of  March,  1888,  he  was  released  from  imprisonment  on  parole, 
but  was  recommitted  to  prison  October  21st,  1889,  at  the  command 
of  the  Governor,  for  a  violation  of  the  terms  of  the  parole.  Under 
the  act  allowing  convicts  good  time  the  prisoner  would  have  been 
entitled  to  his  release  on  December  12th,  1889. 

Held,  that  th^  parole  by  the  Governor  did  not  have  the  effect  of  an  uncon- 
ditional pardon,  but  was  a  mere  parole,  and  that  uuon  a  violation  of 
its  conditions,  which  the  prisoner  had  accepted,  ana  which  made  the 
Governor  the  sole  judge  of  the  breach  of  the  parole,  the  Governor 
had  the  power  to  order  his  recommitment  to>  prison. 

Held,  also,  that  under  section  1,  Acts  1883  (Elliott's  Supp.,  section  2026), 
allowing  convicts  credit  for  good  time,  the  prisoner  was  not  entitled  to 
credit  for  good  time  during  his  absence  on  parole. 

Heldy  also,  that  the  prisoner  was  entitled  to  his  discharge  at  the  expiration 
of  the  time  for  which  his  sentence  ran,  less  the  time  for  which  he  was 
entitled  to  credit  as  good  time  earned,  although  for  a  part  of  the  time 
covered  by  the  sentence  he  was  absent  on  parole,  the  conditions  of 
which  he  violated.  Woodward  v.  Murdoch,  439 

CORPORATION. 

1.  Qaa  Company. — 'Unauthorized  Act  of  Individual  Director. — Street  Excava- 
tion.— LuthilUy  to  Person  Injured  by  Falling  into. — A  gas  company  is  not 
liable  to  a  person  injured  by  falling  into  a  ditch  left  unguarded,  which 
was  constructed  under  the  direction  of  one  of  the  directors,  without 
authority  from  the  board  to  act  for  the  company. 

NobUsville,  etc.,  Co.y.  Loehr,  79 

2.  Pr^erred  Claim  for  Wages.  —  Staiute. —  Laborer  Within  Meaning  of.^^ 
The  plaintiff  was  employed  by  the  Broad  Ripple  Natural  Gas  Com- 
pany to  superintend  the  construction  of  its  pipe  lines.  As  superin- 
tendent he  had  full  supervision  of  the  digging  of  gas  trenches,  the 
laying  of  gas  pipes,  etc.,  with  full  authority  to  hire  and  discharge 
employees.  The  superin tendency  of  the  employees  required  consid- 
erable walking  along  the  pipe  lines,  also,  the  testing  of  the  wells 
made  necessary  the  handling  of  wrenches  and  other  tools  for  short 
periods  of  time,  but  aside  from  this  he  did  no  other  physical  or  man- 
ual labor  than  was  incident  to  his  superintendency  of  the  employees 
engaged  in  such  work,  and  such  as  he  at  times  did  voluntarily.  The 
company  became  insolvent,  and  a  receiver  was  appointed. 

Held,  that  the  plaintiff  was  a  laborer,  within  the  meaning  of  the  statute 
(Elliott's  Supp.,  section  1605),  and  was  entitled  to  have  his  claim  for 
wages  declared  a  preferred  claim,  to  be  x^aid  before  a  distribution  of 
the  assets  among  the  general  creditors.  Pendergasi  v.  Yandes,  169 

3.  Capacity  to  Sue. — Heading. — Where  the  plaintiffs  in  an  action  are  de- 
scribed as  the  trustees  of  a  certain  Commandery  Knights  Templar, 
a  capacity  to  sue  is  shown.  The  statute  authorizes  the  incorporation 
of  such  bodies,  and  authorizes  the  election  of  trustees.  The  name 
under  which  the  action  is  prosecuted  imports  a  corporation. 

Smyihe  v.  Scott,  183 

4.  Bailrnad. — Contract  for  Coruiruction  of  Roadway. — Director's  Unavihcfrised 
Act. — A  railroad  company  is  not  bound  by  a  contract  for  the  con- 
struction of  the  roadway  made  by  one  of  its  directors  without  au- 
thority ;  and  the  fact  that  the  director  owns  a  majority  of  the  stock  of 
the  company  does  not  alter  the  rule.  AUemong  v.  Simmons,  199 

6.  Samc^Oamishment. — Estoppel. — The  director  of  a  railroad  company, 
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with  whom  the  company  had  a  contract  for  the  construction  of  a 
portion  of  its  roadway,  without  authority  from  the  company,  made 
in  the  company's  name  a  contract  with  certain  contracto)^  for  the 
same  portion  of  the  roadway.  After  the  contract  was  made  the  com* 
pany  was  consolidated  with  another  company.  An  action  was 
brought  upon  an  indebtedness  claimed  to  be  due  from  the  contractors 
to  the  plaintiffs,  and  the  corporations  were  garnisheed.  There  was 
no  evidence  that  when  the  work  was  done  under  the  contract  by  the 
principal  defendants,  either  of  the  corporations  had  any  knowledge 
of  the  unauthorized  contract  of  the  director.  Although  the  corpora- 
tions were  garnisheed  there  was  nothing  to  indicate  thai  the  contrac- 
tors were  looking  to  them  for  payment;  nor  did  the  estimates,  which 
showed  no  more  than  that  the  materials  furnished  and  work  done 
were  for  the  building  of  the  line  of  the  road  of  the  consolidated  cor- 
poration, indicate  that  the  contract  was  made  with  the  company. 
Estimates  were  made  by  the  director's  engineer  to  the  chief  engineer 
of  the  consolidated  corporation,  he  supposing  that  they  were  for 
work  done  and  material  furnished  by  the  director  to  the  corporation 
under  his  contract. 
Heldf  that  on  the  evidence  the  company  was  not  estopped  to  deny  the  in- 
debtedness claimed.  lb, 

6.  Subeeripiion  to  Stock. — Article$  of  A880<nalion.^Acknowl^ffmefU. — Statu- 
tory JRequirement. — Failure  to  Comply  with. — Non-Liability  of  Subscriber. — 
The  statute  (section  3851,  B.  S.  l]§81)  requires  that  the  persons  who 
desire  to  organize  a  corpdration  shall  "  make,  sign,  and  acknowledge, 
before  some  o69cer  capable  to  take  acknowledgment  of  deeds,  a 
certificate,  in  writing,"  etc.  The  mere  signing  of  the  articles  of  asso- 
ciation is  not  sufficient  to  complete  the  obligation,  but  in  order  to 
make  valid  and  effectiv/e  articles  of  association  against  all  who  sign, 
all  must  acknowledge  them  as  the  statute  requires.  One  who  simply 
signs  the  articles  of  association  without  acknowledging  them,  as  the 
law  requires,  does  not  become  a  stockholder,  and  is  not  bonnd  by 
his  subscription.  Ooppage  v.  HuUan,  40i 

COST  BOND. 
See  Poor  Pebbon,  2, 

COSTS. 
See  Tax  Sale,  4. 

COUNTY. 

See  Tax  Sale,  4. 

COUNTY  ASYLUM. 
See  CotiNTY  Commissioners,  2. 

COUNTY  AUDITOB. 
See  County  Commissioners,  1. 

COUNTY  CLEBK. 

1.  Mimslerial  Ihay,—Statvte  Defining. Section  1213,  R  S.  1881,  provides 
that  where  an  issue  involving  the  Question  of  suretyship  is  made  be- 
tween defendants  jointly  sued,  if  the  issue  be  found  in  favor  of  the 
surety,  the  court  shall  make  an  order  directing  the  sheriff  to  levy 
the  execution  first  upon  and  exhaust  the  property  of  the  principal 
before  a  levy  shall  be  made  upon  the  property  of  the  surety,  ''and 
the  clerk  shall  endorse  a  memorandum  of  the  order  upon  the  execu- 
tion." State,  ex  rrf.,  v.  Flemingf  97 

2;  Same. — ExeeiUion. — Failure  to  Endorse  Order  to  Exhaust  IVineipars  Bnp- 
erty. — LiahUity  for  Neglect. — The  complaint  in  an  action  by  a  surety 
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against  the  clerk  of  the  court  and, the  sureties  on  his  official  bond, 
based  upon  the  above  statute,  alleged  that  the  clerk  of  the  court 
failed  to  set  out  the  order  of  the  court  in  the  execution  directing  the 
sheriff  to  levy  the  execution  first  upon  the  property  of  the  principal 
and  to  endorse  a  memorandum  of  the  order  thereon  as  required,  and 
that  in  consequence  the  property  of  the  plain tifi  instead  of  that  of 
the  principal  was  sold  to  satisfy  the  execution,  which  to  prevent 
further  loss  he  was  required  to  redeem.  It  further  alleged  the  pos- 
session by  the  principals,  at  the  time  the  execution  was  issued,  of  suf- 
ficient property  to  have  satisfied  the  execution,  bqtihat  ''soon  after 
the  levy  and  sale  of  the  property  of  the  surety  they  became  insolvent, 
and  have  continued  so/' 
Hddf  that  the  complaint  is  insufficient,  and  demurrable,  since  it  fails  to 
allege  such  a  state  of  facts  as  to  show  affirmatively  that  the  plaintiff 
suffered  loss  and  that  the  loss  was  occasioned  by  the  officer,  it  not  ap- 
pearing by  the  averments  of  the  complaint  of  what  character  the 
property  was,  or  whether  or  not  it  was  subject  to  execution,  for,  if  so, 
the  plaintiff,  subrogated  to  the  rights  of  the  judgment  creditor,  could 
have  seized  the  property  for  his  reimbursement.  76. 

CX)UNTY  COMMISSIONERS. 

See  County  SupebiktendenTi  1,2, 7 ;  Drainage,  3  5  Township  Tbusteb  ; 

Turnpike. 

1.  Auditor, — AeetmnU  of. — Change  in  Method  of  Keeping. — Feex  can  not  be  In-' 
creamed. — County  commissioners  have  no  power  to  add  new  duties  to  a 
public  office,  and  to  provide  extra  compensation  therefor,  by  contract 
with  the  officer;  and,  hence,  a  county  auditor  who,  under  an  order  of 
the  board,  adopts  a  different  method  for  keeping  an  account  of  the 
various  funds,  and  of  making  semi-annual  settlements,  from  that  pre- 
scribed by  the  Legislature,  can  not  recover  compensation  for  the  extra 
work  done.  Lee  v.  Boards  etc.,  214 

^  County  Asylfim. — Insane  Penon. — Contract  for  Care  and  Support. — Invalid' 
ity  of. — Quantum  Meruit. — A  contract  made  by  the  board  of  county 
commissioners  with  a  guardian  for  the  care  and  support  of  his  insane 
ward  in  the  county  asylum  at  an  agreed  price  to  be  paid  out  of  the 
ward's  estate,  is  invalid,  and  no  recovery  can  be  had  thereon  against 
the  ward's  estate,  nor  can  there  be  a  recovery  by  the  couniy  on  the 
quantnm  meruit.  A  person  who  is  admitted  into  a  county  asylum,  or- 
ganized for  the  support  of  the  poor,  can  not  be  charged  therefor,  either 
on  an  express  or  implied  contract.  Boards  etc,  v.  Riatiney£4£ 

3.  Drainage  Proceedings. — Appeal. — Remanding  of  Cause. — Where  the  appeal 
from  the  board  of  commissioners  to  the  circuit  court  involves  a  par- 
ticular matter  embraced  in  one  or  more  issues,  it  is  the  duty  of  the 
circuit  court  to  try  such  matter  (ie  novoy  and  to  render  a  final  judgment 
thereon,  after  which  the  cause  may  be  remanded  to  the  boara  of  com- 
missioners for  further  proceedings  in  accordance  with  the  judgment. 
Where,  therefore,  on  appeal  the  questions  for  trial  are  the  utility  of  a 
ditch  and  the  legality  of  the  order  establishing  it,  and  the  circuit  court 
upon  a  trial  de  novo  finds  in  favor  of  the  petitioners  on  the  question  of 
utility,  and  in  favor  of  the  appellants  as  .to  the  other  question,  it  has 
the  right  to  remand  the  cause  to  the  board,  with  directions  to  proceed 
according  to  its  judgment.  Sharp  V.  Malia^407 

COUNTY  SUPERINTENDENT. 

1.  Special  Bond  Required  hi  School  Book  Law. — Failure  to  Give  Within  TSme 
Limited. — Rejection  of  Bond  by  County  Commissioners. — Appecd.— On  the 
3d  day  of  June,  1889,  the  plaintiff  was  elected  county  superintendent 
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of  schools  of  Knox  county.  On  the  20th  day  of  June,  1889,  the  board 
of  commissioners  declared  the  office  vacant,  because  of  the  failure  of 
the  plaintiil*  to  tile  the  special  bond  required  by  section  10  of  the  act 
of  March  2d,  1889.  The  plaintiff  presented  the  special  bond  required 
by  statute  on  August  12th,  1889,  but  it  was  rejected  by  the  board. 
Tlie  plaintiff  appealed  from  the  decision  of  the  board  refusing  to  ac- 
cept the  bond,  to  the  circuit  court. 
Heldf  that  the  rejection  of  the  bond,  since  it  operated  to  bring  in  question 
the  plaintiff's  right  to  the  office,  which  was  declared  vacant,  was  a  ju- 
dicial act,  and  that,  therefore,  an  appeal  lay.  Board,  ete.f  v.  iStatej  61 
Ind.  379,  doubted  and  distinguished.  Board,  etc,,  v.  Johnson,  14^ 

2.  Same. —  Vacancy  of  Office. — Question  as  to,  Jadicial. — Decision  of  Board  of 
Commissioners. — Appeal. — The  question  whether  an  office  is  or  is  not 
vacant,  is  intrinsically  a  judicial  one ;  and  where  the  board  of  com- 
missioners assumes  to  declare  a  legislative  office  vacant,  it  assumes 
to  exercise  judicial  power,  and  an  appeal  will  lie  from  the  decision.  lb. 

3.  Same, — Special  Bond. —  When  Must  be  Filed. — Statute. — Under  section  10 
of  the  act  of  1889  all  superintendents  elected  after  the  passage  of  the 
act  must  file  a  special  bond  within  thirty  days  after  their  election; 
but  superintendents  elected  prior  to  the  taking  effect  of  the  statute  are 
allowed  thirty  dhys  to  file  such  bond  after  the  issuance  of  the  Gov- 
ernor's proclamation.  lb, 

4.  Same.— Official  Bmd.— Filing  of. Statute,  Directory.— TStie  to  Officc^Non- 
Forfeiture  of. — The  statutes,  however,  requiring  official  bonds  to  be- 
filed  within  a  designated  time  are  directory,  and  not  mandatory. 
Unless  the  statute  makes  the  filing  of  a  bond  within  a  limited  time 
a  condition  precedent  to  the  right  to  the  office,  the  failure  to  file  it 
within  the  time  prescribed  will  not  work  a  forfeiture  of  the  right  to 
the  office,  nor  create  a  vacancy ;  and  hence  the  mere  failure  by  the 
superintendent  elected  after  the  passage  of  the  act,  and  rightfully  in 
office,  to  give  the  additional  and  special  bond  required,  did  not  for- 
feit his  title  to  the  office,  and  authorize  the  office  to  be  declared  va- 
cant, lb. 

5.  Same. — Ouster  of  Officer, — Judicial  Power. — The  power  to  oust  an  officer 
rightfully  in  office  is  essentially  a  judicial  one,  except  where  it  is  ex- 
ercised by  the  appointing  power.  lb, 

6.  Same. — Official  Bond. — Doubt  as  to  Time  of  Filing. — Ouster  Without  Hear- 
ing.— Where  an  officer  is  rightfully  in  office,  and  there  is  a  fair  ques- 
tion as  to  whether  the  time  within  which  he  is  directed  to  file  a  special 
bond  in  order  to  entitle  him  to  continue  in  office  begins  to  run  from 
the  date  of  his  election,  or  upon  the  happening  of  a  future  event,  and 
he  files  a  bond  within  the  time  designated  after  such  event  does  hap- 
pen, a  declaration  that  he  has  vacated  the  office,  made  without  a 
nearing,  does  not  oust  him.  76. 

7.  Special  Bond. — Refusal  of  County  Commissionei's  to  Accept. — Mandamus. — 
Title. — Collateral  Attack.^ln  an  action  brought  by  a  county  superin- 
tendent duly  elected,  qualified,  and  in  possession  of  the  office,  to  com- 
pel by  mandate  the  approval  of  the  special  bond  required  by  the 
school  book  law,  an  itnswer  alleging  that  the  superintendent  was 
elected  by  means  of  a  corrupt  agreement  entered  into  between  the 
county  auditor  and  such  superintendent  is  bad.     The  title  of  a  su- 

Serintendent,  duly  elected  and  qualified,  can  be  attacked  only  in  a 
irect  proceeding,  and  not  by  collateral  means. 

StatCj  ex  reL,  v.  Board,  etc,  65J^ 

COUNTY  TREASURER. 

FietUiofus  Items  ofAeeouwL — Liability  for  Money  Actually  Received  from  J^rwie' 
eessor. — The  amount  with  which  a  county  treasurer  was  charged  was 
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made  up  of  fictitious  items  instead  of  the  true  item — money  received 
from  his  predecessor  on  account  of  a  certain  gravel  road  fund. 
Hdd,  that  the  treasurer  must  account  for  the  money  actually  received  not- 
withstanding such  error  in  making  up  the  items  of  the  charge. 

Beavei'  v.  StaUf  ex  reL,  S^4 

COVERTURE. 
See  Mabkied  Woman. 

CRIMINAL  LAW. 

1.  Perjury, — SufficUney  of  AffidavU.-;-An  afBdavit,  and  an  information 
based  thereon,  charging  the  defendant  with  perjury,  alleged  that  on 
a  certain  day,  before  the  mayor  of  the  city  of  Indianapolis,  sitting  1 
as  a  court,  an  affidavit  was  filed  by  James  K.  Shea,  charging  the  de-  -I 
fendant  with  knowingly  permitting  a  certain  room  to  be  used  and  oc-  -1 
cupied  for  gaming ;  that  the  defendant  was  arraigned  upon  said  affi-  «j 
davit  and  tried  before  said  mayor ;  that  upon  said  trial  the  defendant  'j 
offered  himself  as  a  witness  in  his  own  behalf,  and  was  duly  sworn  i 
by  said  mayor,  he  having  authority  to  administer  said  oath;  that,  i 
upon  the  trial  of  said  issue,  it  became  material  whether  certain  per- 
sons named  were  in  a  certain  room  known  as  306  East  Washington 

St.,  in  said  city,  on  Sunday,  and  whether  on  said  day,  in  said  room, 
they  were  playing  cards  for  money;  that  the  defendant  then  and 
there  swore,  on  the  trial  of  said  issue,  unlawfully,  feloniously,  wil- 
fully, corruptly  and  falsely,  that  the  said  persons  were  not  in  said 
room  on  said  day,  and  did  not  play  cards  for  money  in  said  room 
on  said  day.  Then  follows  a  proper  negation  of  the  truthfulness  of 
the  defendant's  testimony,  together  with  the  averment  that  the  defend-  • 

ant  knew  when  he  gave  the  testimony  that  it  was  false. 
Seldf  that  the  affidavit  was  sufficient.  Stefami  v.  State,  3 

2.  Soane. —  Variance. — The  affidavit  in  the  prosecution  for  perjury  charged 
that  the  affidavit  before  the  mayor  was  made  by  James  R.  Shea. 
The  record  entry  made  by  the  mayor  slated  that  the  affidavit  was 
made  by  R.  Shea,  but  the  affidavit  as  it  appears  in  such  reeord  dis- 
closes the  name  of  ''James  R.  Shea"  subscribed  thereto. 

Held,  that  there  was  no  variance.  Ih, 

3.  Some. — Affidavit. — It  having  been  alleged  in  the  affidavit  that  the  pros- 
ecution was  instituted  and  tried  before  the  mayor  of  Indianapolis 
sitting  as  a  court,  the  court  in  which  the  perjury  is  alleged  to  have 
been  committed  is  sufficiently  described.  Ih. 

4.  Same. — Filling  of  Blank  in  Affidavit. — The  filling  of  the  blank  in  the 
affidavit  with  the  street  number  of  the  building  after  the  trial  was 
commenced,  the  affidavit  not  being  filed  thereafter  nor  resworn  to, 
was  not  available  error,  as  the  number  of  the  building  was  immate- 
rial to  the  sufficiency  of  the  affidavit.  lb. 

6.  Same, — Affidavit  and  Information. — Filing  in  Open  Court. — Statute. — The 
affidavit  and  information  are  not  required  by  statute  to  be  filed  in 
open  court  as  are  indictments.  It  is  sufficient  to  file  the  informa- 
tion with  the  clerk.  *  ,  lb. 

6.  Same.--  Word  "Session  "  in  Section  1679,  R.  S.  1881.— Meaning  o/.— The 
word  '^  session,"  as  employed  in  section  1679,  R.  S.  1881,  is  equivalent 
to  the  word  "  term,"  when  applied  to  the  sitting  of  a  court,  and 
does  not  mean  that  the  court  must  be  actually  open  for  the  transaction 
of  business.  lb, 

7.  Miaeonduet  of  Proaeeuting  Attorney, —  When  not  Ground  For  New  Trial — 
Where,  on  the  trial  of  a  criminal  cause,  the  prosecuting  attorney 
made  a  remark  to  which  the  counsel  for  the  defendant  objected, 
and  the  court  stated  that  "  the  statement  of  the  prosecuting  attorney 
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was  improper/'  abd  the  prosecutor  saidi  "  Then  I  withdraw  the  re- 
mark/'  and  the  court  was  not  asked  to  make  any  ruling  in  respect  to 
the  remark  of  the  prosecuting  attorney,  there  was  no  error  in  refus- 
ing to  grant  a  new  trial  because  of  the  alleged  misconduct  of  the 
prosecuting  attorney  in  making  said  statement.  Drew  y.  Stale,  if 

8.  Same, — Evidence, — Coroner^s  Record. — Oral  Teaiimony  as  to  Coiitenia  q/". — 
Ccmpetency  of  Not  Properly  Raised. — Where  a  coroner  testified  orally 
as  to  what  a  certain  witness  had  stated  on  the  inquest,  but  no  objec- 
tion was  made  at  the  time  to  such  testimony  on  the  ground  that 
the  coroner  was  giving  oral  testimony  of  the  contents  of  his  record 
made  at  the  inquest,  no  question  is  presented  by  the  motion  for  a  new 
trial  assigning  such  reason  as  an  objection  to  the  competency  of  the 
evidence.  lb, 

9.  Same, — Bad  Character  of  Accused, — Evidence  as  to. —  When  Competent. — 
Where  the  defendant  in  a  criminal  case  testifies  in  his  own  behalf,  it 
is  competent  for  the  State  to  introduce  evidence  as  to  the  general 
bad  moral  character  of  the  accused.  lb. 

10.  Same. — Specific  Unlawftd  Acts. — Evidence  Concerning. —  When  only  Admis- 
mhU. — In  a  criminal  case,  after  evidence  has  been  intr<)duced  as  to 
the  general  bad  juoral  character  of  the  accused,  it  is  not  competent 
for  the  tState  to  prove  the  defendant's  reputation  in  regard  to  the 
coinmission  of  a  specific  unlawful  act.  Proof  can  not  be  introduced 
by  the  State  of  specific  traits  of  character  of  the  defendant,  unless  the 
accused  first  puts  such  traits  of  character  in  issue  by  the  introduction 
of  evidence  as  to  his  general  reputation  in  that  respect.  lb, 

11.  Gaming  Implements. — Seizure  of  by  Shej-iff,  —  Order  of  Court. — Gaming 
devices  seized  and  taken  into  the  possession  of  the  sheriff  at  the  time 
of  making  the  arrest  of  one  charged  with  unlawfully  keeping  and  ex- 
hibitins  gaming  implements  for  gain,  are  subject  lo  the  order  of  the 
court  the  same  as  if  taken  by  virtue  of  a  search  warrant  in  the 
hands  of  a  constable,  and  afterwards  delivered  to  the  sheriff. 

StaU  V.  Robbinsy  308 

12.  Same, — Gaming  Apparatus. — Summary  Desti-ucticn  cf. — Unless  articles 
seized  are  of  such  a  character  that  the  law  will  not  recognize  them  as 
property  entitled  as  such  to  its  protection  under  any  circumstances, 
they  can  not  be  summarily  destroyed  without  affording  the  owner  an 
opportunity  to  be  heard  upon  the  subject  of  their  unlawful  use,  and 
to  show  whether  or  not  the  articles  are  intrinsically  useful  or  valua- 
ble for  any  other  purpose  than  gambling,  or  whether  their  only 
recognized  value  and  customary  use  are  as  implements  for  gaming. 

13.  Same. — Order  for  Destruction  of  Gaming  Implements.  ^- AppUcalum  for, 
—  When  Must  be  Made. — Jurisdiction. — The  application  for  the  order 
for  the  destruction  of  the  gaming  devices  seized  must  be  made  before 
or  at  the  time  the  judgment  is  pronounced.  After  having  pronounced 
final  judgment  the  courthas  no  jurisdiction  to  enter  upon  an  inquirjc 
concerning  the  character  of  the  property,  and  make  an  order  for  its  de- 
struction, lb, 

• 

14.  Renting  Room  for  Gaming,  Purposes. — Evidence. — SkatuU, — It  shall  be 
sufficient  evidence  of  the  fact  that  a  building  or  room  was  rented 
for  the  purpose  of  gaming  if  gaming  is  actually  carried  on  therein 
with  the  knowledge  of  the  owner,  or  under  such  circumstances  that 
he  has  good  reason  to  believe  that  his  room  is  being  so  used,  and 
takes  no  reasonable  steps  to  restrain  the  occupant  from  continuing  the 
unlawful  use.  Section  2079,  R.  S.  1881.  Hence  direct  evidence  to 
prove  that  there  was  a  specific  agreement  or  intent  on  the  part  of  the 
lessor  and  his  lessee  at  the  time  he  leased  the  room  that  it  was  to  be 
used  for  the  purpose  of  gaming,  is  unnecessary.         Voghl  v.  Stoic,  $58 
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15.  Same. — Burden  of  Pi'oof, — SiahUory  Presumption  Affecting. — Qynslilutum" 
cdity  of  Statute. — While  statutes  which  undertake  to  make  proof  of 
certain  facts  absolute  or  conclusive  of  guilt  are  unconstitutional, 
those  which  merelj  declare  statutoxy  presumptions  affecting  the 
burden  of  proof,  are  valid.  lb. 

16.  Same. — Evidence. — Competehcy  of. — ^Any  evidence  which  tends  to  prove 
that  gaming  is  actually  curried  on  in  the  room,  and  that  the  lessor 
knows,  or  has  good  reason  to  believe  that  it  is  being  carried  on  and 
suffered  by  his  lessee,  is  competent  as  tending  to  prove,  or  raise  a  pre- 

'  sumption,  that  the  room  is  rented  for  the  purpose  of  gaming.  lb. 

17.  Same. — Evidence  that  it  was  generally  reputed  that  the  room  was 
kept  as  a  gambling  room,  and  that  the  lessee  who  had  been  iiKlicted 
had  pleaded  guilty  to  the  charge  of  keeping  a  room  in  which  gam- 
bling was  permitted  while  occupying  the  lessor's  room,  was  competent 
as  tending  to  raise  an  inference  that  the  lessor,  who  was  engaged  in 
business  near  by,  in  the  same  community  with  the  lessee,  knew  of  the 
facts.  lb. 

18.  Same. —  Use  by  Tenant  (^  Room  for  Unlawful  Parpoee,-^  Remedy  of  Landlord. 
— The  mere  fact  that  a  tenant  uses  premises  for  an  unlawful  purpose 
does  not,  of  itself,  avoid  the  lease;  but  the  landlord  may  apply  to 
a  court  of  equity  to  restrain  the  tenant  and  to  avoid  or  forfeit  the 
lease.  76. 

19.  Forgery. — Indictment. — Forged  Instrumeni. —  When  Need  not  be  Set  Out  in 
Hose  verba. — Where  an  instrument  alleged  to  be  forged  is  lost,  de- 
stroyed, in  the  hands  of  the  defendant,  or  its  whereabouts  are  un- 
known to  the  grand  jury  returning  the  indictment,  such  instrument 
need  not  be  set  out  %n  hcee  verbaj  but  it  is  sufficient  to  set  out  the  sub- 
stance and  describe  the  instrument,  and  state  the  reason  why  the  grand 
jury  are  unable  to  set  it  out  in  kcBcverbou  State  v.  QiUahanf  S64 

20.  Same. — Forged  Inatrument. — Reasons  for  not  Setting  out  in  Hcbc  Verba. 
— Staiement  of  Diitjunctively.'^The  statement  of  two  reasons  laid  in  the 
disjunctive  why  the  forged  instrument  is  not  set  out  in  hoc  verba  does 
not  render  the  indictment  bad,  such  averments  not  relating  to  the 
statement  of  the  charge,  or  the  definition  of  the  offence.  lb. 

21.  Kidnapping.  —  Staiute. —  Exceptions. —  An  indictment  for  kidnapping 
based  upon  section  1915,  K.  S.  1881,  which  defines  the  ofience  as  fol- 
lows: "Whoever  kidnaps  or  forcibly  or  fraudulently  carries  off  or 
decoys  from  his  place  of  residence,  or  arrests  or  imprisons  any  per- 
son with  the  intention  of  having  such  person  carried  away  from  his 
place  of  residence  unless  it  be  in  pursuance  of  the  laws  of  this  State 
or  of  the  United  States,  is  guilty  of  kidnapping,''  etc.)  must  in  addi- 
tion to  alleging  the« unlawful  and  felonious  character  of  the  acts  with 
which  the  defendant  is  charged,  negative  the  exceptions  in  the  stat- 
ute, and  allege  that  the  acts  were  not  done  in  pursuance  of  the  laws  of 
this  State  or  of  the  United  States.  State  v,  Kimmeilingj  S82 

22.  Same. — Exception  in  Statute. — Averment  in  Negation  of. — Insufficiency. — 
An  averment  in  the  indictment  that  the  defendant  carried  away  from 
her  residence  the  person  named,  "  not  then  and  there  having  estab- 
lished a  claim  upon  her  according  to  the  laws  of  the  State  of  In- 
diana or  the  United  States,"  is  not  the  equivalent  of  that  required 
by  the  statute.  lb. 

DAMAGES. 

See  Assault  and  Battery,  3;  Attorney  and  Client,  5;  Ck>NTBAer, 
15 ;  Drainage,  9 ;  Easement,  2 ;  Eminent  Domain,  5 ;  Beal  Estate, 
Action  to  Recover,  3 ;  Replevin,  3. 

DEBTOR  AND  CREDITOR 
See  Slander,  2. 
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DECEDENTS'  ESTATES. 

1,  Widow's  Claim. — Petition. — Pfesuvkption  as  to  Chastity. — A  widow  in  her 
petition  to  have  the  distributive  Bhare  of  the  fuqds  in  the  hands  of 
the  administrator  set  off  toiler,  need  not  aver  tliat  she  has  not  de- 
serted her  husband  and  that  she  was  not  living  in  adultery  at  the 
time  of  his  death.  Chastity  is  presumed  in  the  absence  of  averments 
and  proof  to  the  contrary.  In  such  action,  the  petition  is  sufficient 
if  it  apprises  the  administrator  of  the  nature  of  the  claim,  and  is 
sufficient  to  bar  another  action  for  the  same  demand. 

Skeitffood  v.  Thomasson,  541 

2.  Same. — Trial  by  Jury. — Where  an  application  is  made  for  an  order 
upon  an  administrator  to  pay  over  a  sum  of  money  out  of  a  fund 
which  remains  in  his  hands  for  distribution  to  one  who  claims  as 
distributee,  no  jury  is  allowable.  In  such  case  it  is  the  duty  of  the 
court  to  hear  the  proof,  and  after  determining  who  is  entitled  to  the 
fund  to  order  it  paid  to  the  parties  proving  their  titles  to  their  re- 
spective shares.  lb. 

8»  Same, —  Widow. —  Witness. — In  a  suit  by  a  widow  against  the  admin- 
istrator of  her  deceased  husband  to  recover  her  share  of  the  fund 
which  remains  in  his  hands  for  distribution,  the  widow  is  a  compe- 
tent witness.  lb. 

DECLARATIONS. 

See  Evidence,  11. 

DEED. 
See  Conveyance,  1 ;  Real  Estate,  2;  Tax  Sale,  1. 

DEFAULT. 
See  Bbcoonizance. 

DEMAND. 
See  RBPLEViNy  4,  5. 

DEPOSITION. 

1,  Betakina  qf  After  BeversoU  of  Cause. — Suppression. — Where,  after  the 
reversal  of  a  judgment  because  of  error  in  suppressing  parts  of  the 
depositions  of  certain  witnesses  taken  by  the  appellant,  the  appel- 
lant, without  an  order  of  court,  takes  again  the  depositions  oi  the 
same  witnesses,  it  is  not  error  to  suppress  the  second  set  of  deposi- 
tions, the  appellant  having  refused,  to  accept  the  permission  of  the 
court  to  read  either  the  first  or  second  set,  but  not  both. 

SeoU  V.  ScoU,  66 

2.  Notice. — Sufficiency  of.—X  deposition  will  not 'be  suppressed  on  the 
ground  tKat  the  notice  was  insufficient,  if  the  notice  given  secured 
the  attendance  of  all  the  parties  at  the  proper  place  and  time. 

Long  V.  Straus.  84 

8.  Same. — Pendency  of  Appeal. — Depositions  to  preserve  testimony  may 
be  taken  at  any  time,  and  the  fact  that  the  case  is  pending  on  appeal 
does  not  deprive  the  parties  of  this  right.  lb. 

DESCRIPTION. 
See  Dbainaob,  2,  7 ;  Mortgage,  3,  4,  7 ;  Real  EflTATE,  2. 

DISCRETION. 
See  Poor  Person,  1. 

DITCH. 
See  Drainage,  2  to  6,  8  to  11. 
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DRAINAGE. 

See  County  Cohmissionisbs,  3 ;  Special  Finding,  3. 

X  AppeaL — Amendment  of  Pelilion. — Upon  an  appeal  in  a  drainage  pro- 
ceeding, begun  before  the  board  of  commiBsioners,  it  is  in  the  discre- 
tion of  the  circuit  court  to  permit  an  amendment  of  the  petition. 

MeityY.  Marsh,  IS 

%  Same, — Location  of  Ditch, — Description. — Under  the  statute,  section  4286, 
B.  S.  1881,  a  particular  description  of  the  location  of  the  proposed 
ditch,  or  drain,  is  not  required.  The  petition  is  sufficient  if  it  con- 
tains a  general  description  of  the  proposed  starting  point,  route,  and 
terminus  of  the  ditch.  lb, 

•3.  Same. — County  Commissioners. — Remonstrance, — AppeaL — All  grievances 
growing  out  of  the  establishment  and  construction  of  a  public  ditch 
should  be  presented  to  the  board  of  commissioners,  and  settled  in  that 
tribunal.  The  aggrieved  parties  may  remonstrate  before  the  board 
against  the  report  of  the  viewers,  or  reviewers,  and  where,  having  op- 
portunity to  nle  their  remonstrances,  they  fail  to  do  so,  the  circuit 
court  may  properly  refuse  to  allow  them  to  be  filed  on  appeal.       lb. 

4.  Same.-  ^ Appeal. — Motion  for  Judgment. — Where,  on  such  appeal,  there 
is  no  issue  for  trial,  it  is  not  error  for  the  court,  the  question  of  the 
jurisdiction  of  the  board  having  been  disposed  of,  to  sustain  the  ap- 
pellee's motion  for  judgment  establishing  the  ditch,  on  the  petition, 
report  of  viewers,  etc.  lb. 

5.  Assessments. — Drainage  Commissioner's  Notice. — Where  an  assessment  for 
the  construction  of  a  ditch  has  been  approved  and  confirmed  by  the 
court,  the  failure  of  the  drainage  commissioner  to  give  notice  "  as  soon 
as  may  be''  after  he  was  appointed,  as  required  by  section  5,  act  1883, 
can  not  be  set  up  in  bar  of  an  action  against  one  of  the  original  par- 
ties to  the  proceeding.  The  assessment  as  approved  and  confirmed 
by  the  court  constitutes  a  lien  on  the  land  assessed  at  the  date  of 
filing  the  petition,  except  where  lands  are  omitted  in  the  petition  and 
afterwards  assessed  and  reported  by  the  commissioners. 

Kennedy  v.  State,  ex  rel.,  SS9 

6.  Same. — Pleading. — Complaint. — Jurisdiction. — In  such  action,  where  the 
complaint  alleges  the  filing  of  the  petition,  the  giving  of  notice,  the 
reference  to  the  commissioners  of  drainage,  and  the  approval  of  their 
report,  the  jurisdiction  by  the  court  of  the  subject-matter  is  suffi- 
ciently shown  although  the  verification  of  the  original  petition  in  the 
drainage  proceeding  is  not  alleged.  lb. 

7.  Insufficient  Description  of  Property  Assessed. — Reformation. — A  drainage 
commissioner,  on  a  showing  that  in  the  original  petition  there  was  an 
insufficient  description  of  the  property  upon  which  the  assessment 
was  levied,  is  entitled  to  have  the  description  so  corrected,  or  re- 
formed, as  to  make  the  assessment  efiective. 

SiaUy  ex  rel.,  v.  Smith,  SOS 

8.  Ditch  Assessments. — Delinquency. — Tax  Sale. — Purchaser's  Lien. — A  ditch 
tax,  for  which  a  certificate  had  been  issued,  was  pluced  upon  the  tax 
duplicate,  under  section  4305,  R.  8^  1881,  in  August,  1883,  at  which 
time  the  State  and  county  taxes  against  the  land  were  delinquent. 
In  the  December  following  the  owners  of  the  land  paid  the  delinquent 
State  and  county  taxes,  but  failed  to  pay  the  ditch  tax  ;  whereupon 
the  land  was  advertised  and  sold  for  the  ditch  assessment. 

Heldf  that  the  ditch  tax,  which  was  due  immediately  upon  the  issuance 
of  the  certificate,  became  delinquent  upon  the  first  Monday  of  No- 
vember, 1883,  and  that  the  sale  transferred  to  the  purchaser  the  lien 
of  the  tax.  ddlen  v.  StratuSy  S40 

9.  Same. — Damages. — In  such  case  the  purchaser  is  entitled  to  a  decree 


616  INDEX. 

for  the  sale  of  the  land  to  satisfy  the  lien,  the  amount  of  taxes  subse- 
quently paid,  with  the  statutory  interest  and  penalty.  /6. 

10.  Bepair  of  Drains, — AUoimerUs  to  Land"  Owners. — iSUUuie  Construed. — Under 
section  2  of  the  act  entitled  *'  An  act  prohibiting  the  obstruction  of 
ditches  or  drains,  providing  a  method  of  keeping  them  in  repair/'  etc. 
(Acts  1889,  p.  53),  it  is  the  duty  of  the  county  surveyor  to  allot  to 
each  tract  oi  land  benefited  by  a  ditdh  constructed  before  its  passage 
the  portion  of  the  ditch  which  in  his  judgment  the  owner  of  such 
land  should  keep  in  repair,  except  in  cases  where  an  allotment  has 
been  made  by  reviewers.  Allotments  made  by  the  viewers  may  be 
ignored  by  the  surveyor,  such  allotments  not  having  been  excepted 
from  the  operation  of  the  act.  Wheatley  v.  Romaek,  4^0 

11.  Establishment  of  Ditch. —  What  Must  be  Shown. — The  statute  providing 
for  the  establishment  of  a  ditch,  does  not  require  that  a  proposed 
ditch  shall  be  of  public  utility,  benefit  highways  and  promote  pub« 
lie  health,  for  if  it  will  accomplish  any  one  of  these  things,  the  peti- 
tioners have  a  right  to  have  it  established,  and  if  its  construction  will 
specially  benefit  lands  in  the  vicinity,  the  cost  of  constructing  it  may 
be  assessed  against  the  lands.  Perkins  v.  Hayward,  44$ 

12.  Inadequacy  of  OrigiTud  Assessment. — Beassesment  of  Bcti^Us, — In  case  the 
original  assessment  of  benefits  made  in  a  drainage  proceeding,  insti- 
tuted under  the  act  of  April  6th,  1885,  proves  inadequate  to  complete 
the  work,  it  is  competent  for  the  court,  upon  due  petition  and  notice, 
to  refer  the  matter  to  the  commissioners  of  drainage,  or  if  they  be  for 
any  reason  incompetent  to  act,  to  new  commissioners,  for  the  purpose 
of  reassessing  benefits,  in  order  to  complete  the  work,  or  pay  the  def- 
icit in  case  the  work  has  been  completed.  Rogers  y.  Voorhees^  4^9' 

DUE  PKOCESS  OF  LAW. 
See  Pleadiko,  9. 

EASEMENT. 

1.  Surface  Waier. — Rights  of  Adjacent  Owners. — A  land-owner,  who  by 
means  of  ditches  and  drains  concentrates  surface  water,  and  by  that 
n^eans  carries  it  where  it  was  not  accustomed  to  flow,  and  discharges 
it  on  a  lower  land- owner,  is  liable  for  the  payment  of  the  damage 
caused  thereby.  WeddeU  v.  JBdpner,  315 

2.  Same. — Damages. — In  such  case  the  plaintiff  is  entitled  only  to  com- 
pensatory damages.  Ih. 

3.  Right  of  Way. — Grant  of.—Ownerskip  of  StreamSy  Etc.  —  The  grant  of  a 
right  of  way  to  a  railroad  company  being  the  grant  only  oi  an  ease* 
ment,  the  owner  of  the  fee  remains  the  owner  of  springs,  streams, 
and  minerals.  Subject  to  the  use  of  the  right  of  way,  he  may  make 
all  lawful  use  of  the  land.  Smiih  v.  HoUoway,  $89 

4.  Same. — Parol  Reservation  of  Waier  Right. — Statute  of  Frauds. — A  parol 
agreement  reserving  to  the  grantor  the  right  to  use  the  water  of  a 
stream  which  runs  across  the  land  eranted  for  the  purpose  of  a 
road,  is  not  void  under  the  statute  of  frauds;  the  right  to  the  water 
remaining  in  the  grantor,  he  is,  by  the  agreement,  but  confirmed  in  his 

^        existing  legal  right.  i(. 

EJECTMENT. 

See  Beal  Estate,  Action  to  Bbcoveb. 

EMINENT  DOMAIN. 

1.  Public  Highway. — Appropriation. — Compensation  (^  Abutting  Oumer. — The 
owner  of  land  abutting  on  a  public  highway  has  a  special  private  in- 
terest in  the  land  upon  which  the  highway  is  located  which  can  not  be 
appropriated  without  compensation.  Kinoaid  v.  IndianapoliSf  etc.,Co.,S77 
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2.  Same. — CowUy  CommiMumen. — License  to  Natural  Gas  Company  to  Lay 
Pipes. — Brivate  Properly  Rights. — A  license  granted  by  the  board  of  com- 
missioners to  a  gas  company  to  lay  a  line  of  pipes  in  a  public  highway 
is  effectual  to  convey  the  right  of  the  county  to  such  highway,  but  it 
does  not  affect  private  property  rights.  lb* 

3.  Same. — Highvxiy. —  ike  for  Other  than  Highway  Purposes. — Addiiu^nal 
Burden. — The  appropriation  of  land  for  a  rural  highway  entitles  the 
local  officers  to  use  it  only  for  highway  purposes.  A  use  for  any 
other  than  a  legitimate  highway  purpose  is  a  taking,  within  the 
meaning  of  the  (institution,  since  it  imposes  an  additional  burden 
upon  the  land.  lb. 

4.  Same. — Laying  Qas  Pipes, — The  laying  of  gas  pipes  in  a  suburban  road 
is  the  imposition  of  an  additional  burden,  and  compensation  must  be 
made  to  the  abutting  owner.  lb. 

6.  Same. — Public  Policy. — Injunction. — Damages, — Where  a  gas  company, 
on  the  faith  of  a  license  from  the  board  of  commissioners,  expends 
large  sums  of  money  in  laying  its  line  of  pipe  in  a  public  highway, 
and  a  large  number  of  citizens  acquire  rights  upon  the  faith  of  the 
successful  prosecution  of  the  enterprise,  an  abutting  owner  who,  with 
knowledge  of  the  facts,  stands  by  without  objection  until  the  com- 
pletion of  the  main  line  and  system,  can  not  interfere  by  injunction 
to  tlie  serious  impairment  of  the  rights  of  the  company  and  the  pub- 
lic, but  must  seek  his  remedy  at  law,  in  an  action  for  damages.      lb, 

ENDORSEMENT. 
See  Pbomissoby  Note,  2. 

ESTOPPEL. 
See  Corporation,  5 ;  Mortgage,  8,  9. 

1.  Who  May  Take  Advantage  of. — ^One  who  insists  upon  the  acts  of  an- 
other as  working  an  estoppel,  must  show  that  he  acted  upon  the 
same  and  was  influenced  thereby  to  do  some  act  which  would  result 
in  an  injury  if  the  other  is  permitted  to  gainsay  or  deny  the  truth  of 
what  he  did.  Chaplin  v.  Bakery  385 

2.  Bepreseniatixms. — Subsequent  DeniaL — It  is  not  necessary  in  order  to 
create  an  estoppel  that  the  person  who  makes  the  representations 
upon  which  another  acts,  should,  at  the  time  of  making  them,  intend 
to  defraud  the  person  to  whom  they  were  made,  for  the  fraud  consists 
in  subsequently  attempting  to  gainsay  or  deny  the  representations  to 
the  injury  of  the  persons  who  acted  upon  them.      Maxon  v.  Lane,  69S 

EVIDENCE. 

See  Attorney  and  Client,  3  to  5;  Criminal  Law,  8  to  10, 14  to  17; 
Fraudulent  Convey anob,  1,  3;  Insurance,  3;  Municipal  Cor- 
poration, 1,  2, 12;  Office  and  Officer,  3;  Prachce,  1 ;  Promis- 
sory Note,  1;  Recognizance,  2;  Replevin,  5;  Slander,  1  to  3, 
5,  6 ;  Statute  of  Frauds  ;  Supreme  Court,  1,  3,  4 ;  Will,  3. 

1.  Erclusion  of. — Where  offered  evidence  is  at  all  material,  and  is  rele- 
vant, it  is  error  to  exclude  it ;  and  this  error  will  be  available  for  re- 
versal except  in  cases  where  it  clearly  appears  that  the  exclusion 
works  no  harm.  Cdglazier  v.  Colglazier^  196 

2.  Objection  to. — Must  be  Specific. — No  question  is  presented  by  an  objec- 
tion that  offered  evidence  is  **  incompetent,  irrelevant  and  immate- 
rial.''   The  objection  must  be  specific. 

Cincinnati^  etc.f  R.  W.  Co.  v.  Howard,  B80 

3.  Stxme, — Examination  of  Parties. — Admimitm  in  Evidence  of  Answers  to  Tn^ 
terrogaiories. — Objection  of  Irrelevancy. — The  plaintiff  having  the  right 
to  introduce  in  evidence  the  answers  to  questions  propounded  to 
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the  defendant  (section  359,  R.  S.  1881),  the  defendant  can  not  com- 
plain of  their  introduction  on  the  ground  of  irrelevancy,  since  if  the 
inUrrogatories  are  irrelevant  he  should  move  their  rejection,  and  if 
the  anmoers  are  irrelevant  the  fault  is  his  own.  Jh. 

4.  AdmissihUiiy. —  Question  of. —  Improper  JVetentaiion.  —  No  question  is 
presented  as  to  the  admission  of  evidence  where  it  does  not  appear 
irom  the  record  how  the  evidence  was  given — whether  it  was  in  re- 
sponse to  a  question  or  was  volunteered — or  what  objection  was  made. 

Cfdnm  V.  Fagan,  304 

b.  JPoart  of  not  in  Record. — Effect  of  <u  to  Evidence  ObjeeUd  to, — Where  all 
the  evidence  is  not  in  the  record,  all  reasonable  intendments  will  be 
indulged  in  favor  of  the  ruling  of  the  trial  court  as  to  the  admission 
of  evidence.  Under  such  circumstances,  if  the  evidence  objected  to 
would  have  been  admissible  under  anj  possible  contingency,  the  Su- 
preme Court  will  not  hold  that  available  error  has  been  committed. 

Perkins  v.  Hayward,  445 

6.  Testimony  by  Compariaon  of  Signature. — Non-Erpert  Witnesses, — Oross-Ex- 
amincUion. — Where  the  genuineness  of  a  signature  to  a  bond  in  suit 
is  in  dispute,  papers  not  in  evidence  in  the  cause  nor  admitted  to  be 
genuine  can  not  be  used  for  making  comparisons  between  the  sig- 
natures thereto  and  the  signature  whose  genuineness  is  disputed,  and 
it  is  not  error  to  refuse  to  allow  the  plaintiff  to  cross-examine  the  de- 
fendant's witnesses,  who  are  not  experts,  and  who  have  not  referred 
to  the  papers  in  their  direct  examination,  with  reference  to  the 
genuineness  of  the  signatures  to  such  papers. 

White  Soffing  Machine  Go.  v.  Gordon^  4^B 

7.  Same, — Microscopic  Enlargement  <f  Signature, — InadmissibHity  cf. — It  is 
not  error  to  refuse  to  submit  to  the  jury  for  inspection  a  microscopic 
enlargement  of  a  disputed  signature,  where  the  original  is  in  court 
and  where  it  is  not  proposed  to  compare  it  with  enlarged  copies  of 
signatures  admitted  to  be  genuine.  Ih. 

8.  Same. — Jury. — Incompetency  of  Testimony, — A  witness,  shown  to  be 
acquainted  with  another's  handwriting,  may  refer  to  the  papers  in 
his  possession  known  to  be  in  the  writing  of  another,  for  the  pur- 
pose of  refreshing  his  memory  before  testifying,  but  such  papers,  the 
signatures  to  which  not  having  been  admitted  to  be  genuine,  are 
not  competent  testimony  to  go  to  the  jury.  lb. 

9.  Conversation  Between  Third  Person  in  Absence  of  Party. — Inadmissibility. — 
Evidence  of  a  conversation  between  third  persons  in  the  absence 
of  a  party,  is  not  admissible  against  the  latter.      Tobin  v.  Young,  607 

10.  Same, — Exclusion  of. — Where  questions  are  not  asked  a  witness,  there 
is  no  available  error  in  excluding  offered  testimony.  lb. 

11.  Same. — Self-Serving  Declarations. — Written  statements  made  by  a  third 
person  through  whom  a  party  claims,  are  inadmissible  against  the 
opposite  party,  if  made  without  his  knowledge.  Self -serving  declar- 
ations are  not  competent  as  a  general  rule.  /6. 

12.  Same, — Effect  of  Admissions. — Instruction. — ^It  is  not  error  to  refuse  to 
instruct  the  jury  as  to  what  effect  shall  be  given  to  admissions  of  a 
party.  lb. 

13.  Admission  of  without  Objection. — Where  evidence  is  admitted  without 
objection  error  can  not  be  predicated  upon  such  admission. 

Poole  V.  McOtffum,  583 

EXAMINATION  OF  PARTY. 
See  Evidence,  3. 
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EXCESSIVE  DAMAGES. 
See  New  TRiAii,  1. 

EXECUTION. 
See  County  Clerk. 

EXECUTIVE  APPOINTMENT. 
See  Office  and  Officeb. 

EXHIBIT. 
See  Judgment,  2;  Mortgage,  3. 

EXPERT  AND  OPINION  EVIDENCE. 
See  BAiiiROAD,  1, 15. 

FEES  AND  SALARIES. 
See  County  Commissioners,  1. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  4. 

FENCE. 
See  Highway  ;  Railroad,  2, 13, 14. 

FORECLOSURE. 
See  Mortgage,  4  to  9 ;  Tax  Sale,  4. 

FORFEITURE. 
See  Recognizance;  School  Lands. 

FORGERY. 
See  Criminal  Law,  19,  20. 

FORMER  ADJUDICATION. 
See  Replevin,  4 ;  Vendor  and  Purchaser,  2. 

FRAUD. 

8ee  Estoppel  ;  Insurance,  6 ;  Judgment,  3 ;  Township,  4,  5 ;  Vendor 

AND  Purchaser,  3. 

FRAUDULENT  CONVEYANCE. 

See  Slander,  2. 

1.  Hud)and  and  Wife. — TUU  to  Property  Transferred, — Evidence. — A  wife 
brought  an  action  against  a  constable  and  the  creditors  of  her  hus- 
band to  recover  the  possession  of  personal  property  taken  under  ex- 
ecution against  the  husband.  The  theory  of  the  defendants  was  that 
any  title  which  the  plaintiff  had  to  the  property  was  acquired  through 
her  husband  in  fraud  of  his  creditors. 

Hddf  that  it  was  competent  for  the  defendants  to  prove  that  a  certain  v 
mare — part  of  the  property  levied  upon — was  kept  in  a  stable  which 
was  under  the  control  of  the  husband  as  tenant. 

Laird  v.  Davidson,  4^9 

2.  Same. — Husband  and  Wife. — Loan. — Promissory  Note  for. — Preference  of 

Wife. — From  whatever  source  the  wife  acquired  money,  so  that  its 
acquisition  was  not  tainted  with  bad  faith,  she  had  a  right  to  loan  it 
to  her  husband  and  take  his  promissory  note  therefor;  and,  when  in 
failing  circumstances,  he  had  a  right  to  prefer  her  to  the  exclusion  of 
other  creditors.  IB, 

3.  Same, —  Civil  Action. —  Evidence. —  Preponderance. — In  a  civil  action, 
whenever  the  plaintiff  has  a  preponderance  of  evidence  in  his  favor 
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as  to  any  fact  as  to  which  he  has  the  onusj  he  is  entitled  to  have 
that  fact  found  in  his  favor.  Ib» 

FRAUDULENT  EEPRESENTATIONa 
See  Pleading,  10. 

GAMING. 
See  GRiMiNAii  Law,  11  to  18. 

GAMING  IMPLEMENTS. 
See  Criminal  Llw,  11  to  13. 

GA.RNISHMENT. 
See  CoBPORATiON,  6. 

GAS  COMPANY. 
See  CoBFOBATioN,  1,  2 ;  Eminent  t>0MAa(. 

GOVERNOR'S  COMMISSION. 
See  Office  and  Offices,  2,  4, 5. 

GRADED  SCHOOL. 
See  Township,  1,  ^. 

•      GUARDIAN  AND  WARD. 
See  County  Commibsionebs,  2. 

Beport  and  Inventory. — Citalion  of  CowL — Notice. — Upon  the  failure  of  a 
guardian  to  comply  with  an  order  of  the  court  requiring  him  to  make 
a  report  and  file  an  inventory  ingtanterj  a  citation  was  issued  com- 
manding him  to  do  so  within  three  days,  but  after  the  citation  was 
issued  there  was  a  delay  of  twelve  days  before  any  further  action 
was  taken  by  the  court ;  and  at  the  end  of  that  time,  the  guardian 
having  disregarded  the  order  of  the  court,  his  successor  was  appointed. 

Held,  that  it  can  not  be  objected  by  the  guardian  that  the' notice  was  in- 
sufficient. A  guardian  is  re(^uired  by  the  statute  (section  2521,  R.  S. 
1881 )  to  file  an  inventory  of  his  warcl's  estate  within  three  months  after 
his  appointment,  and  upon  his  failure  to  do  so  the  court  may  sum- 
marily remove  him  and  appoint  his  successor.  Ez  I\irle  CoUxngkam,  250 

GUARDIAN'S  REPORT. 
See  GuABDiAN  and  Ward. 

HARMLESS  ERROR. 
See  Criminal  Law,  4. 

HIGHWAY. 

See  Eminent  Domain. 

Nam, — Removal  of  Fence. — Notice. — Ir^unction. — The  statute  (section  5030, 
R.  S.  1881)  requires  the  supervisor,  when  a  public  highway  shall 
have  been  laid  out  through  any  inclosed  land,  to  give  sixty  days' 
notice  in  writing  to  the  owner,  or  occupant,  to  remove  the  fence;  but 
such  owner,  or  occupant,  shall  not  l>e  compelled  to  remove  the  fence 
between  the  1st  day  of  April  and  the  Ist  day  of  November.  Hence, 
a  notice  given  on  the  21st  day  of  March  is  insufficient,  the  owner 
being  entitled  to  sixty  days'  notice,  independent  of  the  time  inter- 
vening between  the  1st  day  of  April  and  the  1st  day  of  November; 
and  a  supervisor  proceeding  upon  such  insufficient  notice  to  remove 
the  fence  on  the  1st  of  November,  may  be  eujoined. 

Oonley  v.  QrovCj  208 

HUSBAND  AND  WIFE. 

See  FRAUDUiiBNT  CoNVBYANCE,  1,  2;  Principal  and  Subety,  7. 
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IMPEACHMENT  OF  WITNESa 

See  Slander,  4,  6. 

IMPOUNDING  ANIMALS. 

See  Animals,  2. 

INDICTMENT. 
See  Cjuminal  Law,  19  to  22. 

INFORMATION. 
See  Criminal  Law,  5. 

INJUNCTION.  I 

See  Eminent  Domain,  5 ;  Highway;  Tax  SaiiE^  1. 

INSANE  PERSON. 
See  CoNTETANOB,  1 ;  CouNTT  Commissioners,  2. 

INSTRUCTIONS  TO  JURY. 

8ee  Evidence,  12 ;  Intoxicating  Liquor,  2:  Jury,  2:  Munigifal  Coi^ 
PORATION,  14 ;  Railroad,  10  to  12 ;  Special  verdict,  2. 

To  be  Oontidered  as  a  Whole.^£Ul  of  Exceptions. — Instructions  most  be 
considered  as  a  whole,  and  if  sought  to  be  reviewed  in  the  Supreme 
Court  they  must  be  brought  into  the  record  bj  a  bill  of  exceptions, 
or  signed  by  the  judge,  and  filed  as  part  of  the  record. 

Clanin  v.  Fa^riy  SO4  ^ 

INSURANCR 

1.  Pclicy, — Condition  Avoiding, — "  Vaeani  or  Unoeeupied" — The  policy  of 
insurance  upon  a  dwelling-house  was  conditioned  to  be  void  if  the 
house  should  become  "  vacant  or  unoccupied."  The  tenant  moved 
out  of  the  building  on  the  26th  day  of  March.  After  her  removal 
the  parties  to  whom  the  owner  had  pi-eviously  rented  it  made  certain 
repairs  on  the  premises,  intending  to  move  into  the  house  on  the  1st 
day  of  April.  On  the  30th  day  of  March,  the  day  the  repairs  were 
completed,  the  prospective  tenants  put  some  hay  into  the  loft  of  a 
stable  on  the  premises,  and  buried  some  potatoes  on  the  lot  near  the 
house.  The  dwelling  was  destroyed  by  fire  on  the  31st  day  of  March. 
It  was  unoccupied  when  burned,  and  the  only  articles  in  it  were  some 
planes  left  after  the  completion  of  the  repairs. 

Held,  that  the  house  was  vacant  within  the  meaning  of  the  condition  of  the 
policy,  and  that  the  policy  was  void.    Continental  Ins,  Co,  v.  Kyle,  1S£ 

2.  Action  on  Policy, — Notice  of  Loss, — QvLesiion  of  Fact  for  Jury. —  VerdicL — 
Judgment  non  Obstante  Veredicto, — Where  the  policy  of  ire  insurance 
sued  on  provides  that  the  assured  shall  '*  render  a  particular  account 
of  the  loss  "  as  soon  after  the  fire  as  possible,  it  is  a  question  of  fact, 
to  be  determined  by  the  jury  from  all  the  evidence,  whether  the  ac- 
count of  the  loss  was  sent  as  soon  as  possible ;  and,  hence,  in  an  ac- 
tion on  a  policy  for  the  loss  of  lumber  destroyed  by  fire,  where  the  i 
evidence  showed  that  the  assured  was  a  very  large  manufacturing 

company,  with  many  departments ;  that  it  was  assured  in  many  com-  | 

panics,  and  that  the  president  of  the  company,  whose  duty  it  was  to  | 

make  out  the  detailed  statement  of  the  loss,  was  absent-^  portion  of  ; 

the  time  between  the  date  of  the  fire  and  proof  of  loss,  the  company,  .       | 

a  general  verdict,  supported  by  evidence,  having  been  returned  for  j 

the  assured,  was  not  entitled  to  judgment  non  obstante  veredicto  merely 
because  the  particular  account  of  the  loss  was  not  sent  to  the  com- 
pany until  almost  two  months  after  the  fire  occurred. 

Western  Assurance  Co.  v.  Studebaker,  eic.,  Co.,  176     * 

3.  Same, — Lumber  Destroyed. —  Value.-- How  I>etermvned.--Conirael  for  ISiiT' 
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cluue  of. — InadmimbllUy  of. — The  value  of  the  lumber  destroyed  must 
be  determined  by  its  market  value  at  the  time  and  place  destroyed. 
A  contract  by  the  assured  for  ther  purchase  of  lumber  to  be  cut  in 
another  State,  to  be  delivered  in  the  future,  is  not  admissible  for  the 
purpose  of  showing  the  market  price  of  dry  lumber  destroyed.      lb. 

4.  Action  on  Policy. — Proof  of  Loss. —  Waiver. -^W here  an  insurance  com- 
pany, after  being  notified  by  the  insured  of  the  loss,  obtains  posses- 
sion of  the  policy  and  refuses  to  pay  or  adjust  the  loss,  and  so  notifies 
the  insured,  proof  of  loss  is  Waived  by  the  company,  and  it  is  estopped 
to  set  up  the  failure  to  furnish  proof  as  a  breach  of  the  policy. 

Norwich  Union  F.  Ins.  SodUy  v.  GirtoUf  SI? 

5.  Same. — Compromise. — Fraud. — Settlement  must  be  Rescinded  before  SuiL — 
Where  a  compromise  is  efiected  on  an  insurance  policy,  and  a  receipt 
in  full  executed,  and  the  policy  surrendered,  while  the  settlement 
stands  unrescinded,  although  it  ma^  have  been  obtained  by  fraud,  no 
action  can  be  maintained  on  it.  The  insured  must  at  least  rescind, 
or  offer  to  rescind,  and  tender  back  the  money  received  on  the  contract 
or  settlement,  before  he  can  bring  his  suit.  2b. 

6.  I\'Oof  of  Loss. — Requirement  in  Policy  as  to. — DvJby  of  Assured. — The  re- 
quirement in  a  policy  of  insurance  that  particular  proof  of  loss  shall 
be  made  under  oath  as  soon  as  possible,  imposes  upon  the  insured  the 
duty  of  making  such  proof  within  a  reasonable  time  and  without 
unnecessary  delay.  Baker  v.  German  F.  Ins.  Co.,  4^0 

7.  Same. — Time  of  Making  Proof. — Question  of  Ijow. — Where  there  is  no 
dispute  as  to  the  facts,  whether  the  requirements  of  the  policy  as  to 
time  of  making  proof  have  been  complied  with,  is  a  question  of  law 
for  the  court.  /6. 

8.  Same. — Delay. — Non-Compliance  with  Conditions  of  PoHcy. — An  unex- 
plained delay  of  three  months  and  nineteen  days  after  the  fire,  in 
making  the  particular  proof  of  loss,  is  unreasonable,  and  is  not  a 
compliance  with  the  conditions  of  the  policy.  lb, 

9.  Same. — Complaini.' — Conditions  Precedent. — In  a  complaint  to  recover 
upon  a  policy  of  fire  insurance,  it  must  affirmatively  appear  that  all 
conditions  precedent  to  a  right  of  recovery  have  been  complied  with 
by  the  insured,  or  an  excuse  for  non-performance  or  a  waiver  of  such 
conditions  must  appear,  in  order  that  the  complaint  may  be  held 
sufficient.  lb. 

10.  Same. — Occupancy  cf  Building. —  Warranty. — A  statement  inserted  in  the 
face  of  the  policy  that  the  building  insured  is  "occupied  as  a  hotel, 
with  bar  and  billiard -room  attached,"  constitutes  an  express  warranty 
that  the  building  is  so  occupied  at  the  time  the  policy  is  issued,  and 
the  fact  that  it  was  not  so  occupied  at  the  time  the  policy  was  is- 
sued, but  was  occupied  instead  by  a  saloon,  constitutes  a  defence  to 
an  action  on  the  policy.  '  lb, 

INTEREST. 
•    See  CoNTBACT,  8. 

INTERROGATORIES  TO  JURY. 

See  Intoxicating  Liquob,  1 ;  Verdict. 

Signature  of  Foreman. — Where  the  general  verdict  is  signed  by  theforeman, 
with  the  word  "  foreman  "  affixed  to  the  name,  and  the  interrogatories 
and  answers  are  signed  in  the  same  name,  but  with  the  word  "  fore- 
man "  omitted,  the  objection  can  not  be  maintained  that  the  inter* 
rogatories  and  answers  are  improperly  signed. 

Norwiek  Union  F,  Ina.  Society  v.  Qirton,  217 
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INTOXICATING  LIQUOR. 

1.  Applieant  for  License. — Angwers  to  JrUerroyatoi'Us. —  Verdict —  Where  it 
appeal's  from  the  answers  to  interrogatories  that  the  applicant  for 
license  while  previously  enga^d  in  the  liquor  business  had  sold  to 
persons  in  the  habit  of  becoming  intoxicated;  that  he  did  not  keep 
an  orderly  house,  and  is  not  a  fit  person  to  be  intrusted  with  the  sale 
of  intoxicating  liquors,  he  is  not  entitled  to  a  judgment  on  such 
answers.  Bronsan  v.  Dunriy  So^ 

2.  Same, —  EhronetmR  Ingtrudvon. —  Beoersal  of  Judgment. —  An  instruction 
ascribing  to  intoxicating  liquors  qualities  not  known  to  exist  as  a 
matter  of  law,  but  which  may  exist  as  a  matter  of  fact,  is  erroneous; 
but  such  instruction  will  not  lead  to  a  reversal  of  the  judgment  refus- 
ing a  license  to  an  applicant  who  is  shown  by  fact^  disconnected  from 
the  subject  upon  which  the  instruction  was  given  to  be  a  person  not 
fit  to  be  intrusted  with  a  license.  Jb. 

JUDGMENT. 
See  Replevik,  4. 

1.  Avoidanee  of. — Summona. — Pleading. — In  an  action  on  a  judgment 
rendered  in  favor  of  the  plaintiff  by  a  justice  of  the  peace,  an  an- 
swer by  the  judgment  debtor  which  alleges  that  there  was  not  due 
service  of  process  upon  the  defendant  in  the  action  in  which  the 
judgment  was  rendered,  but  does  not  aver  that  the  record  does  not 
show  due  service,  is  bad.      IndianapoHs,  etc.^  R.  W.  Co.  v.  HarmleaBt  25 

2.  Same. — SammoiM.  —  Exhibit. — Pleading. — The  copy  of  the  summons  and 
endorsement  can  not  be  considered  in  aid  oi  such  answer,  since  it 
is  only  written  instruments  which  constitute  the  foundation  of  the 
defence  that  can  be  properly  made  exhibits  to  the  answer.  Ih. 

3.  Action  toSel  Aside. — Infancy. — Fraud. — ^The  plairftiffs  in  their  complaint 
to  set  aside  for  fraud  two  certain  judgments  theretofore  rendered 
affainst  them  while  they  were  minors,  alleged  that  in  an  action  in 
which  it  was  averred  that  the  plaintiffs'  grantor,  to  defraud  his  cred- 
itors, had  conveyed  certain  real  estate  to  the  plaintiffs,  a  judgment 
was  taken  subjecting  said  real  estate  to  sale  to  satisfy  a  judgment 
held  against  such  grantor;  that  no  guardian  ad  /item was  appointed 
for  them  in  such  suit,  or  any  appearance  made  by  them  therein ;  that 
the  fact  of  their  minority  was  concealed  from  the  court,  etc. ;  that 
the  purchaser's  assignee  subsequently  brought  his  action  to  quiet 
title ;  that  they  were  personally  served  with  process ;  that  before  the 
return  day  of  the  summons  a  guardian  ad  litem  was  appointed  for 
them,  now  almost  twenty  years  of  age,  without  their  knowledge  or 
consent;  that  in  the  trial  at  once  had  the  guardian  admitted  the 
averments  of  the  complaint,  and  judgment  was  rendered  quieting 
title. 

Hdd,  that  while  the  action  of  the  court  in  rendering  judgment  before  the 
appearance  day  was  irregular,  fraud  is  not  shown,  it  not  appearing 
that  by  any  imposition  upon  the  court  it  was  induced  to  dispose  of 
the  case  before  the  appearance  day,  or  that  plaintiffs  were  prevented 
from  appearing  to  the  action  upon  that  day,  to  which,  it  will  be  pre- 
sumed, they  would  have  been  permitted  to  make  an  active  defence,  or 
otherwise  have  been  able  to  protect  their  rights. 

Wilhite  V.  Wilhite,  SS6 

4.  Lien. — Prior  Equities. — The  lien  of  a  judgment  creditor  is  subject  to 
all  the  equities  existing  against  the  land  at  the  date  of  the  rendi- 
tion of  the  judgment.  Whipperman  v.  Dunn^  S49 

5.  Of  Justice  of  Peace. — Duration  of  Lien. — The  lien  of  a  judgment 
rendered  before  a  justice  of  the  peace  extends  ten  years  from  the  date 
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of  the  rendition  of  the  judgment,  and  not  ten  years  from  the  date  of 
filing  the  transcript  of  the  judgment  in  the  clerk's  office. 

Mahoney  ▼.  2feff,  580 
JUROR. 

JfueondiM^  of. —  What  wUl  Not  Constitute, — Where,  after  a  jury  had  retired  to 
deliberate  on  a  verdict,  and  while  they  were  going  to  supper  in  the 
custody  of  the  bailiff,  one  of  the  jurors  became  accidentally  separated 
from  the  remainder  of  the  panel,  such  separation  lastine  ten  or  fif- 
teen minutes,  and  the  affidavit  of  the  juror  discloses  that  during  such 
separation  he  spoke  to  no  one  but  the  counsel  for  the  appellant,  and 
DO  one  did  anything  to  influence  his  verdict,  and  that  he  was  in  no 
way  influenced  by  such  separation,  and  no  improper  conduct  is 
charged  against  the  juror  except  the  mere  fact  of  separation,  a  new 
trial  will  not  be  granted  on  the  ground  of  such  alleged  misconduct. 

Drew  V.  State,  9 
JURY. 

See  Assault  and  Battebt,  1 ;  Evidence,  8. 

L  Deeisian  on  Appeal — Beading  of  by  CounaeL — Profigmee  of  Court. — Upon 
the  retrial  of  a  civil  cause,  reversed  and  remanded,  it  is  not  error  for 
the  lower  court  to  refuse  to  allow  the  decision  rendered  on  appeal  to 
be  read  to  the  jury,  since  it  is  the  province  of  the  trial  court  to  de- 
termine what  the  law  is  applicable  to  the  facts  proven  in  the  light 
of  the  ruling  of  the  Supreme  Court.  Scott  v.  Scotty  66 

2.  Same. — Instructions, — Discussion  of. — Section  554,  -B.  S.  1881. — It  was 
not  error  for  the  court  to  refuse  to  allow  the  discussion  before  the 
jury  of  instructions  prepared  by  the  court  and  read  to  counsel  in 
advance  of  the  argument,  upon  request,  as  provided  in  section  534, 
R.  8.  1881.  Under  the  statute,  supra,  counsel  may  do  no  more  than 
read  such  instruotions  to  the  jury,  and  in  the  light  thereof  comment 
opon  the  facts.       *  ifr. 

JUSTICE  OF  THE  PEACE. 

See  Judgment,  5. 

KIDNAPPING. 

See  Criminal  Law,  21,  22. 

LABORER  AND  EMPLOYEE. 
See  Corporation,  2. 

LANDLORD  AND  TENANT. 

See  Criminal  Law,  18. 

Denial  o/  Landlord's  Title.— Termination  of  Tenancy. --Notice  to  Qut^— Where 
the  tenant  denies  the  landlord's  title  and  asserts  ownership,  such  a  re- 
pudiation of  the  tenure  terminates  the  tenancy,  and  a  notice  to  quit 
IS  unnecessary.  Tobin  v.  Young,  607 

LEASE. 

See  Contract,  10. 

LICENSE. 

See  Intoxicating  Liquor,  1. 

LIEN. 

See  Judgment,  4,6;  Mortgage,  2;  Principal  and  Subbty,?. 

LIFE-ESTATE. 
See  Will,  5,  6. 

MALICE. 
See  Slander,  1. 
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"MANDAMUS. 
See  County  Sdperintendekt,  7. 

MEASURE  OF  DAMAGES. 
See  Municipal  Ck)BPORATioN,  15 ;  PLBADDfO,  11* 

MERGER. 
See  pBiNCiPAii  AND  Surety,  3. 

MISCONDUCT. 
See  JuBOB. 

MARRIED  WOMAN. 

1.  Separate  Estate. — Flower  to  Convey. — A  married  woman  has  no  power  op 
capacity  to  convey  or  encumber  her  separate  real  estate  except  by  a 
deed  in  which  her  hasband  shall  join.    Section  5117,  R.  S.  1881. 

Johnson  V.  Jouchert^  105 

■2.  Same, —  Unity  of  Husband  arid  Wife, — Common  Law  Rule  as  to. — How 
Faj'  in  Force  J,n  this  State. — The  common  law  rule  respecting  the 
unity  of  husband  and  wife  prevails  to  such  an  extent  in  this  State 
as  to  render  nugatory  any  attempt  by  a  married  woman  to  convey 
her  separate  real  estate  directly  to  her  husband,  unless  the  transac- 
tion can  be  sustained  upon  the  principles  of  equity.  .    lb, 

3.  Same, — Separate  EUate. — Mortgage  on. —  When  Vaiid. — A  mortgage  prop- 
erly executed  by  a  married  woman  upon  her  separate  real  estate  is 
a  valid  and  binding  security,  unless  it  constitutes  a  contract  of 
suretyship  within  the  meaning  of  section  5119,  R.  S.  1881.  lb, 

4.  Same. — Mortgage  of  Wife^s  Separate  Estate  to  Secure  Husband^ s  Dtbt.'^— Con- 
veyance.— Grantees. — Plea  of  Coverture. — Mrs.  G.  attempted  to  convey  her 
separate  real  estate  to  her  husband  by  a  warranty  deed,  in  order,  by 
such  conveyance,  to  enable  her  husband  to  mortgage  it  as  a  security 
for  a  loan.  The  note  of  the  husband,  for  the  money  borrowed,  was  se- 
cured by  a  mortgage  on  the  land  in  which  both  husband  and  wife 
joined.  The  husband  expended  a  portion  of  the  money  borrowed  in 
the  purchase  of  real  estate,  the  title  to  which  was  taken  in  the  name 
of  his  wife,  and  in  making  improvements  on  the  land  purchased  for 
her.  Afterwards  the  husband  and  wife  conveyed  the  land  mortgaged 
by  warranty  deed  to  S.,  who  subsequently  conveyed  by  like  deed  to  J. 
J*  and  G.  J.;  the  latter  brought  suit  to  quiet  title,  and  to  have  the 
mortgage  executed  by  the  husband  and  wife  cancelled. 

Heidf  that  to  the  extent  the  money  was  expended  in  purchasing  real  estate 
for  the  wife,  and  making  improvements  thereon,  the  mortgage  was  not 
a  contract  of  suretyship,  but  a  valid  encumbrance  on  the  land  when 
conveyed  to  the  plaintiffs ;  and  that,  as  to  the  residue,  since  the  loan 
which  the  mortgage  was  given  to  secure  was  made  to  her  husband,  and 
applied  to  his  personal  use,  the  wife  occupied  the  relation  of  surety, 
and  the  mortgage  was  invalid. 

Held,  also,  that  the  grantees,  the  plaintiffs,  conld  not  set  up  the  coverture 
of  the  wife,  it  being  a  personal  defence,  and  have  the  mortgage  can- 
celled, lb, 

5.  Same. — Hea  of  Coverture. — How  Far  PsrsoTial  Privilege. — The  plea  of 
coverture  is  so  far  the  personal  privilege  of  a  married  woman,  or  of 
those  who  are  privies  in  blood,  or  in  representation  with  her,  that  be- 
fore any  third  person  can  plead  it  in  her  behalf  it  must  affirmatively 
appear  that  it  is  made  for  her  benefit  and  with  her  consent,  or  that 
in  equity  and  good  conscience  the  person  setting  up  the  defence 
should  be  permitted  to  do  so  in  order  to  protect  a  consideration 

Vol.  124.— 40 
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actually  paid  her  withoat  notice  of  the  invalid  encumbrance,  or  with 
the  mutual  intention  and  agreement  that  he  should  be  permitted  to 
set  up  its  invaliditj.  lb, 

6.  Suretyship. — Burden  of  Proof. — Where  a  married  woman  is  sued  upon 
her  individual  note,  which  is  secured  bj  a  mortgage  on  her  separate 
real  estate,  her  husband  joining,  the  burden  is  upon  her  to  show  her 
suretyship,  since  it  will  not  be  presumed  that  she  occupies  the  rela- 
tion of  surety,  or  guarantor,  but  that  fact  must  be  established  by 
af&rmative  evidence.  Miiler  v.  Shieldt,  166 

I'  MASTER  AND  SERVANT. 

•  1,  Bailroad. — Action  against  for  WrongfvUy  Causing  Death  of  Employee. — 
ComplaiTU. — Suffidenq/, — A  complaint  by  an  administrator  in  an  ac- 
',  tion  against  a  railroad  company  for  negligently  causing  the  death 
t  of  his  decedent  while  he  was  engaged  in  repairing  a  tunnel  on  the 
line  of  the  road,  alleged  the  insufficiency  of  the  braces  of  the  tunnel, 
and  its  dangerous  condition,  and  that  it  had  long  remained  in  such 
condition,  the  defendant  knowingly  allowing  it  to  become  and  re- 
main so ;  that  the  defendant,  well  knowing  the  dangerous  condition 
of  the  tunnel,  and  that  its  condition  was  not  visible  by  ordinary  ob- 
servation, ordered  the  deceased,  who  was  free  from  fault,  without 
warning  him  of  the  character  or  condition  of  the  supports,  braces  or 
Walls,  or  of  the  danger,  to  work  at  the  place  where  ne  was  injured 
and  killed,  and  exposed  him  to  the  perils  and  hazards  of  falling 
timbers,  stones  and  dirt ;  that  the  deceased  was  wholly  without  fault, 
and  wholly  ignorant  of  the  condition  or  character  of  the  tunnel, 
rocks,  dirt  and  supports. 
Mddf  that  the  complaint  was  not  subject  to  the  objection  that  it  appeared 
therefrom  that  the  deceased  assumed  the  risk  of  the  necessarily  has- 
ardous  work,  nor  to  the  objection  that  it  did  not  show  that  the  danger 
could  not  have  been  known  to  the  deceased  by  the  use  of  ordinary 
diligence  and  care.  Louisville^  etc,  R.  W.  Co.  v.  Omham,  89 

2.  Same. —  Special  Verdict. —  Judgment  for  Plaintiff. —  The  jury  in  their 
special  verdict  found  facts  sufficient  to  show  that  the  railroad  com- 
pany did  not  provide  a  safe  place  for  the  deceased  to  work  ;  that  the 
foreman,  intrusted  with  the  superintendency  of  the  work,  and  acting 
for  the  master,  had  full  knowledge  of  the  dangerous  character  of  the 
tunnel  and  the  liability  of  the  rock  to  fall  and  kill  the  deceased ; 
that  he  might,  with  reasonable  diligence,  have  guarded  against  the 
danger ;  that  the  death  of  the  deceased  was  caused  by  the  foreman's 
negligence,  and  that  the  deceased  was  without  fault,  and  had  no 
knowledge  of  the  dangeroifs  condition  of  the  tunnel,  or  the  crack  in 
the  rock,  or  its  liability  to  fall  and  injure  him. 

Held,  that  the  plaintiff  was  entitled  to  judgment.  Tb. 

3.  Same. — Respondeat  Superior. — An  employer  must  use  ordinary  care 
and  reasonable  skill  to  make  safe  the  place  where  he  requires  his  em- 

^  ployees  to  work.  This  duty  the  employer  can  not  delegate,  and  he 
can  not  escape  responsibility  by  delegating  the  duty  of  looking  after 
,  and  providing  a  safe  place  to  any  other  person.  If  the  employer 
delegates  such  duty  to  another,  such  person  acts  for  the  employer, 
and  if  such  duty  is  negligently  performed  the  employer  is  respons- 
ible, lb. 

4.  Same. — Foreman  in  Charge  of  Work. — Fellow-Servants. — A  foreman  in- 
trusted with  exclusive  control  of  work,  and  of  providing  a  safe  place 
for  employees  to  work,  acts  in  the  discharge  of  such  duty  for  the  mas- 
ter, and  is  not  a  fellow-servant  of  one  injured  through  his  negligence 
in  failing  to  provide  a  safe  place  for  him  to  work,  and  the  railroad 
company  is  liable.  lb. 
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6.  Injury  to  Employee  in  Gravel  Pit. — Assumption  of  Risk. — Where  an  eub- 
ployee  at  work  in  a  gravel  pit,  while  engaged  in  digging  a  Jjed  of 
gravel  from  under  a  thin  stratum  of  clay  in  injured  by  the  falling 
of  the  clay,  there  can  be  no  recovery  from  thq  master.  The  employee 
in  such  a  case  takes  upon  himself  the  dangers  incident  to  the  work, 
and  is  bound  to  know  that  when  the  earth  is  undermined  it  will  fall 
in.  Origin  v.  Ohio,  etc.,  R,  W,  Co.,  SS6 

6.  Injury  to  CoTUractor^s  Employees. — Liability  of  Prindpai. — One  who  lets  a 
contract  to  another  to  do  a  particular  work,  reserving  to  himself  no 
control  over  the  manner  in  which  the  work  shall  be  performed,  ex- 
cept that  it  shall  conform  to  a  particular  standard  when  completed, 
is  not  liable  for  any  injury  which  may  occur  to  others  by  reason  of 
any  negligence  of  the  person  to  whom  the  contract  is  let. 

Vineennes,  etc,  Co,  v.  While,  S76 

7.  Same. —  Visible  Risk. —  Assumption  of. —  An  employee  injured  by  the 
caving  in  of  a  ditch  which  he  is  assisting  to  construct  through  a  soil 
composed  largely  of  sand  and  gravel,  can  not  recover  for  such  in- 
jury, since  the  liability  of  the  trench  to  cave  in,  and  the  danger,  are 
alike  open  to  the  observation  of  all  parties.  lb. 

8.  Assumption  of  Risk.  —  Pleading.  —  An  employee  can  not  recover  from 
the  employer  for  an  injury  produced  by  some  cause  incident  to  the  Ma- 
ture of  his  services,  and  the  master  is  not  responsible  for  the  known 
risks  incident  to  the  Service  in  which  the  servant  engages.  In  such 
a  case,  in  order  to  make  a  good  complaint,  it  must  be  averred  that 
the  plaintiiT  had  no  knowledge  of  the  danger.  An  allegation  that 
the  plaintiff  was  free  from  fault  does  not  take  the  place  of  aver- 
ments showing  that  the  risk  was  not  one  knowingly  assumed  as  an 
incident  of  his  service.  Lauimlle,  etc.,  B.  Vr.  Co.  v.  Corps,  4^7 

MORTGAGE. 
See  Markied  Woman,  3,  4. 

1.  Permanent  Improvements  by  Mortgagee. — Recovery  for. — Repairs. — Where 
one  goes  into  possession  of  land  under  a  deed  absolute  upon  its  face, 
but  which  is,  in  fact,  a  mortgage,  believing,  in  good  faith,  that  he  is 
the  owner  of  the  land,  and  makes  permanent  improvements  thereon,  he 
is  not  entitled  to  recover  for  the  value  of  the  improvements,  but  may 
recover  for  the  value  of  repairs.  MiUer  v.  Curry,  48 

2.  Priority  of  Liens. — Subrogaiion. — B.,  the  plaintiff,  took  a  conveyance 
from  G.  of  land  subject  to  a  school  fund  mortgage,  which  had  been 
foreclosed,  agreeing  to  redeem  from  the  sale  which  had  been  made, 
and  to  pay  certain  judgments  against  the  owner.  On  compliance  with 
certain  named  conditions  G.  was  to  retain  possession  of  the  land,  for 
which  he  had  given  an  absolute  deed  to  B..  and  it  was  agreed  that  if 
G.  should  sell  the  land  for  an  amount  sufficient  to  pay  the  sums  ex- 
pended by  B.,  with  interest,  B.  should  reconvey  the  land.  The  de- 
fendant, although  when  the  arrangement  was  made  he  had  a  mortgage 
lien  which  was  superior  to  the  judgment  liens,  and  the  payment  of 
the  money  otherwise  expended,  urged  B.  to  make  the  arrangement 
and  to  redeem  the  land,  informing  B.,  who  had  no  notice  to  the  con- 
trary, that  he  had  no  demands  against  it.  B.  relied  upon  the  rep- 
resentations, believing  them  to  be  true,  and  acted  upon  them,  taking 
a  conveyance  and  making  the  agreement  as  above  stated. 

He!d,  that  B.  was  entitled  to  be  subrogated  to  the  lien  of  the  school  fund 
mortgage,  the  defendant  being  estopped  to  set  up  his  mortgage. 

Bunting  v.  Gilmore,  US 

3.  Same. — Exhibit  not  Properly  Part  tf  CompUiint. — Description  in  Complaint 
Controls. — Where  the  description  of  the  land  in  an  exhibit  not  prop- 
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erly  a  part  of  the  complaint,  differs  from  the  description  in  the  com* 
plaint,  the  complaint  will  control.  lb. 

4.  Foreclosure. — Description. — Cross- Complaint. — A  cross-complaint  which 
refer;)  to  the  comprint  for  a  description  of  the  real  estate  upon  which 
the  mortgage  is  sought  to  be  foreclosed  is  sufficient  as  afcainst  an 
assignment  of  error.  Loeb  v.  Tinkler^  SSI 

d.  Same. — Strict  Foreclosure. — Junior  Judgment. — Purchaser  Under. — The 
purchaser  under  the  foreclosure  of  a  senior  mortgage  is  entitled  to  a 
strict  foreclosure  as  against  the  wives  of  purchasers  at  a  sale  on  exe- 
cution issued  on  a  judgment  junior  to  the  mortgage,  who  were  not 
made  parties  to  the  foreclosure.  lb. 

6.  Sheriff's  Sale. — Assignment  by  Moi'tgagee  of  Certificate  of  Purchase. — 
Righis  of  Assignee. — Where  a  mortgagee  who  holds  a  certificate  of 
purchase  of  the  mortgaged  premises,  sells  and  assigns  the  certificate, 
the  assignee  thereof  acquires  all  the  rights  of  the  assignor  under 
the  certificate,  and  his  title  to  the  debts  secured  by  the  mortgage, 
and  the  fact  that  the  assignee  does  not  pay  the  full  amount  oi  the 
purchase-money  does  not  prevent  the  title  from  passing  to  the  as- 
signee. Hence  the  assignor  can  not,  after  the  year  of  redemption 
has  expired  and  a  deed  has  been  issued  to  the  assignee,  maintain  an 

'  action  for  the  reformation   and  foreclosure  of  the  mortgage. 

Whipperman  v.  Dunn,  S49 

7.  Foreclosure. — Shei-iff's  Deed. —  Description. — ^Where  the    land  sold  in 

Sursuance  of  a  decree  of  foreclosure  is  described  in  the  decree  and 
eed  as  a  certain  twenty-acre  tract  of  land,  ''except  such  por- 
tions *  *  as  have  heretofore  been  laid  out  in  town  lots,  *  *  and 
have  been  sold  and  conveyed  prior  to  the  execution  of  the  mortgage," 
the  deed  is  void  for  uncertainty,  since  it  would  be  necessary  in  oraer 
to  determine  what  property  was  in  fact  sold  to  institute  an  ex- 
traneous inquiry.  Boweny.  Wiekershain,4'^4 

8.  Ac<fuisition  of  to  Perfect  THtle. — Endorser  and  Endorsee. — Foredosure, — 
Estoppel. — A  party  who  acquires  a  mortgage  for  the  purpose  of  per- 
fecting a  title  for  which  he  has  previously  bargained  does  not  occupy 
the  position  of  an  ordinary  endorsee.  He  occupies  no  better  position 
than  his  assignors,  and  if  their  acts  and  representations  worked  an 
estoppel  against  them  the  estoppel  operates  against  the  assignees. 

Maxon  v.  Lane,  592 

9.  Same. — Representations  Whereby  Another  is  Induced  to  Change  His  Position, 
— Estoppel. — If  a  party  who  holds  a  mortgage  declares  it  to  be  in- 
valid or  agrees  not  to  enforce  it,  or  makes  representations  or 
does  acts  whereby  another  is  induced  to  change  his  position  and  ex- 
pend money,  he  is  estopped  by  such  representations  and  acts,  whether 
irandulent  or  not,  to  foreclose  the  mortgage.  R, 

MUNICIPAL  CORPORATION. 

1.  Town. — Opening  of  Street. — Commissioners*  Report. — Acceptaiiee  qfhy  TSvm- 
tees. — Parol  Evidence. — Where  the  record  of  the  board  of  trustees  shows 
that  a  proper  petition  praying  for  the  opening  of  a  street  was  filed; 
that  commissioners  were  duly  appointed  to  assess  benefits  and  dam- 
ages, and  that  the  commissioners  made  and  filed  their  report  with  the 
town  clerk,  but  fails  to  show  that  the  board  accepted  the  report  within 
twenty  days,  or  that  any  further  action 'was  taken  by  that  body  in 
opening  the  street,  it  is  incompetent  to  prove  by  parol  that  the  board 
of  trustees  accepted  the  report  within  the  time  prescribed,  and  that  it 
determined  to  make  the  appropriation  of  the  land  therein  described. 

Byer  v.  Town  of  New  OaMle,  86 

2.  Same. — Act  of  Municipal  Body. — Competent  Evidence  of. — The  only  com- 
petent evidence  of  any  act  or  proceeding  of  a  mnnicipal  body  upon 
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which  the  members  of  the  corporate  board  are  required  to  vote,  is 
the  record  of  the  proceedings.  lb. 

$•  Street  Improvement. — BarrfiU  Law. — Notice. — CommiUee  to  Hear  Objections. 
— Section  2  of  tlie  act  of  March  8th,  1889,  entitled  ''An  act  concern- 
ing powers  and  duties  of  cities  and  incorporated  towns,  *  *  *  pro- 
viding the  mode  and  manner  of  making  street  and  alley  improve- 
ments/' etc.,  which  provides  for  notice  to  the  property-owners  of  the 
time  and  place  where  they  may  make  objection  to  the  necessity  of 
the  improvement  contemplated,  does  not  require  the  appointment  of 
a  committee  to  hear  the  objections,  or  that  there  should  be  any  deter- 
mination of  the  rights  of  tlie  objectors.  It  simply  contemplates  that 
no  action  shall  be  taken  by  the  common  council  after  resolving  to 
make  the  improvement  until  notice  is  given,  and  an  opportunity  af- 
forded the  property-owners  to  present  for  the  consideration  of  the 
council  such  objections  as  they  may  make  to  the  necessity  for  the 
construction  of  the  work.  This  object  is  accomplished  by  requiring 
objections  to  be  filed  with  the  clerk  to  be  by  him  laid  before  the  com- 
mon council.  Quill  v.  OUy  oj  IndianapoliSf  '292 

4.  Same. — Constitutional  Inhibiium  Limiting  Indebtedness  of  Cities. —  Bonds 
Issued  in  Pursuance  of  Barrett  Law  not  Indebtedness  Within. — Bonds  or 
certificates  issued  in  pursuance  of  the  provisions  of  the  act,  do  not 
create  an  indebtedness  within  the  inhibition  of  article  13  of  the  Con- 
stitution, declaring  that  no  municipal  corporation  shall  become  in- 
debted to  an  amount  in  excess  of  two  per  cent,  of  its  taxable  prop- 
erty. The  bonds  issued  by  the  city  for  the  purpose  of  raising  money 
with  which  to  pay  for  the  improvement,  or  issued  to  the  contractor 
in  payment  for  the  work,  bear  the  name  of  the  street  or  alley  im- 
proved or  sewer  constructed,  and  are  payable  out  of  the  special  street 
improvement  fund  to  be  accumulated  from  assessments  made  against 
the  property  benefited;  and  hence  no  .indebtedness  arises  against  the 
city.  lb. 

5.  Same. — Debt. — Essentials  of. — It  is  essentia)  to  the  idea  of  a  debt  that 
an  obligatitm  should  have  arisen  out  of  a  contract,  express  or  implied, 
which  entitles  the  holder  thereof  unconditionally  to  receive  from  the 

Sromisor  a  sum  of  money  which  the  latter  is  under  a  legal  or  moral 
uty  to  pay  without  regard  to  any  future  contingency.  76, 

6.  Same. — Assessments. — How  Upheld. — Assessments  for  street  improve- 
ments are  upheld  on  the  ground  that  the  adjacent  property  upon 
which  the  cost  of  the  improvement  is  assessed  is  enhanced  in  value 
to  an  amoant  equal  to  the  sum  assessed  against  it,  and  that  the  own- 
ers have  received  peculiar  benefits  which  the  citizens  do  not  share  in 
comnfon.     The  municipality,  as  such,   is  not  benefited   by  the  im- 

J>rovement,  and  there  is,  hence,  under  the  law  in  question,  neither  a 
egal  nor  moral  obligation  to  pay.  lb. 

7.  Same. — Street  and  Alley  Cromngs. — Improvement  of. — Payment  in  Cash  by 
OUy. — The  municipal  corpora* tion  becomes  liable  to  pay  in  cash  the 
expense  for  so  much  of  street  and  alley  improvements  as  shall  be 
occupied  by  the  street  and  alley  crossings,  upon  the  completion  and 
final  estimate  of  the  work,  and  hence  no  debt  results  from  such  im- 
provement, lb. 

8.  Sam/e.  —  Waiver  of  Irregularities  in  Assessment. — Pi'ovimon  Relating  to. — Con- 
stitutionality  of. — A  property -owner  who,  in  consideration  of  the  right 
to  pay  his  assessment  in  semi-annual  instalments,  has  agreed  that  he 
will  waive  all  irregularities  in  the  assessment,  can  not  question  the 
validity  of  the  provision  of  the  act  that  "  no  suit  shall  lie  to  restrain 
or  enjoin  the  collection  of  such  assessment,"  and  that  the  validity  of 
such  assessment  shall  not  be  questioned.  Such  proviRion  applies  only 
to  those  persons  who,  in  consideration  of  their  right  to  pay  their  as- 
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sessments  in  semi-annuul  instalments,  agree  in  a  writing,  to  be  61ed 
with  the  city  clerk,  that  they  will  not  make  any  objection  to  the  le- 
gality or  regplarity  of  their  respective  assessments,  and  is  constitu- 
tional, lb. 

9.  Defective  Sidewalk. — Duty  of  City  to  Keep  in  Repair. — CompUiirU. — In  an 
action  against  a  city  tor  damages  for  injuries  caused  by  a  defective 
sidewaU,  an  allegation  that  the  eity  had  exclusive- authority  and 
jurisdiction  over  its  streets,  alleys  and  sidewalks,  and  negligently 
permitted  one  of  its  sidewalks — the  one  on  the  west  side  of  Wash- 
ington street — to  get  out  of  repair,  is  sufficient  to  show  that  the  side- 
walk where  the  injury  is  alleged  to  have  occurred  was  within  the  city 
and  under  its  jurisdiction.  City  of  Columbus  v.  StrassneTf  4SS 

10.  Same. — Complaint  Negativing  Contributory  Negligtnce.— Sufficiency  of. — 
Where  the  complaint  alleges  that  the  injury  occurred  without  the 
fault  of  the  plaintiff  it  will  be  sustained,  unless  it  clearly  appears 
from  the  facts  specifically  stated  that  there  was  negligence  on  the 
part  of  the  plaintiff  which  contributed  to  the  injury.  lb, 

11.  Same. — Contributory  Negligenee.^WheTe  the  question  of  contributory 
negligence  is  a  controverted  one,  it  is  a  question  of  fact  for  the  jury, 
and  their  verdict  will  not  be  disturbed  if  there  is  evidence  to  sup- 
port it.  jn>. 

12.  Same. — Injury  CauMd  by  Defective  Sidewalk. — Extent  (f. — Eoidenoe. — Onm- 


Examination. — The  question  "  I  will  ask  you  if  you  didnH  go  to  Mrs. 
Williams,  your  sister-in-law's,  and  if  you  didn't  strike  her  daughter 
over  the  head  with  a  crutch  and  knock  her  down  on  the  floor,"  was 
a  proper  question  to  be  asked  on  cross-examination  as  tending  to 
contradict  the  plaintiff's  evidence  in  chief,  and  to  show  the  plain- 
tiff's injury  was  not  so  great  as  claimed.  The  defendant  was  not  re- 
quired to  make  the  proof  by  its  own  witnesses,  but  had  the  right  to 
elicit  the  testimony  from  the  plaintiff.  lb. 

13.  Same. — Knowledge  of  Defective  Sidewalk. — Right  of  Action. — Where  one 
suffers  an  injury  occasioned  by  a  defective  sidewalk,  the  mere  fact 
that  before  the  accident  happened  he  knew  of  such  defect  does  not 
deprive  him  of  his  right  of  action.  The  fact  that  he  had  knowledge 
of  the  defect,  with  all  the  other  facts  bearing  on  the  question,  is  to  be 
considered  by  the  jury  in  determining  whether  he  was  guilty  of  con- 
trihutory  negligence.  lb. 

14.  Same, — Notice  to  Councilman, — Imtruction  to  Jury. — It  was  not  error  to 
instruct  the  jury  that  notice  to  a  councilman  of  a  defective  sidewalk 
was  notice  to  the  citv.  *  lb. 

16.  Same. — MeajKwre  of  Damages.-^'^ Lack  of  Personal  Enjoyment."-^ An  in- 
struction to  the  jury  that  they  should  consider  in  measuring  the  dam- 
ages any  "  lack  of  personal  enjoyment "  occasioned  by  the  injury,  was 
erroneous.  lb. 

NEGLIGENCE. 

See  County  Clerk,  2 ;   Municipal.  Corporation,  10, 11 ;   Bailboad,  4 

to  6,  8,  10,  11. 

Ooniributory. —  What  Constitutes. — Falling  into  Unguarded  Ditch, — It  can  not 
be  said,  as  a  matter  of  law,  that  one  who  runs  to  a  fire,  on  a  dark 
night,  on  the  streets  of  a  city,  to  assist  in  extinguishing  it,  falling 
into  an  open  ditch  and  receiving  an  injury,  is  guilty  of  contributory 
negligence.  In  the  absence  of  some  notice  to  the  contrary  he  had  the 
right  to  presume  that  the  streets  were  in  a  reasonably  safe  condition. 

Noblesville,  etc,  Co,  y.  Loehr^  79 
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NEW  TRIAL. 
See  Criminal  Law,  7;  Special  Finding,  1. 
1.   Excessive  Damages, — PixLCtiee, — An  assignment  as  a  cause  for  a  new  trial 
that  the  damages  assessed  are  excessive  applies  only  to  actions  for 
tort|  and  is  not  applicable  to  actions  on  contract. 

Western  Assurance  Go.  v.  Studebaker,  etc,,  Co.,  176 
%  Newly  Discovered  Evidence. — Slander.  — In  an  action  for  slander,  a  new 
trial  should  not  be  granted  the  defendant  on  tlie  ground  of  newly- 
discovered  evidence  where  the  evidence  alleged  to  have  been  discov- 
ered is  of  an  act  of  unchastity  committed  long  after  the  slanderous 
words  were  published.  Milier  v.  CboA,  2S8 

3.  Same. — Newly  discovered  evidence,  to  authorize  a  new  trial,  should 
be  of  such  a  character  as  to  render  it  probable  that  a  second  trial 
would  result  differently  from  the  first.  lb, 

4.  When  will  he  Ordered. — Where  it  appears  that  justice  can  not  be  done 
between  the  parties  without  a  new  trial  as  to  the  whole  case,  the  court 
will  order  a  new  trial  of  all  the  issues.  Whipperman  v.  Dvnn^  S49 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  Trial,  2,  3. 

NON-RESIDENT. 
See  Poor  Person. 

NOTICE. 

6ee  DBPOsinoN,  2;  Guardian  and  Ward;  Highway;  Insubance,  2; 
Landlord  and  Tenant;  Municipal  Corporation,  3, 14;  Plead- 
ing, 8. 

OFFICE  AND  OFFICER 

See  County  Superintendent. 

1.  ExeenU^  Appointment  Before  Vacancy. — Surrender  qf  Office  by  Ineumb- 
ent. — An  appointment  made  by  the  Governor  to  an  office  rightfully 
held  at  the  time  of  the  sippointment  by  an  incumbent,  whose  term 
has  not  expired,  is  void,  xhe  surrender  of  the  office  to  the  appointee 
by  such  incumbent  does  not  validate  his  void  appointment,  nor  can 
any  future  act  of  the  Governor  validate  such  appointment. 

State,  ex  rel.,  Worrell,  v.  BsdU,  615 

2.  Same. — Ghi^  of  Bureau  of  SUUisiics. — Gertificaie  of  Election  by  Legisla- 
ture.— Governor's  Commission. — ^The  General  Assembly,  assuming  to 
divest  the  Governor  of  the  power  to  appoint  the  chief  of  the  bureau 
of  statistics,  in  contravention  of  the  Constitution,  itself  elected  such 
officer.  Upon  his  election,  a  certificate  thereof  having  been  presented 
to  the  Governor,  the  Governor  issued  to  him  a  commission  in  which 
was  recited  the  nature  of  his  title,  and  thnt  he  was  commissioned 

*  as  the  elect  of  the  General  Assembly.   It  further  appeared  by  the 

records  of  the  executive  office  that  the  commission  was  issued  because 

of  the  election  by  the  General  Asitembly. 

Held,  that  the  issuing  of  the  certificate  was  not  the  exercbe  of  the  ap* 

pointing  power,  and  conferred  no  title  to  the  office.  lb, 

8.  Same. — Records  of  Oavemor's  Office. — Evidence. — The  records  of  the 
Oovemor^s  office  mentioned  above  are  competent  evidence  in  a  suit 
by  a  subsequent  appointee  of  the  Governor  contesting  the  right  of 
such  person  commissioned  by  the  Governor  to  hold  the  office.        lb, 

4.  SawA. — Appointee  of  Legislature  under  Void  Election. — Governor's  Com- 
mission.— Effect  of. — A  commission  issued  by  the  Governor  to  an  ap- 
pointee of  the  Legislature  under  a  void  election,  which  recites  that 
it  is  issued  because  of  such  election,  can  not  be  given  the  effect  of  an 
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executive  appointment  upon  tiie  theory  that  all  persons  being  pre- 
sained  to  know  the  law,  the  Governor  knew  that  the  sole  power  of 
appointment  was  possessed  by  him,  and  not  by  the  Legisiature,  at 
the  time  of  the  issuing  of  the  commission.  Ib» 

&  Same, — A  commission  by  the  Governor  to  an  officer,  which  recites 
that  the  person  commissioned  derives  his  claim  of  title  becaase  of 
an  election  by  the  Legislature,  and  is  commissioned  becaase  thereof, 
is  conclusive  that  such  person  is  not  the  Governor's  appointee.      Ib^ 

OFFICIAL  BOND. 
See  City  Treasubbr  ;  Countt  Superintendent,  1, 3, 4,  6,  7. 

OUSTER  OP  OFFICER. 
See  County  Superintendent,  5, 6. 

OUTSTANDING  TITLE. 
See  ScHooi*  JaAxdb,  1. 

PARDON. 
See  Convict. 

PAROLE. 
See  CoNVicr. 

PARTIEa 
See  Township,  3. 

PARTNERSHIP. 

Draperty  Kept  for  Ooarrying  on  the  Bu8ine88.—SaJe  of, — Where  the  property  of 
a  partnership  is  kept  for  the  purpose  of  carrying  on  a  particalar  bosi- 
ness,  neither  partner  has  the  right  to  sell  the  entire  property,  the 
power  of  sale  being  confined  to  those  things  kept  for  sale. 

Lowman  v.  I^ieet9,4^6 
PAYMENT. 

Delay  in  I^ttentmg  Qam. — PresumpHon. — A  delay  of  almost  twenty  yean 
in  presenting  a  claim,  taken  in  connection* with  other  circumstances, 
was  properly  treated  as  creating  a  presumption  that  the  money  de- 
posited with  the  defendants  had  been  repaid.  Long  v.  Straus,  84 

PERJURY. 
See  CriminaIj  Law,  1  to  3. 

PLEADING. 

See  Animals,!;  AasAui/r  and  Battery, 2,  3;  Bill  of  Exchange; 
Common  Carrier,  1 ;  Conveyance,  2 ;  Corporation,  3 ;  Dbcb> 
dentb' Estates,  1 ;  Drainage,  6;  Insurance,  9;  Judgment,  1.2; 
Master  and  Servant,  8;  Mortgage,  3,  4;  Municipal  Corpo- 
ration, 9, 10;  Principal  and  Surety,  1,  4;  Promissory  Note; 
Quieting  Title;  Railroad,  6 ;  Replevin,  6,  7 ;  Tax  Sale,  1. 

1.  Action  against  Endorser, — Sufficiency  of  CompknnL — A  pleading  which 
shows  that  the  defendant  endorsed  in  writing  and  assigned  to  the 
plaintiffs  the  note  of  an  insolvent  maker,  is  sufficient  to  charge  him 
with  liability  on  the  endorsement.  Smythe  y.  Seott,  18S 

2.  Same. — Endorsement, — Non-LiabilUy  of  Endorser  by  Agreement, — Answer 
Alleging. — Reply, — In  an  action  against  an  endorser,  where  the  answer 
alleges  that  the  endorsement  was  made  without  consideration,  and 
that  the  defendant  simply  lent  the  money  as  sn  agent  of  the  plain- 
tiffs, and  under  an  agreement  that  he  should  not  be  liable  if  the  bor- 
rower proved  insolvent,  a  reply  averring  there  was  a  consideration 
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for  the  endorsement  does  not  avoid  all  the  allegations  of  the  answer, 
and  is  bad.  76. 

3.  Same. — Complaint. — Sufficiency  of.-;— An  averment  in  the  complaint  that 
the  defendant  received  a  large  snm  of  money  as  the  treasurer  of  the 
plaintifis,  and  that  *'  although  he  has  often  been  requested  so  to  do, 
has  failed  and  refused  to  account  for  and  pay  over  said  money,"  is 

^  a  sufficient  allegation  that  the  defendant  is  indebted  to  the  plaintiffs, 
and  that  the  debt  is  unpaid.  lb, 

4.  Demurrer, — A  demurrer  to  a  complaint  assigning  for  caose  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  does  not  present  the  question  of  the  sufficiency  of  the  com- 
plaint on  the  ground  of  another  action  pending. 

Williame  v.  LewiSf  S44 
6.  Demurrer. — Defect    of  Parties. — A   demurrer  on   the  ground  that  a 
cross-complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  presents  no  question  as  to  defect  of  parties. 

Whipperman  v.  Dunn,  34^ 

6.  Paragraph  of  Complaint. — Questioning  of  by  Assignment  of  Error. — An  at- 
tack upon  one  of  several  paragraphs  of  a  complaint  made  for  the  first 
time  in  the  assignment  of  errors  will  be  unavailing,  even  though  the 
paragraph  assailed  may  be  radically  defective. 

LouisviUCf  etc.,  R.  W.  Go.  ▼.  Corps,  4^7 

7.  Must  Proceed  on  Particular  Theory. — A  pleading  must  rest  upon  some 
particular  theory,  and  be  sufficient  upon  that  theory. 

Trentman  v.  N^,  BOS 

8.  No^Ace  by  PiihUoalion.  —  Oeneral  Appearance.  —  Amended  Complaint. — 
'Where  a  defendant,  who  has  been  notified  by  publication,  enters  a  gen- 
eral appearance,  the  trial  court  may  permit  the  filing  of  an  amended 
complaint  which  relates  to  the  same  transaction  and  sets  up  substan- 
tially the  same  facts  embraced  in  the  original  complaint. 

Nysewander  v.  Lovrman,  584 

9.  Same. — Apfpearanee. — Due  Process  of  Law. — Where  a  notice,  whatever 
its  character,  brings  a  defendant  into  court,  secures  an  appearance 
and  gives  an  adequate  opportunity  to  the  defendant  to  be  heard, 
there  is  due  process  of  law,  and  objections  afe  unavailing.  76. 

10.  Same. — Anion  for  Damages. — FrauduUni  Representations  as  to  Value  of 
Stock. — Complaint. — Sufficiency  of  Against  Demurrer. — A  complaint  al- 
leged that  the  plaintiff  exchanged  land  with  the  defendant  for  shares 
of  the  capital  stock  of  a  corporation  of  which  tlie  defendant  was 
president ;  that  the  defendant  knew  the  financial  condition  of  the  cor- 
poration and  the  value  of  its  capital  stock;  that  for  the  purpose  of 
defrauding  the  plaintiff,  and  to  induce  him  to  accept  the  stock,  the 
defendant  represented  that  the  financial  condition  of  the  corpora- 
tion was  good,  and  that  its  capital  stock  was  of  par  value ;  that  for 
the  purpose  of  preventing  the  plaintiff  from  ascertaining  the  condi- 
tion of  the  corporation  and  the  value  of  its  capital  stock,  the  defendant 
fraudulently  requested  the  plaintiff  to  make  no  inquiries  as  to  the 
financial  condition  of  the  company,  or  as  to  the  value  of  its  capital 
stock,  for  the  reason  that  he  did  not  want  other  stockholders  to  know 
that  he  was  selling  his  stock ;  that  the  plaintiff,  relying  upon  the  rep- 
resentations of  the  defendant,  exchanged  his  land  for  tlie  stock ;  that 
the  defendant  knew  at  the  time  of  making  the  representations  that 
the  corporation  was  insolvent  and  its  capital  stock  worthless. 

J5e/d,  that  the  complaint  states  a  cause  of  action  for  du mages  caused  by 
fraudulent  representations,  and  is  good  against  demurrer.  lb. 

11.  Same. — Measure  of  Damages. — Complaint. — The  measure  of  damages  is 
the  difference  between  the  actual  ralne  of  the  corporate  stock  and  its 
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Tftlae  had  it  been  as  represented  by  the  defendant,  and  not  the  ralne 
of  the  land  exchanged  for  the  stock ;  and  hence  the  complaint  is  not 
bad  for  failing  to  state  specifically  the  value  of  the  land  eJcchanged  for 
the  stock.    .  /6. 

12.  Same. — Faet»  Pleaded  by  way  of  BeeUaL — Demurrer. — ^Facts  most  be 
pleaded  directly  and  positively,  and  it  avails  nothing  as  against  a  de- 
maner  to  plead  them  by  way  of  recital.  lb. 

POOR  PERSON. 

1.  ApplieatUm  to  be  AdmiUed  to  ProteeuU. — B^naaL — Dueretum  of  OourL — 
It  is  only  where  there  is  a  clear  case  of  abase  of  discretion  on  the 
part  of  the  trial  court  in  refusing  an  application  to  be  admitted  to 
prosecute  an  action  as  a  poor  person  that  its  judgment  will  be  re- 
versed. Hoey  V.  MeOarthy^  4^4 

2.  Same. — Non- Resident. — OoH  Bond. — Where  such  an  application  is  de- 
nied a  non-resident  it  is  not  error,  upon  the  refusal  of  the  plaintiff 
to  file  the  bond  for  costs  required  by  the  statute  (section  589,  R. 
8. 1881),  without  any  additional  showing  as  to  the  claim,  or  inability 
to  give  the  bond^  to  dismiss  the  complaint.  lb. 

POOR  PERSON,  PROSECUTION  BY. 

See  Poor  Pabson. 

POSSESSION. 
See  RsAii  Estate,  Action  to  Rbooyxb. 

PRACTICE. 
See  Ajbsignxknt  of  Ebbob ;  Bill  of  Exceptions;  CRiMiHAii  Law,  5; 

iNSTBUCmONS  TO  JUBT ;   NeW  TbIAL,  1  ;  SPECIAL  FiNDINO,  1. 

1.  B^eeticn  of  Evidence. — Where  the  court  is  requested  to  strike  out  the 
testimony  of  a  witness,  but  no  reason  for  its  rejection  is  shown  at  the 
time  the  request  is  made,  no  question  is  presented  to  the  Supreme 
Court  upon  a  ruling  of  the  court  denying  the  reauest. 

BervMamer  v.  Dawwn,  196 

2.  Motions  to  Strike  Out  Pleadings. — Bill  of  Exeepiians. — Motions  to  strike 
out  pleadings  and  to  separate  and  number  paragraphs  of  pleading, 
and  the  rulings  thereon,  must  be  brought  into  the  record  by  a 
proper  bill  of  exceptions  or  be  made  a  part  of  the  record  by  order 
of  the  couit.  Balue  v.  Biehardson^  4^ 

PRESUMPTION. 
See  Payment  ;  Settlement. 

PRINCIPAL  AND  SURETY. 
See  Countt  Cleuk  ;  Vendor  and  Pubchaseb,  I. 

1.  Oross- Complaint. — Sufficiency  <^. — Staiule. — In  an  action  upon  a  note  and 
to  foreclose  a  mortgage  executed  to  secure  it,  a  cross-complaint  which 
alleges  that  the  defendant  executed  the  note  and  mortgage  as  the 
surety  of  the  co-defendant  and  demands  that  the  interest  of  the  co- 
defendant  be  first  sold  before  the  sale  of  any  of  the  property  of  the 
cross-complainant,  is  good  under  section  1212,  R.  S.  1881,  relating 
to  the  rights  of  sureties.  Chaplin  v.  Baker,  $86 

2.  Same. — Assmrnpiion  of  LiabUiiy  by  Surety. — An  answer  to  such  cross- 
complaint  which  alleges  that  the  cross-complainant  agreed  with  the 
plaintiff  and  his  co-defendant  to  pay  and  satisfy  the  note  and  mort- 
gage, is  good.  lb. 

3.  Same. — Pdrol  Negotiations. — Merger. — Where  a  contract  has  finally  been 
reduced  to  writing,  all  previous  parol  negotiations  are  merged  in  the 
written  contract.     Where  therefore  land  has  been  conveyed  by  war- 
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ratify  deed,  <i  prior  parol  agreement  to  satisfy  an  encumbrance  upon 
the  iand  is  ineffectual  for  any  purpose  as  an  agreement.  lb. 

4.  Same, — FLeading. — Departure, — In  an  action  upon  a  promissory  note 
where  one  of  the  defendants,  a  nsarried  woman,  alleges  her  surety- 
ship, a  reply  which  attempts  to  show  a  liab|lity  upon  a  subsequent 
undertaking  is  a* departure,  and  is  bad.  Ih, 

6.  Same, — Change  of  Belative  PosUion, — Where  a  surety  for  a  valuable  con- 
sideration agrees  with  the  principal  to  pay  the  joint  indebt^ness,  he 
thereby  becomes  the  principal  and  the  principal  becomes  his  surety. 

lb. 

6.  Judgment  not  Diadosvna  SuretyBhip, — Subrogation, — A  judgment  was  ren- 
der^ against  S.  ana  H.  before  a  justice  of  the  peace  and  a  lien  ob- 
tained upon  the  real  estate  by  the  filing  of  a  transcript.  S'.  after- 
wards mortfi^iged  the  land  to  Y.  to  secure  a  debt.  The  mortgage  was 
foreclosed,  Y.  becoming  the  purchaser  at  the  sheriff's  sale.  The  judg- 
ment obtained  against  S.  and  H.  did  not  disclose  H/s  suretyship,  and 
Y.  had  no  knowledge  that  he  was  surety.  H.  having  paid  the  judg- 
ment after  the  mortgage  was  given,  sought  to'have  himself  declar^ 
a  surety  and  subrogated  to  the  lien  of  the  judgment  creditor, 

Hddf  that  as  against  Y.,  to  whom  the  mortgage  was  given  after  the  ren- 
dition of  the  judgment  and  before  its  payment,  he  is  not  entitled  to 
subrogation.  Smith  v.  Harbiny  4^4 

7.  Real  Estate. — Purehage-Money. — Equitable  Lien, — Parol  Agreement. — Hns- 
band  and  Wife. — D.  W.  agreed  with  J.  W.  that  if  the  latter  would-  be- 
come his  surety  in  borrowing  money  with  which  to  make  the  first  pay- 
ment on  real  estate  for  which  he  had  bargained^-  he  should  have  a 
lien  thereon  to  secure  him  from  loss  as  such  surety.  The  real  estate 
was  purchased,,  the  borrowed  money  expended  in  making  the  first 
payment,  and  with  the  knowledge  and  consent  of  the  surety  the  con- 
veyance was  made  to  the  wife  of  D.  W.  The  principal  failing  to  pay 
the  note  the  surety  finally  executed  his  own  note  in  satisfaction 
thereof.  The  remainder  of  the  purchase-money  was  paid  by  the  wife. 
The  first  payment  by  D.  W.  was  on  a  debt  he  owed  his  wife.  The 
wife,  at  the  time  of  taking  the  conveyance,  had  knowledge  of  all  the 
facts  above  stated,  but  did  not  knoif  of  the  verbal  agreement  as  to 
the  lien. 

Heldy  disregarding  the  verbal  agreement,  which  is  ineffectual  to  create  a 
lien  by  contract,  that  the  surety,  whose  position  is  that  of  a  general 
ci'editor,  has  no  equitable  lien  upon  the  real  estate  on  account  of  his 
payment  of  the  note.  Wood  v.  Wood^  545 

PROMISSORY  NOTE. 

See  Fraudulent  Convey  a  ncb,  2;  Replevin,  2;  Township,  2,  5. 

1.  Consideration. — Parol  Evidence  to  Show. — Treading. — Answer. — Sufficiency 
of. — A  husband  and  wife  wishing  to  procure  a  home  applied  to  the 
uncle  of  the  wife,  a  bachelor,  who  was  on  intimate  terms  with  the  fam- 
ily, and  from  whom  he  had  received  many  kindnesses,  for  money  with 
which  to  make  the  cash  payment.  He  first  gave  them  one  thousand 
dollars,  which  was  applied  as  a  cash  payment  on  the  land,  two  notes 
for  seven  hundred  and  fifty  dollars  each  being  given  for  tlie  remainder 
of  the  purchase-money;  and  afterwards  he  gave  them  fifteen  hundred 
dollars  more  with  which  to  purchase  said  notes.  It  was  agreed  with 
the  donor,  when  the  money  was  delivered,  that  the  principal  should 
never  be  repaid,  but  that  the  donor  should  be  paid  an  annuity  equal 
to  the  interest  on  the  sums  donated  during  his  natural  life.  To  secure 
this  promise  on  the  part  of  the  husband  and  wife  a  note  for  one  thous- 
and dollars  was  executed  to  the  donor,  and  the  notes  purchased  were 
also  assigned  to  him.    All  the  notes  were  secured  by  mortgages  on 
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the  land.  An  action  was  brought  on  the  notes  by  the  administrator 
after  the  donor's  death,  and  the  facts  as  above  were  stated  in  the 
answer  as  a  defence. 
Hdd^  that  the  answer  states  a  good  defence  to  the  action ;  and  as  the 
money  advanced  did  not  constitute  the  consideration  of  the  note,  that 
evidence  to  prove  tlie  averments  in  the  answer,  such  evidence  going 
to  the  consideration  of  the  notes,  was  admissible,  and  was  not  a  viola- 
tion of  the  rule  prohibiting  the  admission  of  parol  evidence  to  con- 
tradict a  written  instrument.  Dowden  y.  Wood,  SSS 

2.  Endorsement. — Complaint. — The  payee  of  a  promissory  note  wrote  upon 
the  back  thereof  the  words :  '^  I  sign  this  note  to  N.  H.  Garretson 
without  recourse,''  and  affixed  his  signature.  Garretson  wrote  upon 
the  back  of  the  note  these  words :  ''  I  guarantee  payment  of  this 
note  when  due  to  John  F.  Brotherton,"  his  signature  following  the 
words,  and  Brotherton  wrote  thereon  the  words :  "  I  guarantee  pay- 
ment of  this  note  when  due  to  the  First  National  Bank  of  Lima, 
Ohio,"  and  attached  his  signature. 

Hddy  that  the  endorsement  by  the  payee,  notwithstanding  the  misuse 
of  words,  was  sufficient  to  pass  title  to  Garretson. 

Heldf  also,  that  a  complaint  by  Brotherton  alleging  the  facts  as  above  is 
bad,  as  it  does  not  show  title  in  the  plaintin.    JBrotherton  v.  Street,  599 

PROOF  OF  LOSS. 
See  Insurance,  4,  6  to  8. 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  7. 

PUBLIC  POLICY. 
See  Eminent  Domain,  5. 

QUANTUM  MERUIT. 
See  CouNTT  Commissioners,  2. 

QUIETING  TITLE. 

1.  Disclaimer. — Pleading. — In  an  action  to  quiet  title  it  is  not  error  U> 
overrule  a  demurrer  to  an  answer  by  the  defendants,  who  are  not  in 
possession,  which  disclaims  any  interest  in  the  real  estate  in  contro- 
versy and  alleges  that  the  defendants  had  never  claimed  any  interest 
in  the  land.  MUler  v.  Cwnry^  4^ 

2.  Pleading. — In  an  action  to  quiet  title,  a  general  allegation  that  the 
defendants  assert  an  unfounded  title  is  sufficient  to  show  that  a 
claim  of  title  is  asserted  by  them.  Wilson  v.  Wilaon,  47S 

RAILROAD. 
See  Corporation,  4;  Master  and  Servant,  1»  2. 

1.  h^wry  to  Animals. — Construction  of  Cattle-  Ouards. —  Opinion  Evidence, — In 
an  action  to  recover  for  the  value  of  horses  killed  on  the  track  of 
a  railroad,  the  opinion  of  an  expert  witness  that  the  construction  of 
a  cattle-guard  under  the  track  at  the  place  where  the  horses  entered 
upon  it  would  render  the  use  of  the  tracks  dangerous,  is  inadmissible. 

Chicago^  etc.,  R,  R.  Co.  v.  ModesUt,  S12 

2.  Same. — Maintaining  Fence. — Burden  of  Proof . — In  such  action  the  bur- 
den is  upon  the  defendant  to  show  affirmatively  that  the  place  where 
the  animals  entered  was  one  that  it  could  not  fence  without  endanger- 
ing the  safety  of  its  employees.  ^  lb. 

3.  Fire  from  Passing  Engine  — Negligence. — Liability  of  Company. — Where  a 
railway  company  negligently  permits  dry  grass  and  other  combustible 
matter  to  accumulate  upon  its  right  of  way,  and  they  are  set  on  fire  hj 
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pustting  engines,  and  the  fire  is  negligently  permitted  to  escape  to 
the  land  of  an  adjoining  owner,  without  negligence  on  his  part,  the 
company  is  liable.  ChicagOf  ttc.y  R.  W.  Co,  v.  Burger,  ^15 

4.  &I9IK.— Con^ri^titon/  Negligence. — It  is  not  contributory  negligence  for 
the  adjacent  owner  to  permit  dry  grass  and  stubble  on  his  land  which 
will  spread  fires  negligently  set  by  the  railway  company.  /6. 

6.  Sama. — Complaint, — Special  Verdict. — Theory  Proceeded  on. — Judgment, — 
Where  the  complaint  proceeds  upon  the  theory  that  the  plaintiff'i^ 
injury  was  caused  by  the  negligence  of  the  defendant  in  permitting 
rubbish,  and  other  combustible  matter,  to  accumulate  on  its  right  oi 
way  from  which  the  fire  escaped  to  the  land  of  the  plaintiff ;  while 
the  verdict  rests  upon  the  theory  that  the  injury  was  occasioned  by 
the  negligence  of  tne  company  in  failing  to  provide  its  Engines  with 
proper  spark-arresters,  a  judgment  for  the  plaintiff  bas^  thereon 
will  not  be  sustained.  26. 

6.  Saine, — Special  Verdict. — Finding  of  Negligence. — Mere  Ooneluaion.^A 
special  verdict  should  state  facts,  not  conclusions.  A  finding  that 
one  of  the  parties  has  been  guilty  of  negligence  is  a  mere  statement 
of  a  conclusion,  and  will  not  support  a  judgment.  lb, 

7.  Accident  at  Oroesing. — Evidence, — Ree  Oestd. — ^In  an  action  for  injuries 
sustained  at  a  railroad  crossing  by  collision  with  a  train,  it  was  com- 
petent for  the  plaintiff's  mother,  who  was  present  when  her  hus- 
band and  daughter  left  home  on  the  evening  of  the  accident,  to  tes- 
tify as  to  what  was  said  as  to  their  destination  when  about  to  de- 
part, such  evidence  being  a  part  of  the  re«  gedce. 

^  Oindnnati,  etc.,  B.  W,  Co,  ▼.  Howard,  S80 

8.  Same, — h^ry  by  Collision  with  ISxiin  at  Crowing, — Contributory  Negli' 
gence. — Burden  on  Injured  Party, — Where  a  party  crossing  a  railroad 
track  is  injured  by  a  collision  with  a  train,  the  fault  is,  prima  fade, 
his  own,  and  he  must  show  affirmatively  that  his  fault  or  negli- 
gence did  not  contribute  to  the  injury  before  he  is  entitled  to  recover 
for  such  injury.  lb, 

9.  Same. — Vigilance, —  Burden  of  Prorf, —  Train  Making  up  Time,  —  The 
burden  is  on  one  injured  by  a  collision  with  a  train  at  a  railroad 
crossing  ta  show  by  a  preponderance  of  the  evidence  that  he  vigil- 
antly used  his  eyes  and  ears  to  ascertain  if  a  train  of  cars  was  ap- 
proaching. The  fact  that  the  train  is  behind  time,  and  is  running 
faster  than  usual  at  the  crossing,  does  not  excuse  him  from  exercis- 
ing the  care  and  caution  required  of  him  when  the  train  is  running 
at  its  usual  rate.  lb. 

10.  Same. — Erroneous  Instruction. — Obstruction  of  View. — Failure  to  Qive  Sig- 
nals.— Contributory  Negligence, — It  was  error  to  instruct  the  jury  that 
if  the  view  was  obstructed  and  there  was  a  failure  to  ring  the  bell 
or  sound  the  whistle  within  eighty  rods  of  the  crossing,  they  might 
infer  want  of  contributory  negligence  in  attempting  to  cross  the  rail- 
road track  under  any  circumstances  which  would  have  made  it 
reasonably  safe  on  the  supposition  that  the  engine  and  train  were 
eighty  rods  away.  -  lb, 

11.  Same. — Instruction. — Contributory  Negligence. — Inference  to  be  Drawn  by 
Jury. — An  instruction  that  if  the  whistle  was  not  sounded  nor  the 
bell  rung  this  was  a  circumstance  tending  to  show  want  of  contribu- 
tory negligence  is  erroneous ;  as,  also,  is  an  instruction  that  if  there 
is  nothing  in  the  evidence  tending  to  show  contributory  negligence 
the  jury  may,  without  proof,  infer  there  was  none.  lb. 

12.  Same, — Instruction. — Care  Required  in  Case  of  Obstruction  to  Sight  or  Hear- 
ing.— It  is  proper  to  instruct  the  jury  that  if  there  were  any  obstruc- 
tions to  sight  or  hearing  in  the  direction  of  the  approaching  train  as 
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the  plaintiff  neared  the  crossing,  the  obBtructions  required  increased 
care  on  the  part  of  the  plaintiff  in  approaching  the  crossing.  The 
care  must  be  in  proportion  to  the  increase  of  danger  that  may  come 
from  the  use  of  a  highway  at  such  a  place.  lb. 

13.  Ir^ry  to  Animali  where  Company  ia  not  Required  to  Fenjoe. — Non^LiubUky. 
— A  railroad  company  is  not  liable  for  injuries  to  animals  that  enter 
upon  its  track  at  places  where  to  maintain  fences  would  interfere 
With  the  discharge  oi  its  duty  to  the  pnblici  or  with  the  rights  of  the 
public  in  the  use  of  the  highway,  or  in  doing  business  with  the  com- 
pany, nor  at  any  place  where  fences  and  connecting  cattle-guards 
would  make  the  running  .and  handling  of  trains,  or  the  necessary 
and  proper  switching  of  cars,  more  hazardous  to  its  employees. 
Where  animals  enter  upon  railroad  grounds  at  such  places  and  are 
killed  within  limits  that  can  not  be  and  are  not  required  to  be  fenced, 
the  company  is  not  liable.  Pennsylvania  Co,  y.  Mitchell,  4^S 

14.  Same, — Railroad  companies  can  not  be  required  to  erect  and  main- 
tain fences  along  uninclosed  and  unimproved  lands,  nor  in  the  platted 
portions  of  cities,  towns  and  villages,  but  they  are,  nevertheless,  lia- 
ble for  injury  to  animals  that  enter  upon  their  tracks  at  such  places, 
in  case  the  track  was  not,  but  might  have  been, securely  fenced  with- 
out interfering  with  the  discharge  of  its  duty  to  the  public,  or  with- 
out increasing  the  danger  to  its  employees  in  the  discharge  of  their 
duties.  lb, 

15.  Same. — Maintenance  of  OaUle-Ouards, — Opinion  Evidenee. — InadndastbUity 
<4' — It  was  not  error  to  exclude  the  cTidence  of  a  witness  whose  opin- 
ion was  asked  as  to  whether  or  not  a  cattle-guard  could  have  been 
maintained  at  a  particular  pla<^  without  increasing  the  danger  to 
the  defendant's  trainmen.  That  was  a  conclusion  lor  the  jury  to 
draw  from  all  the  evidence  in  the  case.  /6. 

REAL  ESTATE. 
See  Principal  and  Surety,  7 ;  Statute  op  Frauds. 

1.  Broker, — Commiesion. — Contract  of  Agency. — Construction  of, — A  contract 
of  agency  for  the  sale  of  land  provided  for  a  broker's  commission 
of  5  per  cent,  on  the  amount  of  the  consideration.  It  was  further 
provided  that  "  If  said  real  estate  is  transferred,  or  sold,  outside  of  the 
influence  or  agency  of  said  Leslie,  or  withdrawn  from  the  market 
within  twelve  months  from  this  date  I  agree  to  pay  said  Leslie  a 
commission  of  2  per  cent.  If  a  customer  is  introduced  through  the 
agency  of  said  Leslie,  and  a  sale  is  afterwards  consummated  with  said 
customer  I  agree  to  pay  the  commission  aforementioned,  whether  the 
time  of  this  agreement  shall  have  expired  or  not." 

Heldf  that  the  principal  had  the  right  to  wibiidraw  his  real  estate  from  the 
market,  or  to  sell  it  to  a  purchaser  not  furnished  by  the  agent,  in  which 
case  he  would  have  been  liable  for  a  commission  of  2  per  cent. ;  but 
that  having  done  neither,  and  having  sold  to  a  purchaser  furnished 
by  the  agent  after  the  expiration  of  a  year,  he  was  liable  for  the 
commission  of  5  per  cent.,  the  contract  being  a  continuing  one  until 
terminated  in  some  manner  provided  for  by  the  contract. 

Ledie  v.  Boyd,  S20 

2.  Deed. — Descriptmi. — Real  estate  was  conveyed  by  the  following  de- 
scription :  "  One-eighth  of  the  undivided  one  hundred  and  forty- 
one  and  one-half  acres  of  land,  known  as  the  *  Old  John  Whiteneck 
farm,'  in  Waltz  township,  Wabash  county,  State  of  Indiana,  to  wit: 
Reserve  No.  4,  section  31,  township  26  north,  of  range  7  and  6." 

Hdd,  that  the  description  was  not  void  for  uncertainty,  it  appearing  from 
the  evidence  that  the  grantor  owned  an  undivided  one-eighth  interest 
in  one  hundred  and  forty-one  and  one-half  acres  of  land  in  said  re- 
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serve,  and  that  the  one  hundred  and  furty-one  and  one- half  acres  was 
known  as  the  **  Old  John  Whiteneck  farm."  Ircjihnan  v.  Neff,  SOS 

REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  TUle  by  Possession, — Where  a  complaint  to  recover  real  estate  alleges 
title  in  fee  in  the  plaintiff,  and  the  facts  found  in  the  special  ver- 
dict show  title  through  possession  continued  for  the  requisite  period 
by  the  ancestor  of  the  plaintiff 's  grantor,  and  heirs,  the  allegation  of 
the  complaint  is  supported,  a  title  in  fee  is  shown. 

Me  Wkorter  v.  HeltseU,  129 

2.  Sam/s, — TiUe  Traced  to  Common  Sourpe. — Where  title  is  claimed  through 
a  common  grantor,  it  is  sufficient  to  trace  it  to  that  sonrce.  lb. 

3.  Same. — EUetion  to  Sue  for  Damages. — Condition  Broken, — Where  one 
elects  to  sue  for  damages  and  accepts  judgment,  he  is  precluded 
from  entering  for  condition  broken.  lb. 

4.  Sheriff's  Sale. — Deed.— Insufficient  Description. — ^In  order  to  maintain 
ejectment,  the  burden  is  upon  the  plaintiff  to  make  out  a  title  to  the 
land  in  dispute  in  himself,  and  where  he  claims  through  a  judicial 
sale  it  must  appear  from  the  decree  and  deed,  tlirough  which  he 
claims,  without  the  aid  of  extrinsic  evidence,  that  the  title  to  the  lot 
in  controversy  is  in  him.    If  the  decree  and  deed  are  so  defective 

.  that  it  can  not  be  ascertained  by  inspection,  or  from  any  data  con- 
tained therein,  what  property  was  in  fact  sold,  or  if  in  order  to  as- 
certain the  intention  of  the  officer  in  selling,  it  becomes  necessary 
to  institute  an  extraneous  inquiry,  the  deed  is  void. 

Bowen  V.  Wiekersham^  404 

RECOGNIZANCE. 

1.  D^avU. — Judgment  of  Torfeiture. — In  order  to  maintain  an  action  upon 
a  recognizance  bond  it  is  necessary  that  the  court  should  enter  a 
formal  judgment  of  forfeiture  at  the  same  term  of  the  default.    A 

i'udgment  01  forfeiture  entered  at  a  subsequent  term  is  void.    The 
act  that  the  recognizance  is  a  continuing  one  does  not  alter  the  rule. 

McGuire  v.  SUOe,  6S6 

2.  Same, — Evidence. — ^In  such  action,  where  the  only  evidence  introduced 
is  the  bond,  the  entry  of  default  and  judgment  of  forfeiture,  no  evi- 
dence being  introduced  showing  the  bond  to  have  been  executed  by 
the  order  of  the  circuit  court,  or  that  a  criminal  proceeding  was 
pending  against  the  defendant  at  the  time  the  bond  was  executed,  a 
nnding  adverse  to  the  defendants  is  not  sustained.  lb. 

REDEMPTION. 
See  Tax  Sai^e,  3. 

REMEDIES. 
See  Contract,  15,  16. 

REPLEVIN. 

!•  ActUm  upon  Bond, — Pleading. — In  an  action  upon  a  repleTin  bond, 
where  the  answer  alleges  that  the  question  of  title  wan  not  in  issue  in 
the  replevin  suit,  it  is  a  harmless  error  to  sustain  a  motion  to  strike  out 
a  part  of  the  cross-complaint  in  which  it  is  alleged  that  the  clerk  of 
the  court,  by  inadvertence,  wrote  up  as  the  judgment  of  the  jury  in 
the  replevin  suit  that  the  defendants  in  that  suit  were  adjudged  to  be 
the  owners  of  the  property.  Ringgenberg  v.  Hartman^  186 

2.  Same. — Notes. — Set-Off. — In  an  action  upon  a  replevin  bond  executed 
in  favor  of  both  plaintiffs,  notes  held  against  one  of  the  plaintiffs  by 
the  defendants  are  not  available  as  a  set-off.    The  defenaants  are  es-^ 
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topped  to  deny  that  one  of  the  obligees  had  no  interest  in  the  bond 
sued  upon.  lb, 

3.  Same. — Evidence, — Mitigation  of  Damages, — Where  the  defendants  in  an 
action  upon  a  replevin  bond  hold  a  chattel  mortgage  upon  the  prop- 
erty involved  in  the  replevin  suit,  thej  may  prove  that  fact  in  miti- 
gation of  damages.  lb. 

4.  Dem4snd. — Failure  to  Prome. — Subsequent  Action. — Where  the  plaintifis  in 
an  action  of  replevin  do  not  succeed  merely  because  of  failure  to  prove 
a  demand  prior  to  the  time  of  bringing  the  action,  the  judgment  ren- 
dered against  them  is  not  conclusive,  and  is  not  a  bar  to  a  subse- 
quent action.  Williams  v.  Lewis,  S44 

5*  Same, — Demand. — Proof. — In  the  second  action  it  is  not  competent  for 
the  defendant  to  prove  that  a  demand  was  in  fact  made  prior  to  the 
first  action  of  replevin.  lb, 

6.  Complaini, — Sufficiency  of, — Under  section  1266,  B.  8.  1881,anthorizing 
actions  of  replevin  for  possession  of  personal  property,  a  complaint 
which  alleges  that  the  plaintiffs  are  the  owners  of  the  property,  and 
entitled  to  the  possession,  and  that  the  defendant  has  possession  with- 
out right,  and  unlawfully  detains  the  same  from  the  owner,  is  suffi- 
cient to  entitle  the  plaintiffs  to  maintain  an  action  for  possession. 

Turpie  v.  Fogg,  m 

7.  Saane, — Tiile, — The  complaint  is  sufficient  to  try  the  title  to  the  prop- 
erty without  the  averment  required  by  section  1267,  R.  8. 1881,  that 
the  property  was  not  seized  under  an  execution,  or,  if  so  seized,  that 
it  was  exempt.  lb. 

REPLEVIN  BOND. 

See  Replevin,  1  to  & 
RESCISSION. 

Bee  GONTEAOT,  15,  16  ;    CoNVETANOB,  1 ;  iM^UBANCBy  6. 

RES  GEST^ 
See  Railroad,  7. 

RESPONDEAT  SUPERIOR. 
See  Master  akd  Servant,  3. 

REVOCATION. 
See  Will,  4. 

RIGHT  OF  WAY. 
See  Easement,  3. 

RISE. 
See  Master  and  Servant,  5,  7,  8. 

SALE. 

See  Contract,  13;  Partnership. 

By  Car  Load. — Substiiuiion  of  Larger  Oars. — Construction  of  OonhraeL — ^The 
plaintiff  contracted  with  the  defendant  to  sell  and  deliver  to  him 
twelve  car  loads  of  fruit  cans,  to  be  shipped  in  B.  &  O.  freight  cars, 
the  number  to  be  shipped  in  each  car  not  being  agreed  upon.  To 
lessen  the  freight  expense  to  the  defendant  larger  cars  were  procured. 

Heldf  that  the  defendant  was  entitled  to  receive  under  the  contract  only  a 
sufficient  number  of  cans  to  fill  twelve  of  the  smaller  cars. 

(TFerrdl  v.  Van  Qmp,  SS6 

SCHOOL  BOOK  LAW. 
See  County  Superintendent,  1,  3,  7. 
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SCHOOL  LANDS. 
See  Tows8HiP«  1,  2, 5. 

1.  i^treAose. — FwJenHswrt  of  Oontraa,T— Re-Sale. — Outttanding  Lien. — Tena$Ua 
in  Common. — A.,  the  assignee  of  a  certificate  of  parchase  of  school 
lands  sold  in  compliance  with  section  4345,  B.  S.  1881,  occupied  the 
land  until  his  death.  At  his  death  his  children  inherited  the  land 
as  tenants  in  common,  subject,  by  the  terms  of  the  will,  to  the 
widow's  life-e9tate.  The  interest  instalments  remaining  unpaid  after 
the  death  of  the  widow,  the  land  was  resold  under  section  4347,  B.  S. 
1881,  and  B.  became  the  purchaser. 

Hddy  that  B.,  who  was  the  owner,  when  the  sale  was  made,  of  an  undivided 
interest  by  purchase  from  one  of  the  children,  could  not  acquire  title 
by  purchase  at  such  sale  against  the  owner  of  an  undividea  interest 
by  purchase  from  another  of  the  children.  EUton  v.  PiggoU,  94  Ind. 
14,  distinguished.  McPheeien  v.  Wrighly  660 

2.  Same. — Forfeiiure. —  JSjfeet  of. —  Surplus. —  A  forfeiture,  under  section 
4847,  B.  8.  1881,  upon  the  failure  of  the  purchaser  of  school  lands 
to  make  payments,  does  not  divest  the  title  of  the  purchaser  to  the 
real  estate,  but  simply  authorizes  the  State  to  sell  the  real  estate  for 
its  own  reimbursement,  the  surplus  going  to  the  purchaser.  Jb* 

SEPABATE  ESTATE. 
See  Ma&bied  Womaw,  1  to  4. 

SET-OFF. 
See  BxiPiiBviN,  2. 

SETTLEMENT. 

See  Township  Tbustkb. 

Mutual  Dealtngs  between  IhrUes. — Items  of  AeeowU, — JVesfunpliofi. — ^Where 
there  are  mutual  dealings  between  parties,  settlements  made  and 
notes  given  by  one  of  the  parties,  the  presumption  is  that  the  settle- 
ments covered  and  included  all  the  items  of  the  account. 

Long  V.  Straus^  84 

SHELLEY'S  CASE. 

See  Will,  8. 

SHEBIFF'S  DEED. 
See  MoBieAGE^  7;  Bsal  Estate,  Action  to  BaoovaB,  4. 

SHEBIFF'S  SALE. 
See  MoBTQAOE^  6 ;  Bsal  Ebtatb,  AonoN  to  Bxoovxb,  4. 

SIDEWALK 
See  Municipal  Cobpobation,  0, 12  to  14. 

SIGNATHBE. 
See  EviDNNCE,  6  to  8. 

SLANDEB. 

See  New  Trial,  2. 

1.  Eatpress  MaHoe. — DedamUons  </  Defendant  Tending  to  ISww.-^  Admu- 
sUiHty. — ^In  an  action  for  slander  the  testimony  of  a  witness  tending 
to  show  that  the  defendant  knew  that  the  charges  he  made  against 
the  plaintiff  were  unfounded,  is  competent  for  the  purpose  of  prov- 
ing express  malice.  MiUer  v.  Cook,  101 

%  Same. — Fraudulent  Conveyanees  by  D^endanL — Emdence  qf. — ^At  the  time 

Vol.  124.. 
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of  the  publishing  of  slanderous  words  the  plaintiff  occupies  the  po- 
sition  of  a  creditor  and  may  prove  that  certain  fraudulent  convej* 
ances  were  made  by  the  defendant.  Jb, 

3.  Same, — DefendanCs  Financial  Condiiion. — Proof  that  the  defendant,, 
after  being  threatened  with  an  action  for  slander,  made  voluntary 
conveyances  of  his  property,  was  competent  for  the  purpose  of 
showing  the  financial  condition  of  the  defendant.  lb. 

4*  Samt. — ImpeachmerU  of  WUness, — The  rule  permitting  a  party  to  con- 
tradict his  own  witness  applies  only  where  the  testimony  is  a  sur- 
prise to  the  party  calling  him,  and  is  prejudicial ;  and,  hence,  a  wit- 
ness called  by  the  defendant  having  denied,  in  answer  to  a  question, 
that  he  had  sexual  intercourse  with  the  plaintiff,  it  was  not  com- 
petent to  prove  by  other  witnesses  other  declarations  of  the  witness 
to  the  contrary.  lb. 

5.  Same. — Evidence. — A  witness  for  defendant  testified  that  he  had  a  con- 
versation with  the  defendant  in  March,  which  the  defendant  denied, 
offering  to  prove  that  the  conversation  took  place  in  November,  and 
to  state  what  was  said. 
Heldf  no  impeaching  question  having  been  asked  the  witness,  that  the 
testimony  of  defendant  as  to  the  conversation  in  November  was  in- 
competent, lb. 

0.  Sa$ne. — Specifie  Acts  of  Impropfieiy. — Specific  acts  of  impropriety  com- 
mitted by  the  plaintiff  long  after  slanderous  words  are  spoken,  are 
not  competent  evidence.  /6. 

SPECIAL  FINDING. 

1.  Motion  to  Strike  Out  Parte  of. — New  TriaL — A  motion  to  strike  out  parts 
of  a  special  finding  is  not  authorised  by  any  rule  of  practice.  Where 
the  court  fails  to  find  all  the  facts  proven,  or  finds  the  facts  contrary 
to  the  evidence,  the  remedy  is  by  motion  for  a  new  trial. 

i^iarp  V.  Malia,  4^ 

2.  What  it  Mutt  Gmtotn. — A  special  finding  must  find  the  facta,  and 
state  neither  conclusions  of  law  nor  mere  matters  of  evidence.  The 
ultimate  facts  only  must  be  stated.  Perkiiu  v.  Hayward,  445 

3.  Samt. — Ditch  Proceeding. — Statements  a$  to  PubUc  Health  and  Public  High- 
vxiys. — The  statement  in  a  special  finding  in  a  ditch  proceeding  that 
the  ditch  would  benefit  the  public  health,  is  the  statement  of  an 
ultimate  fact,  and  not  of  a  mere  conclusion.  The  statement  that 
it  would  benefit  several  public  highways  in  Steuben  and  La  Grange 
counties,  is  the  statement  of  an  ultimate  fact,  and  not  of  a  mere  con- 
clusion, but  is  probably  so  vague  and  indefinite  as  to  be  objection- 
able, lb. 

SPECIAL  JUDGE. 

1.  Adjournment  of  Term. — Power  to  Continue  Trial  Beyond. — Where  a  spe- 
cial judge  is  appointed  to  try  a  cause,  and  after  the  trial  is  com- 
menced, the  regular  judge  adjourns  the  term  until  the  time  fixed 
by  law  for  holding  the  next  regular  term,  the  special  juug^  has 
authority  to  proceed  with  the  trial  of  the  cause  before  him,  after 
the  order  of  adjournment  made  by  the  regular  judge. 

Perkins  v.  Hayward,  44^ 

2.  Same. — Extent  of  His  Authority. — When  the  regular  judge  yields  the 
bench,  calls  in  a  special  judge,  and  duly  appoints  him  to  try  a 
designated  cause,  the  special  judge  thus  appointed,  acquires  full 
authority  over  the  cause,  throughout  all  of  its  stages,  and  the 
authority  of  the  regular  judge  is  necessarily  excluded.  Under  the 
provisions  of  section  10  of  article  7  of  the  Constitution,  the  Legisla- 
ture has  the  power  to  provide  for  the  appointment  of  special  judges^ 
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and  to 'make  provision  for  investing  such  special  judges  with  the 
authority  of  regularly  chosen  judges  in  the  cases  enumerated.  Bat- 
ten y.  Slate,  80  Ind.  394,  distinguished.  lb, 

SPECIAL  VERDICT. 
See  Mastbb  and  Sbkyant,  2;  Bailboad,  5,  6. 

1.  Failure  to  Find  EstenticU  Fac(8.^IrUendme7U. — A  special  verdict  must 
contain  a  finding  of  the  facts,  and  if  any  fact  essential  to  support  the 
judgment  is  not  found,  the  judgment  must  fall.  Nothing  can  be 
supplied  by  intendment.  NoblesviUe  Oas,  etc.,  Co.  v.  Lo^r,  79 

2.  Bequest /or  Written  Inetrueticn. — It  is  not  error  for  the  court  to  grant  a 
request  for  a  special  verdict,  which  is  made  after  the  party  prefer- 
ring the  request  has  asked  the  court  to  instruct  the  jury  in  writing, 
and  after  the  questions  of  law  to  be  embraced  in  the  instructions 
have  been  discussed,  as  the  court  has  the  right  to  require  the  jury  to 
return  a  special  verdict  without  any  request  from  either  party. 

Lowman  v.  Sheets,  4^6 
STATUTE. 

See  CoBFOBATioN,  2,  6 ;  Cottktt  Clebk,  1 ;  Cbiminal  Law,  6, 14, 15,  21, 
22;  Dbainaqe,  2,  8, 10  to  12;  Evidence,  3;  Quabdian  akd  WabD; 
Highway  ;  Jubt,  2 ;  Poob  Pebson,  2 ;  Pbingifal  and  Subety,  1 ;  Bs- 
PLEviN,  6,  7 ;  School  Lands  ;  Tax  Sale,  3,  4 ;  Tubnpiee  ;  Will,  4. 

STATUTE  0ON8TBUED. 

See  GoKViCT;  County  Supebintendent,  3 ;   Dbainaoe,  10;  MuKiciPAii 
CoBPOBATiON,  3,  4,  8 ;  School  Lands,  2 ;  Widow. 

STATUTE  OF  FBAUDS. 
See  CoNTBACT,  6,  9  to  14 ;  Easement,  4. 

Beal  Ertate. —  Verbal  Bromise  to  Beeonvey. — Ih,rol  Evidence  to  Establieh  a  TrusL 
— A  widow,  the  owner  in  fee  of  certain  real  estate  by  descent  from 
her  husband,  in  order  to  relieve  said  real  estate  from  the  operation 
of  the  statute  limiting  her  right  to  convey  the  same  during  a  second 
■  contemplated  marriage,  without  consideration  conveyed  the  said  real 
estate  to  the  wife  of  the  brother  of  her  intended  husband,  relying 
upon  the  verbal  agreement  *of  the  wife,  her  husband  assenting,  to 
reconvey  the  same  after  the  marriage  had  taken  place.  She  was  in- 
duced to  make  the  conveyance  through  the  intimate  and  confiden- 
tial relations  existing  between  the  parties,  and  at  the  earnest  solicita- 
tion of  the  grantee  and  her  husband.  After  the  marriage  the  wife 
refused  to  reconvey. 

Hddj  that  parol  evidence  was  admissible  to  prove  the  facts  establishing 
a  trust,  although  the  deed  was  absolute  in  form,  the  statute  of  frauds 
having  no  application  in  such  a  case,  since  to  apply  it  would  make  it 
«D  instrument  of  fraud.  Qu<iani  v.  CcUaUmif  54 

STOCK  AND  STOCKHOLDEBS. 
See  CoBFOBATioN,  6 ;  Pleading,  10. 

STBEET  IMPROVEMENT. 
See  Municipal  Cobpobahon,  3,  4,  6  to  8. 

STBEETS  AND  ALLEYS. 
See  Municipal  Cobpobation,  1,  3, 4,  6  to  8. 

SUBBOGATION. 
See  Mobtoaob,  2 ;  Vendob  and  Pubchaseb,  1. 

SUMMONS. 
See  Judgment,  1, 2. 
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SUNDAY  LAW. 
See  WiiJ^2. 

SUPEBYISOB. 
See  Animai^  2. 

8UPBEME  OOUBT. 

L  Weight  cf  Evidence. — ^Tfae  Saprem^  Court  will  not  rererse  a  jadgment 
upon  the  weight  of  the  evioence.  Bemhamer  v.  Dawwt^  1S6 

2.  Qwettwning  <^  Anewer  by  AaeignmerU  of  Error, — An  answer  can  not  be 
qoestioned  for  the  first  time  in  the  Supreme  Coart 

Chicago,  eU.,  R.  B,  Co.  ▼.  ModeeiUy  219 

8.  Weight  of  Evidenee. — Where  there  is  legal  evidenoe  in  the  record  tend- 
ing to  support  the  verdict  of  the  juiy  or  the  finding  of  the  court  on 
every  material  point,  the  Supreme  Court  will  not  disturb  the  verdict 
or  finding  on  the  weight  of  the  evidence.  Stoft  v.  HerreUy  47S  y 

4.  Weight  of  Evidenee. — Where  there  is  evidence  tending  to  support  the 
finding  of  the  court,  the  Supreme  Court  will  not  reverse  a  judgment 
on  the  weight  of  the  evidence.  QvUer  v.  BidtUe,  600 

SURETY. 
See  Cmr  Tbbabureb  ;  Mabbied  Woman,  6 ;  PBiNdPAii  A2!n>  Subety. 

SURFACE  WATER 
See  Eabsment,  1,  2. 

TAX  SAI.E. 
See  Dbainaoe,  8,  9. 

1.  Exeeuiion  cf  Deed, — Injunction. — Tender. — Fteading.^^n  an  action  to 
enjoin  the  execution  of  a  deed  to  the  purchaser  at  a  tax  sale  on  ac- 
count of  irregularities  in  the  sale  which  render  it  ineffectual  to  con- 
vey title,  a  paragraph  of  complaint  which  alleges  that  a  tender 
was  made  of  the  amount  due,  but  fails  to  allege  that  the  tender  was 
brought  into  court  for  the  benefit  of  the  purchaser,  is  bad. 

Vity  of  Loganeporl  v.  Gzae,  S64 

2.  Same. — Iktrchaser'a  TAen. —  Void  Sale. — A  tax  sale,  although  made  in 
violation  of  mandatory  provisions  of  the  statute,  vests  in  the  par- 
chaser  the  lien  of  the  State  upon  the  land  upon  which  the  taxes  were 
leviable,  in  all  cases  except  where  the  sale  was  void  because  the  land 
sold  was  not  liable  to  taxation,  or  where  the  taxes  had  been  paid,  or 
the  description  of  the  land  was  so  im^rfect  as  to  fail  to  identify 
the  land,  or  where  the  sale  was  made  without  authority  of  law.    /6. 

8.  Sokme. — Sale  Ineffectual  to  Convey  Title,  but  Carrying  Lien  of  State. — jBe- 
demption  by  Delinquent  Taxpayer. — SUUute. — Where  a  tax  sale  is  in- 
effectual to  convey  title,  but  carries  to  the  purchaser  the  lien  of  the 
State  (section  6488,  R.S.  1881),  the  delinquent  taxpayer  can  redeem 
from  such  sale  only  upon  the  conditions  prescribed  by  section  (>466, 
R.  S.  1881,  relating  to  redemption  from  tax  sales.  lb. 

4.  Foredoeure  of  Tax  Lien.— 'Costs. — Liabiliiy  of  County. — Where  an  action 
is  brought  in  the  name  of  the  State,  on  the  relation  of  the  prosecut- 
ing attorney,  to  foreclose  the  lien  of  the  State  for  taxes  (Elliott's 
Supp.,  section  2147),  and  a  sum  sufficient  is  not  realized  from  the  sale 
of  the  real  estate  to  pay  the  costs  due  the  officers  of  the  court  in 
consequence  of  the  proceeding,  the  county  in  which  the  land  is  listed 
is  not  liable  in  its  corporate  capacity  for  the  balance  of  such  costs. 

AbbeU  V.  Board,  etc,  4^ 

TENANTS  IN  COMMON. 

See  School  Lauds,  1. 
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TENDER. 
Se^  Tax  Sale,  1. 

TITLE. 

See  County  Supsbintemdemt,  4,  7 ;  Fraudulent  Convetahcb,  1 ; 
Landlord  and  Tenant;  Keal  Estate,  Action  to  Eboover,  1,  2 ; 
BsPLEViNy  7 ;  School  Lands,  1. 

TOWN. 

See  Municipal  Corporation,  2. 

TOWNSHIP. 

1.  Purehau  by  Trwtees  of  School  Land  /or  Joint  Graded  School — SUUtUe. — 
The  statute,  Bection  4446,  B.  S.  1881,  empowers  the  trustees  of  two  or 
more  school  townships  to  organuse  a  joint  graded  school,  and  to  pur- 
chase suitable  real  estate  to  be  used  for  that  purpose.  The  frustees 
are  the  sole  judges  of  the  right  to  purchase  property  of  this  character, 
and  in  the  absence  of  fraud  between  the  trustees  and  the  seller  their 
decision  is  conclusive.  Oraxg  School  J)f>.  y.  ScoUf  72 

2.  Same, — Propriety  of  PitrchoM, — Action  upon  Note  for  Purehaee- Money. — 
The  advisability  or  necessity  of  the  school,  or  the  question  as  to 
whether  the  property  purchased  was  suitable  or  proper,  can  not  be 
inquired  into  in  an  action  upon  a  note  given  for  the  purchase-money. 

lb. 

3.  Same. — i^irfies.—In  an  action  upon  the  note  for  the  purchase-money, 
which  was  made  payable  to  the  trustees  of  the  Moorefield  Lodge 
of  Masons,  the  vendors  of  the  real  estate,  and  by  them  endorsed  and 
asigned  to  the  plaintiff,  neither  the  trustees  nor  the  grand  lodge  is  a 
necessary  party  defendant.  lb. 

4.  Same. — Fraternal  Order. — Knowledge  cf  Members  not  Knowledge  </  Order, — 
The  knowledge  of  a  member  of  a  fraternal  order  of  any  fact  is  not 
the  knowledge  of  the  order;  and  the  charge  of  fraudulent  knowledge 
of  the  order  is  not  established  by  the  fraudulent  knowledge  or 
actions  of  a. member  of  it.  lb. 

5.  Same. — FraudtUenl  Purpose  of  Tmeiee. — Sale  by  Vendor  in  Good  Faith. — 
Beeovery  on  Note  for  Purcftaae- Money. — Although  the  trustee  had  a 
fraudulent  purpose  in  purchasing  the  property,  if  the  sale  was  made 
by  the  vendor  m  good  laith,  and  taken  possession  of  by  the  township 
and  regained,  a  recovery  on  the  note  for  the  purchase-money  can 
not  be  defeated.  lb. 

6.  Certyieates. — Fi-audulent  Iwae  of. — RighU  of  Amgnee. — By  a  conspiracy 
between  a  township  trustee  and  the  plaintiff's  assignor  certificates  of 
indebtedness  were  issued  for  lightning-rods  erected  on  the  school- 
houses  of  the  township  to  an  amount  almost  four  times  their  value. 
One  of  the  certificates  was  assigned  to  the  plaintiff,  who  seeks  a  re- 
covery upon  it  against  the  township. 

Heldy  that  the  certificate  is  void,  and  that  the  township,  although  it  has 
not  rescinded  the  contract,  and  retains  the  benefit  thereof,  is  not  bound 
upon  it. 

Held,  also,  that  the  assignee  is  not  entitled  to  recover  on  the  certificate 
the  actual  value  of  the  goods  furnished  the  township. 

Boyd  V.  MiU  Greek  School  2}>.,  19S 

TOWNSHIP  CEBTIFICATEa 
See  Township,  6. 

TOWNSHIP  TBUSTEE. 

See  Township. 

SeUlemeiU. — Appeal  from  County  CommiaBiofneTs. — A  taxpayer  who  alleges 
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that  he  is  aggrieved  by  the  action  of  the  board  of  county  commis- 
sioners in  approving  a  report  and  settlement  made  by  the  sureties  on 
the  bond  of  a  township  trustee,  can  not  appeal  to  the  circuit  court 
li  by  filing  an  affidavit  and  appeal  bond.    In  making  settlements  with 

^  township  trustees,  and  in  the  examination  and  confirmation  of  their 

reports,  county  commissioners'  act,  not  judicially,  but  in  a  ministerial 
capacity,  and  the  general  right  of  appeal  authorized  by  statute  is  ap- 
plicable only  to  decisions  of  a  judicial  character. 

Btmnell  ▼.  Boards  etc.,  1 
TRIAL. 
See  Spscial  Juix^b.  ' 

TRIAL  BY  JURY. 
See  Decedents'  Estates,  2. 

TRUST. 
See  Statute  of  Fbauds. 

TURNPIKE. 

1.  Oonttrwiion  of  Itutead  of  Bridge. — County  Commmianen* — PetUion  not  i2e- 
quired, — Statute, — Under  the  act  of  March  7th,  1885,  authorizing  the 
board  of  commissioners  to  order  the  construction  of  a  free  turnpike 
road  instead  of  a  bridge,  if  in  their  opinion  the  pike  can  be  so  con- 
structed as  to  avoid  the  necessity  of  a  bridge,  and  be  of  the  same  pub- 
lic convenience,  no  petition  is  required.  The  board  may  proceed  on 
its  own  motion.  McClure  v.  Boards  eto.,  154 

2.  SooM, — Location  of  New  Boad, — Ui\der  the  act  the  board^  where  there 
is  no  established  highway  over  the  route  of  the  proposed  road,  may 
order  a  new  road  to  be  laid  out.  lb. 

VARIANCE. 
See  Cbiminal  Law,  2. 

VENDEE'S  LIEN. 
See  Tax  Sale,  2, 3. 

VENDOR  AND  PURCHASER. 
1.    Vendof^s  Lien, — lYincipcd  and  Surety. —  Subrogation, — J.  became  the 


surety  of  the  purchaser  of  land  on  a  note  given  to  the  vendor  to  se- 
cure the  purchase-money.  The  purchaser  mortgaged  the  land  to  the 
surety  to  secure  him  against  loss.  The  surety,  who  had  been  com- 
pelled to  pay  the  purchase-money,  foreclosed  the  mortgage  after  the 
mortgagor's  death. 

Bbld,  that  the  right  of  the  surety  was  superior  to  that  of  the  widow  of  the 
mortgagor,  he  being  subrogated  to  the  lien  of  the  vendor  to  whom 
the  purchase-money  was  paid. 

Heldf  also,  that  the  widow,  until  the  purchase-money  was  paid,  had  only 
the  right  to  redeem.  Ballew  v.  Bof/r^  557 

2.  SaiM. — Former  Adjudication. — A  decree  of  foreclosure  estops  a  party 
from  setting  up  any  title  acquired  before  the  decree  was  rendered.    Jb. 

3.  Fraud  on  Ihrt  of  Vendee. —  Vendor^ 8  Lien. — Where  a  vendee  fraudu- 
lently induces  a  vendor  to  accept  in  payment  of  the  purchase-^oney 

f  property  that  is  worthless  or  of  less  value  than  that  represented,  the 
ien  is  not  waived.  Nysevjander  v.  LownuMf  5S4 

VENDOR'S  LIEN. 
See  Vendor  and  Purchaser,  1, 3. 
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VERDICT. 
See  GoNTBACT,  4 ;  Insurance,  2 ;  Intoxicating  Liquor,  1. 

1.  Answers  to  Interrogaiories. —  If   there  is  any   reasonable   hypothesis  i 
whereby  the  general  verdict  and  the  answers  to  interrogatories  can  be 
reconciled,  the  general  verdict  will  be  sustained.  j 

Western  Assurance  Co,  v.  Sludebaker,  eie,,  Co.^  176  \  . 

2.  Answers  to  Interrogaiories. — Judgment. — Where  there  is  any  reasonable 
hypothesis  upon  which  the  general  verdict  and  the  answers  to  in- 
terrogatories cati  be  reconciled,  the  general  verdict  will  control  the 
judgment  of  the  court  ^       AUemong  v.  SimvMms^  199 

WAIVER. 

V 

See  Insurancjs,  4. 

WARRANTY. 
See  Insurance,  10. 

WATERCOURSE. 
See  Easement,  4. 

WIDOW. 

See  Decedents'  Estates,  1,  3 ;  Will,  1. 

Expemes  qf  HudHuuTs  Last  Sickness, — IMriliiy,-r-StatfUe  Construed, — Under 
section  2422,  R.  S.  1881,  making  the  widow  liable  for  the  expenses  of 
the  last  sickness  ol  her  husband,  when  the  estate  is  set  off  to  her  on 
petition,  a  suit  is  not  maintainable  against  the  widow  on  a  judgment 
rendered  against  the  husband  upon  a  note  executed  by  him  before" 
his  death  for  medical  services.  The  widow  is  liable  only  for  an 
unliquidated  indebtedness  created  on  account  of  the  last  sickness  of 
the  husband,  and  is  not  liable  to  suit  on  notes  executed  by  her  hus- 
band or  the  judgments  rendered  against  him.        Weir  v.  SanderSy  S91 

WILL. 

1.  Ckmistrtuiion, — £^UUa  During  Widowhood, — A  testator  devised  to  his  wife 
and  heirs, "  for  her  to  dispose  of  as  she  sees  best  *  *  *  the  tract  of  land 
now  living  on  *  *  ♦  during  the  time  she  lives  a  widow,  or  in  my 
name.  Then  said  land  is  to  be  divided  ei|ually  amongst  the  present 
heirs  of  David  Rupert  and  Mary,  his  wife,  or  the  proceeds  of  the 
same,  as  the  case  may  be." 

Hdd^  that  the  will  vested  in  the  widow  an  estate  in  the  land  during  her 
widowhood,  with  an  absolute  power  to  sell  and  dispone  of  the  same 
during  the  continuance  of  her  estate,  no  intention  being  manifested 
by  the  testator  in  his  will  to  devise  a  particular  estate  coupled  with 
the  condition  that  the  wife  should  not  remarry. 

JSeldf  also,  that  the  widow  having  remarried  without  disposing  of  said 
estate,  the  estate  ceased  upon  said  second  marriage,  and  that  the  land 
remained  for  distribution  among  the  children  of  the  appellee  and  the 
testator  in  accordance  with  the  terms  of  the  will. 

Levengood  v.  HoopUy  ^ 

2.  Execution  of  on  Sunday, — Validity. — Sunday  Law. — A  will  executed  on 
Sunday  is  valid.  The  drafting  and  execution  of  a  will  on  Sunday 
do  not  come  within  the  definition  of  "  common  labor,''  so  as  to  be  pro- 
hibited by  section  2000,  R.  S.  1881,  making  it  a  penal  offence  to  be 
found  engaged  in  common  labor,  or  in  one's  usual  avocation  on  that 
day.  Rapp  v.  Reehlingf  36 

8.  Same. — Oontradiction  of  its  Terms. — Extrinsic  Evidence. — Extrinsic  evi- 
dence is  inadmissible  to  contradict  the  terms  of  a  will,  or  to  show  that 
the  testator's  intention  was  different  from  that  therein  expressed.  /&. 


4.  Revooaium, — Adoption  of  ChM. — The  adoption  of  a  child,  under  the  I 
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statute  of  this  State,  does  not  operate  to  rey«)ke  an  antecedent  will 
of  the  adopting  father,  although  he  has  made  no  provision  by  the 
will  or  otherwise  for  such  adopted  child.  By  section  2560,  ^a.  8. 
18S1,  the  revocation  of  a  will  is  not  contemplated  upon  the  adoption 
of  a  child.  Davis  v.  Fogie,  ^i 

(i.  Constnidion  <^, — OondUional  L^e-Estate, — Beuunnder  Over  in  Fee  to  Law- 
'/tU  Heirs, — A  testator  devised  land  to  his  son  during  his  natural  life, 
declaring  that  upon  the  death  of  his  son  or  upon  his  refusal  to  occupy 
or  live  on  the  farm,  "  I  will,  devise  and  bequeath  the  same  to  the 
said  Samuel  M.  Conger'^  heirs."  Samu^  M.  Conger  took  possession 
of  the  farm,  but  afterwards  conveyed  it  by  warranty  deed,  and  ceased 
to  live  upon  it  This  suit  is  by  the  children  of  Samuel  M.  Conger, 
who  is  still  in  life,  their  claim  being  that  under  the  will  of  their 
grandfather  the  title  vested  in  them,  and  that  they  became  entitled 
to  the  possession  when  their  father  abandoned  and  conveyed  away 
the  land. 

Heldj  that  the  word  "  heirs"  is  to  be  construed  to  mean  "  children,"  and 
that  upon  the  death  of  the  testator  the  devisee  took  a  life-estate  in  the 
land  defeasible  upon  condition  that  he  refused  to  live  upon  or  occupy 
the  estate,  and  that  the  will  created  a  vested  remainder  over  in  fee  to 
the  testator's  children,  to  take  effect  in  possession  upon  the  termina- 
tion of  the  estate  of  the  father. 

Hddy  also,  that  immediately  upon  the  conveyance  by  their  father  the  chil- 
dren were  entitled  to  possession.  Conger  v.  Lowe,  S68 

6.  Same. —  LtfeEstaU, —  Remainder. —  Restraint  upon  AlietuUion. — ^Where 
an  estate  for  life,  or  years,  is  created  with  a  reversion  to  the  grantor, 
or  a  valid  remainder  over  to  designated  persons,  conditions  impos- 
ing restrictions  and  qualifications  upon  the  power  to  alienate  or  use 
the  estate  are  valid.  lb. 

7.  Same. — Power  to  Restrain  Alienation. — Foundaiion  of. — The  foundation 
of  the  power  to  restrain  alienation  rests  upon  the  fact  that  there  re- 
mains, or  is  vested,  in  some  one  a  valid  remainder  or  reversion,  whose 
estate  in  possession  is  contingent  upon  some  event,  which  defeats  the 

Erecedent  estate,  and  who  is  entitled  to  take  advantage  of  the  pro- 
ibited  act  or  use.  /&• 

8.  Same.—  Word  ''Heirs.^-'Meaning  q^  Term.^Rtdein  Skeile^s  Oue.— When 
it  becomes  manifest  that  the  word  *'  heirs"  was  used  as  a  synonym 
for  *'  children,"  or  in  some  modified  sense,  the  rule  in  Shelley's  case 
will  not  be  applied  to  overturn  the  testator's  intention.  J6. 

WITNESS. 

See  Assault  and  Batteby,  1 ;  Decedents'  Estates,  3. 

Exdusum. —  Withdrawal  of  Objection.— "Where  a  witness  is  exdaded,  and 
the  objecting  party  afterwards  withdraws  his  objection,  and  the  court 
offers  to  permit  the  witness  to  testify,  the  error,  if  any,  in  the  first 
ruling,  is  completely  obviated.  Oolglaner  A  OolgUmer^  196 

WORDS  AND  PHRASES. 
See CsiinHAi.  Law,  6;  Will,  5, 8. 
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